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Churchman's  Est,  4  C  C.  237,  affirmed:  Churchman's  Ap.,  3  S.  C.  Dig.  88; 

II  Cent.  640. 

Citizens'  Natural  Gas  Co.  v.  Shenango  Natural  Gas  Co.,  7  C.  C.  277:  Cf. 

case  eo  nom.  138  Pa.  22. 
Cleary  v.  Evans,  6  C.  C.  39,  affirmed:  Evans  v.  Cleary,  4  S.  C.  Dig.  350; 

125  Pa.  204. 
Cleary  v.  Phila.  &  Reading  R.  R.  Co.,  8  C.  C.  96,  affirmed:  eo  nom.  140 

Pa.  19. 
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Clement's  Est.,  lo  C.  C.  481,  eo  nom.  reversed:  150  Pa.  85;  13  C.  C.  129, 

reversed:  eo  nom.  160  Pa.  391. 
Qothier's  Est,  5  C.  C.  347,  affirmed:  Fletcher's  Ap.,  4  S.  C.  Dig.  351; 

125  Pa.  352. 
Cobum  V.  Reynolds,  14  C.  C.  187,  overruled:  Reilly  v.  Daly,  159  Pa.  605. 
Comly's  Est.,  19  C.  C.  184,  a/Rrmed:  185  Pa.  208. 
Com.   V.    Beech   Creek,    Clearfield    &    S.    W.  R.  R.  et  al.,  i  C.  C.  223, 

affirmed:  Pa.  R.  R.  Co.'s  Ap.,  i  S.  C.  Dig.  233;  4  Cent.  501;  18  W.  N. 

C.  418. 
Cum.  V.  De  Turk,  6  C.  C.  94,  reversed:  129  Pa.  151. 
Com.  V.  Dillon,  17  C.  C.  227,  oMrmed:  2  Super.  Ct.  2a 
Com.  V.  D.  S.  &  S.  R.  R.,  14  C.  C.  440,  affirmed:  eo  nom.  165  Pa.  44 
Com.  V.  Edgerton  Coal  Co.,  14  C.  C.  449,  affirmed:  eo  nom.  164  Pa.  284. 
Com.  V.  Ege,  i  C.  C.  483,  amrmed:  Ege  v.  Com.,  2  S.  C.  Dig.  185;  8  Cent. 

539;  20  W.  N.  C.  7Z* 
Com.  V.  Fitler,  7  C.  C.  33,  affirmed:  eo  nom.  136  Pa.  129. 
Com.  V.  Fitler,  10  C!  C.  144,  affirmed:  147  Pa.  228. 
Com.  V.  Gillespie,  10  C.  C.  89,  affirmed:  146  Pa.  546. 
Com.  V.  Green,  5  C.  C.  205,  affirmed:  eo  nom.  4  S.  C.  Dig.  515;  126  Pa.  531. 
Com.  V.  Halstead,  i  C.  C.  325,  reversed:  eo  nom.  i  S.  C.  Dig.  159;  4  Cent. 

31s:  18  W.  N.  C.  385. 
Com.  V.  Heckler,  14  C.  C.  465*  reversed:  168  Pa.  575. 
Com.  V.  Huffman,  19  C.  C.  578,  affirmed:  6  Pa.  Super.  Ct.  211. 
Com.  V.  Hutchinson,  19  C.  C.  360,  affirmed:  6  Pa.  Super.  Ct.  405. 
Com.  V.  James,  9  C.  C.  145.  affirmed:  eo  nom.  142  Pa.  32. 
Cora.  V.  Joyce,  18  C.  C.  193,  affirmed:  3  Pa.  Super.  Ct.  616. 
Com.  V.    Lehigh  C.  &  N.  Co.,  4  C.  C.  353.  reversed,  in   effect:    Com.   v. 

Lehigh  Val.  R.  R.,  4  S.  C  Dig.  645;  129  Pa.  430. 
Com.  V.  Lehigh  V.  R.  R.,  14  C.  C.  341,  reversed:  eo  nom.  165  Pa.  162. 
Com.  V.  Lewis,  7  C.  C.  558,  reversed:  eo  nom.  140  Pa.  261. 
Com.  V.  Mahoning  Rolling  Mill  Co.,  5  C.  C.  95,  reversed:  eo  nom.  4  S.  C. 

Dig.  581;  129  Pa.  360. 
Com.  V.  Maren,  11  C.  C.  290,  reversed:  150  Pa.  64. 
Com.  V.  Matthews,  12  C.  C.  I49»  affirmed:  152  Pa.  166. 
Com.  V.  McCandless,  4  C.  C.  119,  123,  affirmed:  eo  nom.  3  S.  C.  Dig.  9; 

ID  Gent.  758;  21  W.  N.  C.  162. 
Com.  V.  Moore,  16  C.  C.  481,  reversed:  2  Super.  Ct.  162. 
Com.  V.  Myers,  8  C.  C.  435.  reversed:  Jan.  4,  1892. 
Com.  V.  New  York,  Pa.  &  Ohio  R.  R.,  7  C.  C.  407,  affirmed:  eo  nom.  138 

Pa.  58. 
Com.  V.  N.  Y..  L.  E.  &  W.  R.  R.  Co.,  9  C.  C.  305.  affirmed:  eo  nom.  145 

Pa.  57;  10  C.  C.  129,  affirmed:  eo  nom.  139  Pa.  457- 
Com.  V.  Order  of  Vesta,  12  C.  C.  481,  reversed:  156  Pa.  531. 
Com.  V.  Paul,  lo  C.  C.  332,  affirmed:  170  Pa.  284. 
Com.  V.  Penna.  R.  R.,  2  C.  C.  391,  reversed,  in  effect:  eo  nom.  3  S.  C. 

Dig.  10;  117  Pa.  637. 
Com.  V.  Phila.  Co.,  3  C.  C.  97»  affirmed:  co  nom.  2  S.  C.  Dig.  220;  9  Cent. 

215. 
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Com.  V.  Powell,  i  C.  C.  94.  affirmed:  Powell  v.  Com.,  i  S.  C.  Dig.  17;  114 

Pa.  265. 
Com.  V.  Reeves,  8  C.  C.  551,  aMrmed:  eo  nom.  140  Pa.  258. 
Com.  V.  Reichard,  8  C.  C.  563,  affirmed:  eo  nom.  137  Pa.  389. 
Com.  V.  Reynolds,  8  C.  C.  568,  affirmed:  eo  nom.  137  Pa.  389. 
Com.  V.  Rhoads,  i  C.  C.  639,  reversed:  Rhoads  v.  Com.,  i  S.  C.  Dig.  209; 

4  Cent.  725. 
Com.  V.  Risser,  18  C.  C.  325,  affirmed:  3  Super.  Ct.  196. 
Com.  V.  Roddy,  19  C.  C.  321,  affirmed:  184  Pa.  274. 
Com.  V.  Salyards,i3  C.  C.  470,  affirmed:  eo  nom.  158  Pa.  501. 
Com.  V.  Samuels,  14  C.  C.  423,  reversed:  163  Pa.  283. 
Com.  V.  Schollenberger,  12  C.  C.  535,  reversed:  eo  nom.  156  Pa.  201. 
Com.  V.  Severn,  15  C.  C.  249,  affirmed:  eo  nom.  164  Pa.  462. 
Com.  V.  Sharon  Coal  Co.,  14  C.  C.  222,  affirmed:  164  Pa.  284. 
Com.  V.  South  Pa.  R.  R.  et  al.,  i  C.  C.  214,  affirmed:  Pa.  R.  R.  Co.'s  Ap.,  i. 

S.  C.  Dig.  232;  4  Cent.  495. 
Com.  V.  Turnpike  Co.,  12  C.  C.  275,  affirmed:  153  Pa.  47. 
Com.  V.  U.  S.  Express  Co.,  13  C.  C.  225,  affirmed:  157  Pa.  579. 
Com.  V.  Vrooman,  15  C.  C.  92,  reversed:  eo  nom.  164  Pa.  306. 
Com.  V.  Waldman,  8  C.  C.  449,  affirmed:  eo  nom.  140  Pa.  89. 
Com.  V.  Waller,  lo  C.  C.  iii,  reversed:  eo  nom.-  145  Pa.  235. 
Com.  V  Warwick,  17  C.  C.  65,  affirmed:  eo  nom.  172  Pa.  140* 
Com.  V.  Wilkes-Barre,  etc.,  Ry.,  14  C.  C.  205,  affirmed:  162  Pa.  614. 
Com.  V.  Wm.  Mann  Co.,  11  C.  C.  290,  reversed:  150  Pa.  64. 
Conklin  v.  Cleveland,  14  C.  C.  154,  reversed:  37  W.  N.  C.  143. 
Connoquenessing  School  Directors,  9  C.  C.  425;  reversed  in  Necklas's 

Petition,  146  Pa.  212. 
Conway's  Est,  18  C.  C.  247,  affirmed:  181  Pa.  156. 
Cooper's  Est,  10  C.  C.  605,  affirmed:  eo  nom.  147  Pa.  322. 
Corr  V.  Lackawanna  Co.,  13  C.  C.  12,  reversed:  163  Pa,  57. 
Coulston's  Est.,  14  C.  C.  243,  affirmed:  eo  nom.  161  Pa.  151. 
Cox's  Est.,  17  C.  C.  669,  affirmed:  180  Pa.  139. 
Craft  V.  South  Chester  Borough,  2  C.  C.  508,  affirmed:  eo  nom.  3  S.  C. 

Dig.  122;  II  Cent  703. 
Crane  v.  Bank,  16  C.  C.  273,  affirmed:  eo  nom.  173  Pa.  566. 
Crawford  v.  Gross,  7  C.  C.  reversed:  eo  nom.  140  Pa.  297. 
Cressona  Saving  Fund  v.  Sowers,  5  C.  C.  129,  affirmed:  eo  nom.  134  Pa. 

354. 
Crew  V.  Bradstreet,  6  C.  C.  360,  reversed:  eo  nom.  134  Pa.  161. 
Crosson's  Est.,  6  C.  C.  14,  affirmed:  Crosson's  Ap.,  4  S.  C.  Dig.  346;  125 

Pa.  380. 
Cullen's  Est,  8  C.  C.  234,  affirmed:  eo  nom.  142  Pa.  18. 
Cumming*s  Est.,  12  C.  C.  45,  reversed:  153  Pa.  397. 
Curran  v.  Rowley,  2  C.  C.  539,  affirmed:  Rowley  v.  Carron,  2  S.  C.  Dig. 

243;  117  Pa.  52. 
Cushman  v.  Church  of  Good  Shepherd,  14  C.  C.  26,  reversed:  162  Pa.  280. 
Dale  V.  Blue  Mtn.,  etc.,  Co.,  15  C.  C.  5I3»  affirmed:  eo  nom.  167  Pa.  402. 
Dallas  V.  Ladies*  Decorative  Art  Club,  4  C.    C.    340,    affirmed:    Ladies' 
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Decorative  Art  Gub's  Ap.,  3  S.  C.  Dig.  169;  12  Cent.  377;  22  W.  N. 

C.75. 
Dark  v.  Luzerne  Co.,  10  C.  C.  604,  overruled:  Gulden  v.  County,  149  Pa. 

210. 
Darrack  v.  Kenny,  12  C.  C.  391,  overruled:  Zane  v.  Rosenberry,  10  C.  C. 

604. 
Davey  v.  Ruffel,  14  C.  C.  272,  affirmed:  162  Pa.  443. 
Davis  V.  Carey,  8  C.  C.  578,  reversed:  eo  noni.  141  Pa.  314. 
Dearborn  v.  Raysor,  7  C.  C.  578,  affirmed:  eo  nom.  132  Pa.  231. 
Delaware  Mutual  Safety  Ins.  Co.    v.  Loughlin,  2    C.    C.    600,    affirmed: 

Loughlin's  Ap.,  2  S.  C.  Dig.  205;  8  Cent  467. 
Deni  v.  P.  R.  R.,  19  C.  C  7,  affirmed:  181  Pa.  525. 
De  Silver's  Est.,  4  C.  C.  130,  oMnned:  Aubert's  Ap.,  3  S.  C.  Dig.  98;  iig 

Pa.  4a 
DeTurk  v.  Com.,  6  C.  C.  94,  reversed:  eo  nom.  4  S.  C.  Dig.  840;  129  Pa. 

151. 
Diehm  v.  Parkes,  5  C.  C.  146,  writ  quasfied:  eo  nom.  4  S.  C.  Dig.  79;  i 

Mona.  174. 
Deveraux's  Est,  19  C.  C.  267,  affirmed:  184  Pa.  429. 
Dixon  V.  Butler  Twp.,  17  C.  C.  114,  reversed:  4  Pa.  Super.  Ct.  333. 
Downey  v.  R.  R.,  14  C.  C.  251,  affirmed:  161  Pa.  588. 
Drinkhouse's  Est.,  11  C.  C.  96,  144,  eo  nom.  affirmed:  151  Pa.  294,  302. 
Dubois  Tr.  Pass.  Ry.  Co.  v.  Buf.,  Roch.,  etc.,  Ry.  Co.,  10  C  C.  401.  co 

nom.  affirmed:  149  Pa.  i. 
Duplaine's  Est,  19  C.  C.  344.  affirmed:  185  Pa.  332. 
Durr  v.  Com.,  3  C.  C.  525,  affirmed:  eo  nom.  3  S.  C.  Dig.  12;  11  Cent  181. 
Dwyer  v.  Wright,  14  C.  C.  406,  affirmed:  162  Pa.  405. 
Early  v.  Zeiders,  7  C.  C.  569,  reversed:  eo  nom.  137  Pa.  457. 
Easton  v.  Mutchler,  9  C.  C.  613,  reversed:  148  Pa.  441. 
Easton  Passenger  Ry.  v.  Easton,  7  C.  C.  577,  reversed:  eo  nom.  133  Pa. 

505. 
East  Side  Bank  v.  Tannery  Co.,  15  C.  C.  357»  affirmed:  170  Pa.  i. 
Edwards  v.  Adams,  2  C.  C.  90,  reversed:  Adams  v.  Edwards,  2  S.  C.  Dig. 

67;  115  Pa.  211. 
Elbert  v.  Jeanes.  2  C.  C.  67,  reversed:  Jeanes's  Ap.,  2  S.  C.  Dig.  229;  116 

Pa.  573. 
Elbert  v.  Patten,  2  C.  C.  70,  71,  affirmed:  Elbert's  Ap.,  2  S.  C.  Dig.  230;  9 

Cent.  359;  20  W.  N.  C.  127. 
Ellison's  Est.,  13  C.  C.  410,  reversed:  163  Pa.  315. 
Elmer  v.  Elmer,  11  C.  C.  623,  reversed:  eo  nom.  150  Pa.  205. 
Engle's  Est,  15  C.  C.  26,  affirmed:  eo  nom.  167  Pa.  463. 
Erie  Co.  V.  Com'rs,  i  C.  C.  547,  reversed:  eo  nom.  i  S.  C.  Dig.  163;  113 

Pa.  368. 
Erie  Co.  V.  Erie  City,  i  C.  C.  S40,  affirmed:  eo  nom.  I  S.  C.  Dig.  163;  113 

Pa.  360. 
Fahnestock's  Est,  10  C.  C.  199,  affirmed:  eo  nom.  147  Pa.  327. 
Farley  v.  Phila.  Traction  Co.,  6  C.  C.  232,  reversed:  Laughman's  Ap.,  132 

Pa.  58. 
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Farmers'  Market  Co.  v.  R.  R.  Terminal,  lo  C.  C.  25,  affirmed:  co  nom, 

142  Pa.  580. 
Fergusson  v.  Tel.  Co.,  affirmed:  178  Pa.  377. 
Fetzer's  Est,  2  C.  C.  181,  reversed:  McCulloch's  Ap.,  i  S.  C.  Dig.  192; 

113  Pa.  247. 
Fidelity  Ins.  T.  &  S.  D.  Co.  v.  Dietz,  6  C.  C.  241,  affirmed:  eo  nom.  132 

Pa,  3S. 
Finan  v.  Bradford  Co.,  5  C.  C.  224,  affirmed:  Bradford  Co.'s  Ap.,  4  S.  C. 

Dig.;  I  Mona.  344. 
Firmstone  v.  Spaeter,  11  C.  C.  147,  reversed:  eo  nom.  150  Pa.  616. 
Flickwir's  Est,  7  C.  C.  315,  affirmed:  eo  nom.  136  Pa.  374. 
Foreman  v.  R.  R.,  11  C.  C.  475,  affirmed:  eo  nom.  159  Pa.  541. 
Forepaugh  v.  D.,  L.  &  W.  R.  R.,  6  C.  C.  228,  affirmed:  eo  nom.  128  Pa. 

217. 
Foster  v.  Carson,  13  C.  C.  86,  affirmed:  eo  nom.  159  Pa.  477. 
Foster's  Est.,  9  C.  C.  216,  affirmed:  eo  nom.  142  Pa.  62. 
Fouche's  Est,  10  C.  C.  468,  affirmed:  147  Pa.  395. 
Fourth  St.  N.  Bank  v.  Haines,  15  C.  C.  34,  affirmed:  170  Pa,  297. 
Fow's  Est.,  9  C.  C.  405,  affirmed:  eo  nom.  147  Pa.  264. 
Fox  V.  Com'rs,  i  C.  C.  197,  affirmed:  Fox's  Ap.,  i  S.  C.  Dig.  no;  112  Pa. 

337- 
Freas  v.  Ennis,  7  C.  C.  43,  affirmed:  sub  nom.  Fries  v.  Ennis,  132  Pa.  195. 
Frederick  Street,  11  C.  C.  114,  reversed:  150  Pa.  202. 
Frederick  Street,  12  C.  C.  577,  affirmed:  155  Pa.  623. 
Freeman  v.  R.  R.,  16  C.  C.  346,  affirmed:  eo  nom.  173  Pa.  274. 
Freeport  Water-Works  Co.  v.  Prager,  4  C.  C.  371,  reversed:  Freeport 

Co.'s  Ap,  4  S.  C.  Dig.  742;  129  Pa.  605. 
French  v.  Tartar  Co.,  12  C.  C.  186,  eo  nom.  reversed:  154  Pa.  273. 
Frost  V.  Cherry,  4  C.  C.  579,  affirmed:  eo  nom.  3  S.  C.  Dig.  331;  122  Pa. 

427. 
Fry's  Est.,  13  C.  C.  264,  affirmed:  163  Pa.  30. 
Fuller  V.  Scranton  City,  i  C.  C.  405,  affirmed:  eo  nom.  i  S.  C.  Dig.  51;  2 

Cent.  788;  18  W.  N.  C.  18. 
Funk's  Est.,  9  C.  C.  113,  affirmed:  eo  nom.  144  Pa.  444. 
Fyan  v.  Rainsburg  Borough,  5  C.  C.  443,  affirmed:  Borough  v.  Fyan,  4  S. 

C.  Dig.  537;  127  Pa.  74. 
Fyock's  Est,  7  C.  C.  425,  affirmed:  eo  nom.  135  Pa.  522. 
Gates's  Case,  i  C.  C.  236,  affirmed:  eo  nom.  i  S.  C.  Dig.  3;  i  Cent.  910;  17 

W.  N.  C.  142. 
Gautier  Steel  Co.,  Limited,  2  C.  C.  299:  Cf.  Billington  v.  Gautier  Steel 

Co.,  2  S.  C.  Dig.  128;  8  Cent.  170;  19  W.  N.  C.  339. 
Germantown  Brewing  Co.  v.  Booth,  14  C.  C.  189,  reversed:  eo  nom.  162 

Pa.  100. 
Gettysburg  Borough  v.  Ziegler,  2  C.  C.  326,  affirmed,  in  effect,  in  Millers- 
town  Borough  V.  Bell,  4  S.  C.  Dig.  55;  123  Pa.  151. 
Gibson's  Est,  14  C.  C.  241,  affirmed:  eo  nom.  161  Pa.  177. 
Gillespie  v.  Keating,  17  C.  C.  418,  affirmed:  180  Pa.  150. 
Given  v.  Kern,  4  C.  C.  389,  reversed:  Given's  Ap.,  3  S.  C.  Dig.  285;  121 

Pa.  26a 
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Goldbeck  v.  Bank,  lo  C.  C.  97,  affirmed:  eo  nom.  147  Pa.  267. 
Goodwin  Gas  Stove  Co.'s  Est,  15  C.  C.  65.  eo  nom.  166  Pa.  297. 
Gordon  v.  Moore,  8  C.  C.  289,  affirmed:  eo  nom.  134  Pa.  486. 
Gore  V.  Scranton  City,  5  C.  C.  545,  reversed:  Scranton  City  v.  Gore,  4  S. 

C.  Dig.  298;  124  Pa.  595. 
Gorgas's  Est.,  14  C.  C.  655,  affirmed:  eo  nom.  166  Pa.  269. 
Grace  Church  v.  Dobbins,  12  C.  C.  375,  reversed:  153  I^a.  294. 
Graff,  Bennett  &  Co.  v.  Evergreen  R.  R.,  2  C.  C.  502,  affirmed,  in  eflfect, 

as  to  constitutionality  of  Act:  Millvale  Borough  v.  R.  R.,  131  Pa.  1. 
Graham  v.  Parsons,  8  C.  C.  250,  reversed:  140  Pa.  325. 
Greensburg  Borough  v.  Laird,  8  C.  C.  608,  aMrmed:  eo  nom.  138  Pa.  533. 
Grim's  Est.,  9  C.  C.  523,  affirmed:  eo  nom.  147  Pa.  190. 
Griffith's  Est,  10  C.  C.  307,  affirmed:  eo  nom.  147  Pa.  274. 
Griswold  v.  Gebbie,  6  C.  C.  212,  affirmed,  in  effect:  eo  nom.  126  Pa.  353. 
Gross  v.  Traction  Co.,  18  C.  C.  29,  affirmed:  180  Pa.  99. 
Guarantee  Trust  Co.  v.  Loughlin,  2  C.  C.  591,  affirmed:  Loughlin's  Ap.,  2 

S.  C.  Dig.  205;  8  Cent  467. 
Gulden  v.  Com.,  10  C.  C.  601,  reversed:  149  Pa.  210. 
Guldin  v.  Lorah,  8  C.  C.  503,  aMrmed:  eo  nom.  141  Pa.  109. 
Hagar  v.  Donaldson,  11  C.  C.  252,  affirmed:  eo  nom.  154  Pa.  242. 
Hale's  Est,  14  C.  C.  220,  affirmed:  eo  nom.  161  Pa.  181. 
Hallstead  v.  Coleman,  10  C.  C.  434,  reversed:  143  Pa.  352. 
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V.    Faust.     39.     Holt    V.    Mullahey.     426. 
Booth  V.  McCance.    92. 
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1873,  Feb.  28.     Fee  of  sheriff's  jury.     Orr's  Case.     460. 
March  11.     Fee  of  sheriff's  jury.     Orr's  Case.     460. 
April^  4.     Insurance.     Insurance  Agents.     669. 

1874,  Aprif  29.     Charter  of  the  first  class.    Americus  Club.    237. 

Fort  Washington  Historical  Society.    84. 

April  29.  Election  of  directors  of  corporation.  Milk 
Producers'  Assn.  v.  Bank.     540. 

May  20.  Municipal  debt.  Schuylkill  County  Commis- 
sioners V.  Snyder.     649. 

May  23.     School  law.     Baker  v.  McKee.     10. 

1875,  March  30.     Change  of  venue.     Limerick,  etc.,  Turnpike 

Co.  V.  Berks  County.     190. 

1876,  April  17.    Amendments  of  charters.     St.  Peter's  Church. 

472. 
April  17.     Annexation    of    land    for    school    purposes. 

Mount  Pleasant  School  District     60. 
May  I.     Insurance.     Insurance  Agents.    669. 
May  8.     Attachment-execution.      Walker    v.    Kennedy. 

433- 
May  8.     Wages.     Serena  v.  Guilfry.     549. 

1877,  March  22.    Justice  of  the  peace.     Gill  v.  Wagner.     333. 
March  23.     Intervention  in  suit.     Hassinger  v.   Hassin- 

ger.     485. 
March  24.     Practice  of  medicine.     First  Church  of  Chris- 
tian Scientist.     241. 

1878,  May  24.     Return-day.     Curtis  v.  Koshland.     499. 

June  12.  Collateral  tax.  Stotesbury's  Collateral  Inheri- 
tance Tax.     53. 

1879,  J""c  II-     Return-day.     Curtis  v.  Koshland.    499. 
1 88 1,  June  8.     Mortgage.     Selby's  Estate.     634. 

1883,  June  5.     Insurance.     Insurance  Agents.    669. 

June  13.     Wages.     Holt    v.    Mullahey.     426.     Torpy    v. 
Webster.    475. 
1885,  June  3.     Tax  sale.     Rooney  v.  Perry.    645. 

June  24.     Justice's  costs.     Acor  v.  Acor.     244. 

June  25.     Tax  collector.     Commonwealth  v.  Miller.    183. 

June  25.     Tax  sale.     Rooney  v.  Perry.    645. 

July  7.     Partition.     Hanbest's  Estate.     383. 
1887,  April  13.     State  militia.     National  Guard  Expenses.     558. 

May  6.     Collateral  tax.     Von  Storch's  Estate.     555. 

May  13.  Liquor  law.  Moyer's  License.  663.  Pitts- 
burgs  Pure  Beer  Brewing  Company's  Ap- 
plication. 639.  Commonwealth  v.  Baum- 
ler.  273.  Sharon  Borough  v.  Mercer 
County.     507. 

May  19.     Liquor  law.     Russ's  Application.     510. 

May  23.     Habeas  corpus.    Commonwealth  v.  Fenicle.   68. 

May  23.     Competency  of  witnesses.     Umlauff  v.  Bowers. 

430. 
May  24.     Fraudulent  debtors.     Samler  v.  Meyers.     521. 
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1887,  May  25.     Statement  of  claim.     Freeman  Bros.  v.  Refo- 
wich.     17. 

June  3.     Insurance.     Insurance  Agents.    669. 

June  3.  Judgment  against  married  women.  Susque- 
hanna, etc.,  Ins.  Co.  v.  Charles.  151.  Hick's 
Estate.    386.     Ridgway  v.  Speilman.     596. 

June  3.     Wages.     Booth  v.  McCance.    92. 

June  13.     Wages.     Booth  v.  McCance.    92. 
1889,  Feb.  14.    Township  elections.     Commonwealth  v.  Dover- 
spike.     108. 

April  23.     Bicycles.     Rowland  v.  Wanamaker.    621. 

May  9.  Coroners.  Fayette  County  Deputy  Coroner's 
Case.    641. 

May  9.     Satisfying  mortgage.     Neefe  v.  Snyder.    6. 

May  13.    Service  of  process.     Engle  v.  Fire  Ins.  Co.    90. 

May  15.     Dog  tax.     Crawford  v.  Ligonier.    369. 

May  15.  Sewers.  McDonough  v.  Washington  Borough. 
345. 

May  23.  Art.  iii,  Sec.  5.  Annexation  of  territory.  Mor- 
rellville  Borough.    257. 

May  23.  Art  xi,  Sec.  i.  Board  of  health.  McKees- 
port's  Board  of  Health.     58. 

May  23.     Bicycle  license.     Densmore  v.  Erie.     513. 

May  23.  License  tax.  Reading  v.  Reading  Steam  Heat 
&  Power  Co.    411. 

May  23.  Power  of  city  to  construct  conduits.  O'Brien 
V.  Erie.  337. 
1891,  May  12.  Wages.  Holt  v.  Mullahey.  426.  Torpy  v. 
Webster.  475.  Decker's  Assigned  Estate. 
318.  Bell  V.  Faust.  394.  Booth  v. 
McCance.    92. 

May  1 6.    Sewers.     McDonough  v.  Washington  Borough. 

345. 
June  9.     Corporation  stores.     Price  v.  Mining  Co.    287, 
June  9.     Liquor  law.     Consumers'  Brewing  Co.'s  License. 

597. 

June  9.  Wholesale  liquor  license.  Johnson's  Applica- 
tion.   464. 

June  II.     Food  law.     Commonwealth  v.  Brown.     139. 
1893,  May  23.     Constable's   costs.     Long  v.    Northumberland 
County.     70.     English   v.    Tioga    County. 
303.     Hancox  v.  Venango  County.     508. 

June  6.  Coroners.  Fayette  County  Deputy  Coroner's 
Case.    641. 

June  8.     Lien  of  decedent's  debts.     Bartley's  Estate.   451. 

June  8.  Married  women.  Haun  v.  Trainer.  625.  Ridg- 
way V.  Speilman.     596. 

June  la  Election  law.  Commonwealth  v.  Martin.  113, 
117. 

June  20.     Divorce.     Addis  v.  Addis.    366. 
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1895,  Feb.  II.     Receivership.     Commonwealth  v.  Pennsylvania 
B.  &  L.  Assn.     509. 
March  26.     Board  of  public  grounds.     Murray  v.  Board 
of  Public  Grounds  and  Buildings.     360. 

Assessors.    Young  v.  Huntingdon  County.   374. 

Evidence  in  criminal  case.     Commonwealth  v. 
Bell.     223. 

Councilmen  in  boroughs.     Black's  Case.    609. 

Commission  of  trustees.     Clark's  Estate.     439. 

Disorderly   conduct.     Commonwealth   v.    Fer- 
ree.     87. 

Election  laws.    Commonwealth  v.  Martin.    117. 

Food  law.     Commonwealth  v.  Brown.     139. 

Recording  building  contracts.     Kime  v.  Crider. 
20. 

Seduction.     Matthews  v.  Koch.    363. 
.     Coroners.     Fayette  County  Deputy  Coroner's 
Case.     641.     Coroner's  Inquest.     660. 

Taxation.     Qinton  County  Triennial  Assess- 
ments.    85. 

County  bridges.     Lewisburg  Bridge.     553. 

Direct  Inheritance  Tax.     Portuondo's   Estate. 
209. 

Liquor  law.     Moyer's  License.    663. 

Sale  of  liquors  to  minors.     Commonwealth  v. 
Baumler.     273. 

Fraudulent  debtors.     Piatt  v.  McQuown.    401. 
Samler  v.  Meyers.     521. 

Sunday  law.     Commonwealth  v.  Junker.     503. 

Constable's  fees.     Hancox  v.  Venango  County. 
508. 

Tax  on  aliens.    Ade  v.  County  Commissioners. 
672. 

Food  law.     Commonwealth  v.  Brown.     139. 

Manufacture  of  goods  in  state  prisons.     Manu- 
facturing Reformatories.     423. 

Liquor   law.     Consumers'    Brewing   Co.'s   Li- 
cense.    597. 

Tax  on  loans.     Corporation  State  Taxes.     408. 

Taxation  on  building  associations.     State  Taxa- 
tion.    545. 

Cheese  branding.     Cheese  Law.    61. 

Election  law.     Commonwealth  v.  Martin.     117. 
Thomas's  Nomination  Paper.     165. 
July  9.       Fraudulent  debtors.     Hamburger  v.  Freedman. 

I.     Krug  v.  Behringer.     81. 
July  14.     Appeal  from  justice  of  the  peace.     Qements  v. 
Miller.    270.     Hunt  v.  Reilly.    89. 
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1897,  July  14.  Compensation  of  policemen.  McAllister  v. 
Armstrong  County.     201. 

July   15.     Land  patents.     Patent  Land  Act.     13. 

July  15.  Transfer  of  liquor  license.  Hotel  Cambridge 
License.     229. 

July  15.  Weighing  bituminous  coal.  Commonwealth  v. 
Brown.     250. 

July  30.     Liquor.     Liquor  License.     624. 

July  30.  Liquor  law.  Bottlers'  License.  421.  Con- 
sumers' Brewing  Co.'s  License.  597. 
Liquor  License.     624. 
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VOLUME  XX. 


Hamburger  v.  Freedman. 

CanstUuthnal  lam — Title  of  Act — Fraudulent  debtors — Wit- 
ness— Self-criminating  testimony. 

The  Act  of  July  9,  1897,  P.  L.  237,  entitled  "A  supplement  to  an  Act  of 
the  General  Assembly,  approved  the  17th  day  of  March,  1869,  enti- 
tled *A  supplement,  entitled  "An  Act  relative  to  fraudulent  debtors  au- 
thorizing the  court  to  inquire  into  the  validity  of  judgments  confessed, 
and  alleged  to  be  fraudulent  and  providing  the  practice  therefor,"  ' "  is 
unconstitutional  and  void,  inasmuch  as  its  title  is  not  explicit,  and  it  com- 
pels witnesses  to  testify  against  themselves. 

Petition  for  rule  under  fraudulent  debtors'  Act  of  July  9, 
1897,  P.  L.  237.  C  P.  No.  I,  Allegheny  Co.  Dec.  T.,  1897, 
No.  139. 

Waterson  &  Reid,  for  petitioners;  Joseph  Stadtfeld,  contra. 

Slagle,  J.,  Nov.  2,  1897. — At  the  above  number  a  judg- 
ment was  entered  on  Oct.  13,  1897,  upon  a  note  bearing  date 
Oct.  II,  1897,  for  $2,237.76  upon  a  power  of  attorney  to  con- 
fess the  same.  On  Oct.  16,  1897,  the  petition  of  HofTheimer 
Bros,  was  presented,  alleging  that  petitioners  were  creditors 
of  the  defendants  in  the  sum  of  $493.25,  and  further  "that 
your  petitioners  have  reason  to  believe  that  such  judgment 
is  invalid  and  fraudulent  and  expect  to  be  able  to  establish 
such  fact  upon  the  hearing  of  the  rule  hereinafter  prayed  for," 
and  stating  certain  facts  upon  which  such  belief  was  founded. 
Petitioners  prayed  for  a  rule  and  action  in  pursuance  of  the 
Act  of  July  9,  1897,  P.  L.  237. 

An  answer  was  filed  by  the  plaintiffs,  in  which  they  set  forth 
the  consideration  of  their  judgment  by  which  it  appears  that 
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$1400  was  paid  to  the  defendant  on  the  day  the  judgment 
was  confessed  and  the  note  antedated  to  the  nth  in  order  to 
justify  the  entry  of  judgment  on  the  13th.  This  is  not  an 
ordinary  business  transaction,  and  standing  alone  raises  an 
almost  irresistible  inference  that  it  was  done  for  a  fraudulent 
purpose. 

But  the  respondent  contendsthat  the  Act  of  Assembly  under 
which  this  proceeding  is  had  is  unconstitutional  and  void, 
and  that  the  petitioners  being  simple  contract  creditors  with- 
out judgment  or  lien  have  no  standing  to  question  the  validity 
of  their  judgment. 

The  first  objection  is  that  the  title  to  the  Act  does  not 
clearly  indicate  the  subject. 

The  title  of  the  Act  is  **A  supplement  to  an  Act  of  the  Gen- 
eral Assembly,  approved  the  17th  day  of  March,  A.  D.  1869, 
entitled  *An  Act  relative  to  fraudulent  debtors,  and  authoriz- 
ing the  courts  to  inquire  into  the  validity  of  judgments  con- 
fessed and  alleged  to  be  fraudulent  and  providing  the  practice 
therefor.' " 

The  Act  to  which  this  is  a  supplement  authorizes  the  com- 
mencement of  actions  by  attachment  when  certain  fraudulent 
transactions  are  alleged.  That  Act  was  directed  against  the 
defendant  and  his  property,  this  one  aflfects  the  right  of  the 
judgment  creditor  as  well;  that  Act  provided  an  orderly  pro- 
ceeding under  well-known  rules  of  law,  this  provides  a  sum- 
mary proceeding  by  the  court.  The  general  subject,  fraud  of 
debtors,  is  the  same,  but  the  special  purpose  appears  to  be 
entirely  foreign  to  the  purpose  of  that  Act.  We  are  of  opin- 
ion that  the  title  of  the  Act  is  not  explicit  and  that  the  Act 
is  therefore  void. 

It  is  further  contended  that  this  Act  of  Assembly  is  in  con- 
flict with  the  Constitution  of  the  United  States,  amendment 
Article  V,  "Nor  shall  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself,"  and  the  Constitution  of  Pennsyl- 
vania, Article  I,  Section  9,  "In  all  criminal  prosecutions  .  .  . 
he  cannot  be  compelled  to  give  evidence  against  himself." 

These  constitutional  provisions  have  never  been  regarded 
as  merely  prohibiting  the  calling  of  a  defendant  in  a  criminal 
prosecution  to  testify  against  himself.  They  are  applicable 
to  any  party  who  may  be  called  to  testify  in  any  case  upon 
a  matter  which  may  subject  him  to  a  criminal  prosecution 
or  a  penalty  or  forfeiture,  and  is  declaratory  of  the  common 
law  which  extends  the  protection  to  matters  which  may  tend 
to  degrade  the  witness.    "This  privilege  must  belong  to  the 
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witness  on  a  principle  of  natural  justice.  The  right  to  refuse 
to  answer  in  such  cases  is  a  right  of  self-defence;  if  he  has  a 
right  to  defend  himself  against  a  criminal  charge  he  must  have 
a  full  right  not  to  expose  himself  to  such  a  charge  by  giving 
evidence,  and  not  to  be  accessory  to  his  own  ruin:"  2  Phil. 
Ev.  935.  "He  is  exempted  by  his  privilege  from  answering 
not  only  what  will  criminate  him  directly,  but  also  what  has 
any  tendency  to  criminate  him:"   lb.  929 

In  Galbreath  v.  Eichelberger,  3  Yeates,  515,  which  was  an 
action  of  ejectment,  the  court  held  that  a  witness  could  not 
be  compelled  to  testify  because  the  testimony  would  tend  to 
implicate  him  in  an  alleged  fraud,  and  if  it  did  not  subject  him 
to  criminal  prosecution,  it  would  subject  him  to  ignominy 
and  contempt. 

In  Boyd  v.  The  United  States,  116  U.  S.  Rep.  616,  which 
was  a  case  arising  under  the  revenue  laws,  the  court  held 
that  a  law  which  required  the  defendant  or  claimant  of  goods 
to  produce  in  court  his  private  books,  invoices  and  papers, 
was  in  violation  of  the  fifth  amendment  to  the  Constitution, 
and  therefore  void. 

In  Horstman  v.  Kaufman,  97  Pa.  147,  the  Act  of  June  11, 
1879,  which  was  a  supplement  to  the  Act  of  March  17,  1869, 
was  considered  and  held  to  be  unconstitutional.  That  Act 
authorized  the  examination  of  a  defendant  in  an  execution  for 
the  discovery  of  property  alleged  to  be  concealed.  The  court 
held  that  it  was  violative  of  Article  I,  Section  9  of  the  Con- 
stitution of  Pennsylvania.  It  is  contended,  however,  that  this 
case  is  not  applicable  because  the  Act  of  1879  did  not  con- 
tain a  clause  that  "No  such  answer  shall  be  used  in  evidence 
in  any  other  suit  or  prosecution  which  in  the  Act  of  1897  is 
almost  identical  with  the  22d  section  of  the  Act  of 
July  12,  1842.  It  is  true  that  in  Horstman  v,  Kaufman  the 
court  distinguishes  the  Act  of  1879  ^^om  that  of  1842  in  that 
"that  Act  leaves  the  option  with  the  defendant.  He  may 
verify  his  allegations  by  his  affidavit,  but  if  he  does  so  he  sub- 
mits himself  as  a  witness  and  may  l)e  examined  by  the  com- 
plainant," and  then  adds,  "Even  then,  when  he  thus  volun- 
tarily submits  himself  the  Act  protects  him  in  that  it  not  only 
prohibits  the  use  of  the  evidence  so  given  from  being  used  in 
any  prosecution,  but  also  in  any  suit  against  him." 

It  is  true  that  under  the  6th  section  of  the  Act  of  1842 
the  defendant  may  file  an  answer  under  oath  or  not,  and  the 
complainant  is  authorized  to  examine  him  only  when  he  has 
thus   voluntarily   offered   himself  as   a   witness.      But   the 
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22d  section  is  positive  in  its  declaration  that  "no  one  shall 
be  excused  from  answering,"  etc.  The  constitutionality  of 
this  provision  of  the  Act  of  1842  does  not  appear  to  have  ever 
been  considered  or  decided.  But  the  intimation  of  the  court 
in  Horstman  v,  Kaufman  is  that  this  clause  of  the  Act  can- 
not be  enforced,  and  that  the  party  interested  cannot  be  com- 
pelled to  testify  against  himself  without  his  consent.  More- 
over,  the  effect  of  the  law  is  the  same  with  or  without  the 
clause  prohibiting  the  use  of  the  evidence  in  any  other  pro- 
ceeding, for  the  reason  that  evidence  so  given  would  be  re- 
garded as  being  "given  under  arbitrary  compulsion  to  which 
he  ought  not  to  have  been  subjected:"  i  Dennison,  C.  C. 
236.    Cited  in  Horstman  v.  Kaufman,  97  Pa.  152. 

In  the  case  of  Counselman  v.  Hitchcock,  142  U.  S.  Rep. 
547,  the  Supreme  Court  had  under  consideration  an  Act  of 
Congress,  Revised  Statutes,  Section  860,  which  provides  that 
"no  pleading  of  a  party  nor  any  discovery  or  evidence  ob- 
tained from  a  party  or  witness  by  means  of  a  judicial  proceed- 
ing in  this  or  any  foreign  country,  shall  be  given  in  evidence 
or  in  any  manner  used  against  him  or  his  property  or  estate 
in  any  court  of  the  United  States  in  any  criminal  proceeding 
or  for  the  enforcement  of  any  penalty  or  forfeiture." 

Notwithstanding  the  full  protection  thus  provided,  the 
court  held  that  a  witness  was  not  bound  to  answer,  because  to 
compel  him  to  do  so  would  violate  the  fifth  amendment  to 
the  Constitution  of  the  United  States. 

Without  regard  to  the  provisions  of  the  Constitution  of 
Pennsylvania  we  are  subject  to  the  Constitution  of  the  United 
States  and  are  bound  by  the  decisions  of  the  Supreme  Court 
of  the  United  States  upon  questions  arising  under  it.  We 
must  therefore  find  that  the  provision  of  the  Act  of  July  9, 
1897,  authorizing  the  examination  of  the  parties  to  a  judg- 
ment alleged  to  be  fraudulent  is  in  violation  of  the  Constitu- 
tion of  the  United  States  and  therefore  void. 

But  that  does  not  fully  dispose  of  this  case.  One  part  or 
provision  of  an  Act  may  be  void  and  the  remainder  stand. 
This  is  the  case  if  that  which  is  void  is  not  essential  to  the 
whole.  It  is  possible  that  the  remainder  of  this  Act  could  be 
made  effective  without  the  provision  as  to  examination  of 
the  parties.  It  is  therefore  necessary  to  inquire  whether  or 
not  the  petitioner  has  any  standing  under  its  provisions.  It 
is  admitted  that  the  petitioner's  claim  is  not  in  judgment 
and  it  is  not  now  due  under  the  terms  of  the  contract,  and  he 
has  not  proceeded  by  attachment  under  the  Act  of  March  17, 
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1869.  It  may  be  that  he  has  a  right  to  proceed  under  that 
Act,  but  he  has  not  done  so.  He  is  therefore  a  simple  con- 
tract creditor  seeking  to  inquire  into  the  validity  of  a  judg- 
ment confessed  by  his  debtor  upon  an  allegation  of  fraud. 

It  is  clear  that  he  has  no  such  right  unless  conferred  by  the 
Act  of  July  9,  1897:  Artman  v.  Giles,  155  Pa.  409. 

In  that  case  it  was  held  that  even  a  creditor  having  an  at- 
tachment under  the  Act  of  1869  had  no  standing  to  inquire 
into  the  validity  of  a  judgment  against  the  defendant  in  his 
suit.  It  is  probable  that  the  Act  of  1897  ^^s  passed  to  meet 
that  case. 

Whether  it  was  passed  for  that  purpose  or  not  the  con- 
struction of  this  Act  must  be  in  view  of  its  provisions.  The 
Act  of  1897  is  a  supplement  to  the  Act  of  March  17,  1869. 
It  is  thereby  made  part  of  it  and  must  be  construed  as  if  it 
were  incorporated  in  it.  "Any  creditor"  would  ordinarily  in- 
clude a  simple  contract  creditor,  but  in  its  connection  would 
naturally  be  limited  to  the  creditors  provided  for  by  that  Act. 
This  would  give  the  Act  practical  effect,  as  upon  setting 
aside  the  judgment  all  the  property  of  the  defendant  would 
be  subject  to  the  petitioner's  attachment.  On  the  contrary 
if  any  creditor  may  institute  the  proceedings  the  decree  of 
the  court  setting  aside  the  judgment  would  be  futile,  as  the 
effect  would  simply  be  to  turn  the  property  back  to  the  fraud- 
ulent defendant  to  dispose  of  it  as  he  pleased,  unless  indeed 
the  court  had  the  power  to  impound  the  property  until  the 
creditor's  claim  became  due  and  was  reduced  to  judgment 
upon  which  execution  could  be  issued.  Such  power  is  not 
given  to  the  court  unless  it  is  contained  in  the  authority  to 
make  "such  other  order  as  in  the  opinion  of  the  court  the 
testimony  will  warrant."  Such  a  radical  departure  from  com- 
mon-law rights  and  procedure  cannot  be  inferred  from  such 
general  expressions.  If  any  creditor  may  intervene  in  pro- 
ceedings of  other  parties  it  would  permit  the  evils  so  strongly 
stated  in  Horstman  v.  Kaufman  and  Artman  v.  Giles.  It 
must  be  assumed  that  the  legislature  did  not  so  intend.  We 
are  clearly  of  the  opinion  that  the  petition  in  this  case  can- 
not be  sustained  and  must  therefore  be  dismissed. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa. 
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Neefe  v.  Snyder. 

Mortgage — Satisfaction — Penalty  for  failing  to  satisfy  of  rec- 
ord—Act of  May  p,  i88g. 

A  mortgagor  cannot  recover  from  a  mortgagee  the  penalty  of  $ioo 
provided  by  the  Act  of  May  9,  1889,  for  failing  to  enter  partial  payments 
on  the  record  of  the  mortgage,  when  requested,  if  it  appears  that  he  did 
not  tender  for  each  payment  the  sum  of  thirty  cents  as  provided  by  the 
Act  of  1868. 

Nisi  prius.    C.  R  Potter  Co.    Sept.  T.,  1896,  No.  118. 
Plaintiff's  statement  was  as  follows: 

Heretofore,  to  wit,  on  the  20th  day  of  May,  1889,  he,  the 
said  plaintiff,  executed  and  deHvered  to  the  defendant  a 
mortgage  of  a  certain  tract  of  land  located  in  the  town  of 
Sweden,  in  the  said  county  of  Potter,  state  of  Pennsylvania, 
which  said  mortgage  is  recorded  in  the  records  for  recording 
mortgages  in  the  said  county  in  mortgage  book  B,  p.  270, 
etc.,  and  was  given  to  secure  the  payment  of  a  certain  bond 
bearing  even  date  therewith  for  the  sum  of  $2,929  with  in- 
terest thereon  in  manner  more  fully  described  in  the  said 
mortgage  and  the  accompanying  bond.  The  plaintiff  avers 
that  from  time  to  time  he  made  payments  on  the  said  mort- 
gage and  bond  to  the  said  defendant,  the  mortgagee  in  the 
said  mortgage  named,  in  manner  following,  to  wit: 

May  20,  1890 $212  00 

June  21,  1890 711  00 

Feb.  2y,  1892 694  00 

Nov.  7,  1892 129  63 

May  20,  1892 350  00 

July  13,  1892 200  00 

June  17,  1893 265  00 

March  i,  1894 150  00 

July  8,  1895 250  00 

April  15,  1895 50  00 

May  10,  1895 125  00 

Feb.  5,  1896 50  00 

June  23,    1896 50  00 

Nov.  29,  1893 218  00 

That  it  became  the  duty  of  the  said  Richard  Snyder,  the 
mortgagee  mentioned  in  the  said  mortgage,  to  enter  upon 
the  margin  of  the  record  of  the  said  mortgage  in  the  re- 
corder's office  in  the  said  county,  the  several  payments  (he 
being  tendered  his  legal  fee  for  his  making  such  entry)  after 
being  requested  so  to  do  by  the  said  mortgagor;  that  the 
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said  plaintiff,  he  being  the  mortgagor  in  the  said  mortgage, 
on  the  i6th  day  of  March,  1896,  or  thereabouts,  requested  him, 
the  said  Richard  Snyder,  to  enter  or  cause  to  be  entered  on 
the  margin  of  the  record  of  the  said  mortgage  each  of  the  said 
payments,  and  all  of  them,  more  than  three  years  having 
elapsed  since  any  payments  were  entered  on  the  margin  of 
the  said  record  of  the  said  mortgage,  and  paid  and  tendered 
to  the  said  defendant  $1  as  his  legal  fee  for  so  doing;  that 
'  more  than  three  months  elapsed  since  the  making  the  said 
request  and  the  payment  of  the  said  fee  of  $1  (that  being 
fully  as  much  or  more  than  the  amount  of  the  legal  fee  for 
the  said  services);  that  notwithstanding  the  said  request,  and 
the  said  payment  of  his  legal  fee  for  so  doing,  he,  the  said  de- 
fendant, has  wholly  neglected  and  refused  to  note  all  or  any 
of  the  said  payments  on  the  margin  of  the  record  of  the  said 
mortgage  in  the  office  of  the  recorder  of  deeds  and  mortgages 
in  and  for  the  said  county,  although  more  than  three  months 
has  elapsed  since  the  making  the  said  request  and  the  pay- 
ment of  the  said  fee,  and  the  said  defendant  being  the  holder 
and  owner  of  the  said  mortgage  at  the  time  of  the  making 
the  said  payments  and  the  making  the  said  request  and  the 
payment  of  the  said  fee,  the  said  request  having  been  made 
in  writing,  a  copy  of  which  is  hereto  attached,  the  said  defend- 
ant by  failing  to  so  enter  any  or  all  of  the  said  payments  on 
the  margin  of  the  said  record  as  aforesaid,  within  three 
months  of  the  making  of  the  said  request  and  the  payment 
and  tender  of  the  said  fee,  became  indebted  to  him,  the  said 
plaintiff,  in  the  sum  of  $100,  as  provided  by  Act  of  the  Gen- 
eral Assembly  of  Pennsylvania,  approved  the  9th  day  of 
May,  1889,  which  said  sum  the  said  defendant  has  wholly  neg- 
lected to  pay,  and  therefore  the  plaintiff  brings  this  suit. 

The  notice  was  as  follows: 

You  are  hereby  notified  and  required  to  note  upon  the 
margin  of  the  record  of  the  above-mentioned  mortgage  the 
following  payments  made  by  me  to  you  to  apply  as  payment 
thereon,  to  wit:  May  20,  1889,  $653.52;  May  20,  1890, 
$212.11;  June  21,  1890,  $711.14;  Feb.  2y,  1892,  $694;  May 
20,  1892,  $350;  July  13,  1892,  $200;  Nov.  7,  1892.  $129.63; 
July  19,  1893,  $265;  Nov.  27,  1893,  $218.66;  Jan.  3,  1894, 
$150;  April  15,  1895,  $50;  May  10,  1895,  $125;  July  8,  1895, 
$250;  Jan.  22i.  1896,  $50;  Feb.  5.  1896,  $50. 

You  are  also  hereby  requested  and  required  to  cause  to  be 
entered  on  the  margin  of  the  record  of  said  mortgage  full 
satisfaction  and  payment  thereof  and  forever  discharge  and 
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release  the  same,  $i  for  costs  and  fees  for  you  doing  the 
same  is  hereby  inclosed.  You  are  also  requested  to  return 
the  overplus  which  the  said  payments  make  over  and  above 
the  amount  of  debt  and  interest  secured  by  said  mortgage. 

Per  Curiam. — Gentlemen  of  the  Jury:  In  the  view  we 
take  of  this  case  there  is  nothing  whatever  in  it  for  your  con- 
sideration. It  appears  that  Neefe  gave  to  Snyder  a  mortgage^ 
for  a  portion  of  the  purchase-money  of  a  farm.  Neefe  made 
payments  from  time  to  time  upon  this  mortgage  until  now 
it  has  all  been  paid,  confessedly,  and  satisfied.  We  have  a 
statute  in  Pennsylvania  which  requires  the  person  who  owns 
the  mortgage  to  enter  satisfaction  upon  the  record  whenever 
payments  have  been  made,  that  is,  if  he  is  notified  to  do  so. 
I  will  read  the  statute  to  you. 

Now,  this  suit  is  brought  under  this  statute.  The  evidence 
shows  that  notice  was  given  to  Snyder  to  enter  certain  re- 
ceipts upon  the  margin  of  the  mortgage  record.  Prior  to  the 
passage  of  this  Act  of  Assembly  we  had  no  statute  which  au- 
thorized or  required  the  entering  of  partial  payments  upon  the 
mortgage,  but  this  statute  (and  it  is  a  reasonable  statute  so 
far  as  that  is  concerned)  was  intended  to  enable  the  mortgagor 
to  have  the  partial  payments  entered  without  waiting  for  the 
full  satisfaction  of  the  mortgage.  A  large  number  of  pay- 
ments had  been  made  on  this  mortgage,  but  the  real  differ- 
ence between  the  parties  is  only  about  one  payment  of 
$653.52,  and  that  was  whether  $153.52  of  that  payment 
should  be  applied  upon  the  payment  of  the  mortgage  or  nor. 
But  that  is  of  very  little  consequence  in  the  case  now. 

Here  is  a  large  number  of  payments  that  were  confessedly 
made,  and  the  defendant  admits  the  payment  of  them.  Then 
we  come  down  to  the  question  whether  Neefe  has  placed  him- 
self in  a  position  where  under  this  statute  he  can  recover  in 
this  case.  This  is  a  penal  statute,  as  has  been  said  by  the 
counsel,  and  we  deem  it  our  duty  to  construe  it  strictly.  This 
statute  requires  the  party  who  requires  receipts  put  upon 
the  record  that  he  should  tender  to  the  party  the  legal  fees 
for  entering  the  same.  If  he  does  not,  if  he  fails  to  tender 
the  legal  fees,  then  he  cannot  recover.  That  is  the  only  ques- 
tion in  this  case.  There  is  no  other  question  in  the  case  that 
is  worth  a  moment's  controversy.  It  is  alleged  by  counsel 
upon  the  one  side  that  there  is  no  fee  for  entering  satisfaction 
of  this  kind.  In  the  general  fee-bill  there  is  a  fee  of  30  cents 
for  entering  satisfaction.    Now,  then,  that  fee  of  30  cents  for 
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entering  satisfaction  would  have  been  the  fee  for  entering 
the  final  satisfaction  upon  this  mortgage,  but  here  comes 
the  statute  of  1889,  which  requires  the  legal  fee  to  be  tendered 
as  a  condition  precedent  to  bringing  the  suit.  We  have  no 
statute  providing  what  the  legal  fee  for  entering  these  par- 
tial payments  shall  be  unless  it  is  provided  under  the  section 
of  this  Act  which  we  have  read  providing  for  the  entering  of 
final  satisfaction  of  30  cents.  Now,  the  legislature,  when 
they  passed  this  Act  of  1889,  clearly  enough  had  in  view  that 
there  was  some  statute  which  provided  a  fee  for  entering 
these  partial  payments,  and  it  is  my  duty  (I  concede  that  it  is 
a  pretty  close  question)  to  hold  that  with  each  one  of  these 
receipts  before  the  party  could  bring  suit  for  not  having  them 
endorsed  upon  the  record  as  partial  payments  that  he  should 
pay  a  fee  of  30  cents  for  each  receipt.  That  this  fee  for  enter- 
ing satisfaction  under  the  Act  of  1868  applies  to  the  fee  for 
entering  partial  satisfaction  under  the  Act  of  1889,  and  that 
the  plaintiff,  not  having  tendered  the  compensation,  or  fee, 
in  this  case,  he  cannot  recover.  It  is  the  undisputed  evidence 
in  the  case  that  he  did  at  the  time  he  served  this  notice  tender 
a  fee  of  $1.  The  notice  required  him  in  the  first  place  mar- 
ginal satisfaction  of  these  several  receipts,  and  then  it  re- 
quired Snyder  to  enter  a  full  satisfaction  of  the  mortgage 
and  payment  thereon  "and  forever  discharge  and  release  the 
same,"  $1  for  costs  and  for  doing  the  same  is  inclosed.  That 
was  the  tender  in  satisfaction  for  the  full  satisfaction  of  the 
mortgage.  It  is  limited  to  that  by  the  phraseology  of  the 
notice  and  did  not  cover  the  entering  the  receipts  on  the 
margin.  Our  view  of  it  is  that  there  should  have  been  a  ten- 
der of  30  cents  for  each  one  of  the  receipts  that  they  proposed 
to  have  entered  upon  the  margin,  and  not  having  done  it  we 
think  the  plaintiff  cannot  recover  in  this  case.  The  statute 
is  penal  in  its  character,  and  the  plaintiff  in  such  a  case,  par- 
ticularly in  this  case,  has  small  equities.  No  injury  has  been 
done  to  him  now  whatever  might  have  been  prior  to  the 
entering  of  the  satisfaction  of  the  mortgage.  This  is  intended 
for  a  punishment  upon  a  man  for  not  putting  the  record  of 
his  receipts  upon  record,  and  if  the  legal  fee  of  30  cents  for 
each  one  of  these  had  been  tendered  we  should  have  thought 
it  was  our  duty  to  charge  you  that  the  plaintiff  in  the  case 
could  recover,  but  now  we  think  he  cannot  recover,  and  your 
verdict  should  be  for  the  defendant. 

From  W.  I.  Lewis,  Esq.,  Coudersport,  Pa. 


Digitized  by  VjOOQ IC 


10  PENNSYLVANIA  [Vol. 

Baker  v.  MoKee,  Treasurer. 

School  law — Countersigning  voucher  by  city  controller — Consti- 
tutionality of  cities'  Act  rf  1874. 

The  vouchers  of  the  board  of  the  Harrisburg  school  district  need  not 
be  countersigned  by  the  city  controller. 

Sections  42  and  43  of  the  Act  of  1874,  P.  L.  256,  are  unconstitutional 
as  relating  to  the  subject  of  school  districts;  first*  because  school 
districts  is  a  subject  not  referred  to  in  the  title  of  the  Act,  and  second, 
because  it  would  not  be  constitutionally  embraced  in  the  Act  (even  if 
the  title  were  correct)  because  it  is  a  subject  not  necessarily  connected 
with  the  government  of  cities,  and  must  be  dealt  with  by  legislation  that 
affects  the  whole  state— cities,  boroughs  and  townships  alike. 

Mandamus.    C  P.  Dauphin  Co.    June  T.,  1897,  No.  519. 

Jacobs,  for  plaintiff;  Chamberlin,  for  defendant. 

McPherson,  J.,  May  24,  1897. — ^The  plaintiff  is  a  creditor 
of  the  school  district,  and  presented  for  payment  a  voucher 
for  his  debt,  signed  by  the  president  and  secretary  of  the  board 
of  school  controllers.  The  defendant  refused  to  pay  it  be- 
cause the  voucher  was  not  countersigned  by  the  controller  of 
the  city  of  Harrisburg,  asserting  this  to  be  necessary  under 
the  43d  section  of  the  cities'  Act  of  1874,  P.  L.  256. 
The  present  action  was  brought  to  compel  payment  without 
the  city  controller's  approval,  and  the  question  is  thus 
raised  whether  the  school  district  of  the  city  is  subject  to  the 
provisions  of  Sections  42  and  43  of  the  Act  referred  to.  The 
plaintiff  contends  that  these  sections  are  unconstitutional, 
and  therefore  of  no  validity.  The  remaining  facts  are  briefly 
these:  By  the  Act  of  April  22,  1868,  P.  L.  1140,  the  school 
district  of  the  city  of  Harrisburg  was  created,  and  under  that 
Act  it  continues  to  exist.  The  cities'  Act  of  May  23,  1874, 
P.  L.  230,  was  accepted  by  the  city  of  Harrisburg  in  August 
of  that  year,  but  the  school  district  refused  to  follow  the  city's 
example.  In  May,  1884,  however,  it  accepted  the  provisions 
of  Sections  42  and  43.  Section  42  provides  that  the  city 
treasurer  shall  ex  officio  be  school  treasurer,  and  Section  43 
permits  him  to  pay  out  the  school  funds  "only  on  the  war- 
rant of  the  president  and  secretary  of  the  board  of  school 
controllers,  countersigned  by  the  city  controller."  If  these 
sections  are  constitutional,  they  have  been  adopted  by  the 
school  district,  and  sustain  the  defendant  in  his  refusal  to  pay 
the  plaintiff's  voucher.  In  our  opinion,  however,  they  are 
unconstitutional,  and  furnish  him  no  support  for  his  action. 

It  is  unnecessary  to  discuss  the  question  of  unconstitution- 
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ality.  As  we  understand  the  decisions  of  the  Supreme  Court, 
the  point  has  been  ruled  in  a  closely  analogous  case  from  the 
city  of  Pittsburg,  and  in  at  least  one  other  instance  the  opin- 
ion of  the  court  has  been  so  clearly  indicated  that  it  should 
not  be  disregarded  by  the  common  pleas.  In  Ayars'  Ap.,  122 
Pa.  283,  the  court,  in  pronouncing  invalid  the  cities'  Act  of 
1887,  gave  the  following  reasons  among  others  why  that  stat- 
ute offended  against  the  Constitution:  "Reference  might  also 
be  made  to  several  special  provisions  of  the  Act  of  1887,  such 
as  those  relating  to  public  schools,  taxation  and  municipal 
claims,  creation  and  continuance  of  tax  liens  and  sales  of  real 
estate  therefor,  etc.,  but  it  is  unnecessary.  In  greater  or  less 
degree,  they  all  offend  against  provisions  prohibiting  special 
legislation.  In  addition  to  that,  the  subject  of  public  schools 
is  not  even  hinted  at  in  the  title  of  this  Act.  Moreover,  school 
districts  as  quasi  corporations  belonging  to  the  public  school 
system  have  no  necessary  connection  with  municipal  govern- 
ment." This  language  is  directly  applicable  to  the  Act  of 
1874.  The  subject  of  pubHc  schools  is  no  more  hinted  at  in 
the  title  of  this  Act  than  in  the  title  of  the  Act  of  1887,  and  it 
is  as  true  in  one  Act  as  in  the  other,  that  the  school  district  of 
a  city  has  no  necessary  connection  with  its  municipal  govern- 
ment. 

The  recent  case  of  Chalfant  v.  Edwards,  173  Pa.  246,  de- 
cided last  year,  is  expressly  in  point.  In  that  case  the  object 
of  municipal  classification  is  considered  by  Mr.  Justice  Wil- 
liams in  the  following  passage:  "It  is  true  that  the  classifi- 
cation of  cities  was  upheld  in  Wheeler  v.  The  City  of  Phila- 
delphia, 77  Pa.  338,  but  the  object  of  classification  is  very 
clearly  stated  in  the  Act  of  1874  that  provides  for  it.  It  is 
to  facilitate  municipal  government.  The  common  school  sys- 
tem of  this  state  rests  on  the  general  law  of  1854;  it  is  largely 
supported  by  state  appropriations,  and  is  under  the  general 
supervision  of  a  state  superintendent.  School  directors  are 
by  no  means  municipal  officers.  They  are  not  invested  with 
any  of  the  municipal  powers,  nor  are  they  charged  with  the 
performance  of  municipal  functions.  An  attempt  to  regulate 
the  affairs  of  school  districts  by  local  or  special  laws  is  ex- 
pressly forbidden  by  the  Constitution  in  Article  III,  Section  7, 
and  until  the  common  schools  can  be  regarded  as  a  part  of  the 
municipal  machinery  necessary  for  the  government  of  cities, 
this  Act  which  relates  to  cities  of  the  second  class  must  be 
treated  as  local  in  its  character.  Many  efforts  have  been  made 
to  make  the  classification  of  cities  for  municipal  purposes 
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serve  as  a  warrant  for  local  legislation  on  subjects  having  no 
possible  relation  to  municipal  government,  but  this  court  has 
uniformly  refused  to  sanction  them.  In  Davis  v,  Clark,  io6 
Pa.  377,  the  Act  under  consideration  attempted  to  regulate 
mechanics'  liens  with  reference  to  the  class  of  cities  in  which 
the  building  against  which  the  lien  was  filed  might  be  located. 
In  Scowden's  Ap.,  96  Pa.  422,  the  effort  was  to  fix  the  place 
at  which  sessions  of  the  several  courts  should  be  held  for  the 
trial  of  causes  in  counties  having  a  certain  number  of  cities 
of  a  given  class  and  at  a  given  distance  from  the  county  seat. 
In  Weinman  v.  The  Railway,  118  Pa.  192,  an  attempt  had 
been  made  to  regulate  street  railways  according  to  the  classi- 
fication of  the  city  in  which  they  might  happen  to  be  located. 
In  Ruan  Street,  132  Pa.  257,  and  in  Wyoming  Street,  137  Pa. 
494,  the  manner  in  which  the  right  of  eminent  domain  should 
be  exercised,  and  the  power  of  the  legislature  to  establish  a 
different  system  for  fixing  the  value  of  property  taken  in  dif- 
ferent classes  of  cities,  was  considered.  The  right  of  the  leg- 
islature to  provide  different  modes  for  the  collection  of  school 
and  county  taxes  in  different  cities  has  been  under  examina- 
tion in  many  cases.  In  every  instance  we  have  asserted  the 
same  rule,  saying  that  the  effect  of  classification  must  not  be 
carried  beyond  its  purpose  as  declared  in  the  original  classifi- 
cation law,  and  that  a  law  relating  to  any  other  subject, 
though  embracing  all  the  cities  of  any  given  class  or  of  all  the 
classes  into  which  cities  are  divided,  is  local  and  unconstitu- 
tional if  the  subject  be  one  upon  which  local  and  special  legis- 
lation is  forbidden.  The  regulation  of  the  affairs  of  school 
districts  is  such  a  subject.  It  is  distinctly  named  in  the  list  of 
subjects  enumerated  in  the  7th  section  of  Article  III,  upon 
which  the  General  Assembly  shall  not  pass  any  local  or  special 
law. 

The  precise  point  was  under  consideration  in  the  Appeal  of 
the  City  of  Scranton  School  District,  113  Pa.  176,  and  wc 
there  held  that  "if  an  Act  regulating  the  affairs  ...  of  school 
districts  either  produces  or  may  produce  local  results,  it 
offends  against  Article  III  of  the  Constitution  and  is  there- 
fore void." 

It  would  be  superfluous  to  add  anything  to  these  quota- 
tions. They  require  us  to  decide  that  Sections  42  and  43  of 
the  Act  of  1874  are  unconstitutional,  because  they  relate  to 
the  subject  of  school  districts.  They  are  unconstitutional  for 
two  reasons:  First,  because  school  districts  is  a  subject  not 
referred  to  in  the  title  of  the  Act;   and   second,  because  it 


Digitized  by  VjOOQ IC 


20.]  COUNTY  COURT  REPORTa  13 

[Baker  v.  McKee,  Treasurer.] 

would  not  be  constitutionally  embraced  in  the  Act  (even  if 
the  title  were  correct),  because  it  is  a  subject  not  necessarily 
connected  with  the  government  of  cities,  and  must  be  dealt 
with  by  legislation  that  affects  the  whole  state — cities,  bor- 
oughs and  townships  alike. 

We  direct  a  peremptory  mandamus  to  issue  in  due  course, 
commanding  the  defendant  to  pay  the  plaintiff's  voucher 
without  requiring  the  signature  of  the  city  controller,  the 
costs  of  this  proceeding  to  be  paid  by  the  defendant. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Patent  Land  Act. 

Land  patents — Purposes  of  tJie  Act  of  i8gy —  Words  and  phrases. 

The  purpose  of  the  Act  of  July  15,  1897,  P.  L.  301,  are:  (i)  to  pro- 
vide a  method  for  taking  up  lands  which  formerly  could  not  be  taken 
for  the  reason  that  such  lands  were  covered  by  navigable  streams,  and 
(2)  to  provide  for  the  granting  of  warrants  for  such  lands  in  cities. 

The  2d  section  of  the  Act  of  1897  means  that  the  adjoining  land- 
owner is  entitled  first  to  purchase  from  the  commonwealth  only  where 
the  land  applied  for  has  neither  been  settled,  fenced  or  otherwise  im- 
proved. 

The  word  "unpatented"  in  Section  i  of  the  Act  of  1897  must  be  used  as 
synonymous  with  "vacant"  or  "unappropriated." 

Request  of  secretary  of  internal  affairs  for  opinion. 

Reeder,  Deputy  Attorney-General,  Sept.  21,  1897. — I  find 
before  me  a  communication  to  the  attorney-general  from 
Hon.  Isaac  B.  Brown,  Deputy  Secretary  of  Internal  Affairs, 
in  which  he  asks  to  be  advised  relative  to  the  proper  construc- 
tion of  the  Act  of  Assembly  approved  July  15,  1897,  P.  I.. 
301.  entitled  "An  Act  in  relation  to  patenting  lands  lyiny 
within  or  along  navigable  rivers." 

This  Act  was  evidently  intended  to  provide  for  the  takin.:>' 
up  of  two  classes  of  land:  First,  lands  lying  within  any  part 
or  portion  of  a  navigable  river,  which  part  or  portion  of  such 
river  by  any  reason  shall  have  become  incapable  of  use  for 
purposes  of  navigation;  and  second,  lands  lying  between  the 
navigable  part  of  a  river  and  other  lands,  whether  such  other 
lands  be  appropriated  or  not. 

The  first  class  seems  to  refer  to  lands  in  the  bed  of  the 
stream,  and  the  second  is  intended  to  embrace  lands 
lying  along   the   sides  of  the  streams,   which   strips   have 
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been  formed  by  changes  in  the  course  of  the  stream,  and  by 
accretion,  as  well  as  those  strips  which  may  remain  along  the 
sides  of  the  stream  after  abandonment  of  a  dam,  or  removal 
of  any  obstruction,  whereby  a  body  of  water  had  formerly 
been  held  back. 

The  manifest  and  plain  purposes  of  the  Act  are:  First, 
to  provide  a  method  for  taking  up  lands  which  formerly  could 
not  be  taken  for  the  reason  that  such  lands  were  covered  by 
navigable  streams;  and  second,  to  provide  for  the  granting 
of  warrants  for  such  lands  in  cities.  All  prior  legislation  re- 
lating to  the  land  office  limited  the  granting  of  warrants  for 
lands  to  lands  located  in  townships  and  boroughs,  but  the 
Act  of  July  15,  1897,  extends  such  authority  so  as  to  embrace 
the  lands  specified  in  said  Act,  whether  the  same  be  located 
in  townships,  boroughs  or  cities. 

The  word  "unpatented,"  as  it  occurs  in  the  first  and  fifth 
lines  of  the  Act,  must  be  construed  as  synonymous  with  the 
word  "vacant"  or  the  word  "unappropriated,"  otherwise  the 
Act  would  be  meaningless,  as  it  provides  that  such  lands  as 
are  therein  specified  "shall  be  subject  to  warrant,  survey  and 
patent." 

The  2d  section  is  intended  to  provide  a  new  feature  in 
the  appropriation  of  unseated  lands,  inasmuch  as  it  preserves, 
or  points  out  a  method  of  preserving,  the  rights  of  riparian 
owners  in  certain  cases.  It  provides  that  where  the  land 
about  to  be  taken  up  has  never  been  improved  by  settlement, 
has  not  been  fenced  or  otherwise  improved,  the  owner  of  land 
adjoining  shall  have  the  first  right  to  purchase  the  same  from 
the  commonwealth. 

While  the  language  of  the  2d  section  of  the  Act  is  cer- 
tainly ambiguous  and  seemingly  doubtful,  it  clearly  intends 
to  protect  the  man  who  has  settled,  fenced  or  otherwise  im- 
proved the  land  applied  for.  If  he  has  done  neither  of  these 
things,  then  the  adjoining  land-owner  shall  be  first  entitled  to 
purchase  the  vacant  lands. 

This  conclusion  is  arrived  at  by  keeping  in  mind  the  rule 
that  statutes  are  to  be  so  construed  as  best  to  effectuate  the 
intention  of  the  legislature,  though  such  construction  may 
seem  contrary  to  the  letter,  and  also  remembering  that  incon- 
gruities must  be  so  construed  as  to  harmonize  the  general  in- 
tent of  the  whole  Act. 

When,  therefore,  we  look  at  this  Act  as  a  whole,  its  general 
purpose  is  manifest,  and  in  view  thereof,  we  must  use  the 
word  "unpatented"  in   the    ist   section  as  synonymous  with 
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"vacant"  or  "unappropriated,"  and  we  must  construe  that 
part  of  the  2d  section  above-mentioned  to  mean  that  the 
adjoining  land-owner  is  entitled  just  to  purchase  from  the 
commonwealth  only  in  those  cases  where  the  land  applied  for 
has  neither  been  settled,  fenced  or  otherwise  improved.  The 
Act  itself  contemplates  the  giving  of  written  notice  to  the  ad- 
joining land-owner  at  the  same  time  notice  by  advertisement 
of  the  application  is  g^ven. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Freeman  Brothers  t?.  Befowioh. 

Assumpsit — Entry  by  plaintiff  of  security  for  costs — Practice. 

Where  the  plaintiff  is  not  a  resident  of  the  state  and  does  business  out 
of  the  state,  the  court  will,  in  proper  cases,  require  the  plaintiff  to  enter 
security  for  payment  of  costs  where  application  for  entry  of  the  same 
is  made  in  due  time,  though  there  is  no  statute  in  this  state  on  the  sub- 
ject. 

C.  P.  Schuylkill  Co.  Sept.  T.,  1897,  No.  437.  Sur  rule  in 
action  of  assumpsit  on  book  account  to  show  cause  why  se- 
curity for  costs  should  not  be  entered. 

R.  P.  Swank,  for  plaintiff;  Geo.  /.  Wadlinger,  for  defendant. 

Koch,  J.,  Oct.  8,  1897. — The  attorneys  for  the  respective 
parties  tp  the  above  action  submitted  the  above-stated  rule 
without  argument.  The  defendant  sets  forth  in  his  affidavit, 
that  he  has  a  just,  full  and  legal  defence  to  the  cause  of  action ; 
that  the  plaintiffs  are  not  residents  of  the  state  of  Pennsyl- 
vania and  reside  and  are  doing  business  in  the  city  and  state 
of  New  York.  The  case  is  in  court  by  appeal  from  a  justice 
of  the  peace,  which  was  entered  on  the  6th  of  April,  1897. 
Plaintiff's  statement  was  filed  on  the  8th  of  Sept.,  1897.  The 
affidavit  of  defence  was  filed  on  Sept.  24,  1897,  and  the  rule 
to  enter  security  for  costs  was  taken  on  the  27th  of  Sept., 
1897.  There  is  no  statute  in  Pennsylvania  relative  to  this 
subject,  nor  do  we  have  a  rule  of  court  concerning  the  same, 
but  it  has  been  the  practice  in  proper  cases  to  direct  security 
to  be  entered. 

The  rule  is  made  absolute  and  the  plaintiffs  are  directed  to 
enter  security  in  the  sum  of  $100,  conditioned  for  the  pay- 
ment of  costs  accrued  and  those  to  hereafter  accrue. 

From  M.  M.  Burke,  Esq.,  Shenandoah,  Pa. 
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Oil  City  Boiler  Works. 

Taxation  {mercantile)  —  Manufacturing  corporation  —  Branch 
office. 

Under  the  mercantile  tax  law  a  boiler  manufacturing  corporation 
located  at  Oil  City,  which  has  a  branch  office  in  Pittsburg  where  orders 
are  received  and  forwarded  to,  and  the  goods  shipped  from,  Oil  City, 
said  company  having  no  store  or  warehouse  in  Allegheny  county,  is  not 
liable  for  mercantile  tax  in  Allegheny  county. 

Request  of  auditor-general  for  opinion. 

Reeder,  Deputy  Attorney-General,  Sept.  21,  1897. — I  am 
in  receipt  of  your  request  to  be  advised  relative  to  the  collec- 
tion of  mercantile  tax  from  the  Oil  City  Boiler  Works.  From 
the  letters  and  papers  submitted  I  gather  the  facts  in  the 
case  to  be  as  follows:  i.  The  Oil  City  Boiler  Works  is  a 
manufacturing  corporation  engaged  in  the  manufacture  of 
boilers  in  Oil  City,  Venango  county,  Pa.;  2.  That  said  cor- 
poration has  no  store  or  warehouse  apart  from  its  manufac- 
tory; 3.  That  it  has  a  branch  in  the  city  of  Pittsburg,  where 
orders  for  its  product  are  received,  which  orders  are  forwarded 
to  the  principal  office  at  Oil  City,  where  they  are  filled  and  the 
goods  shipped  direct  from  Oil  City  to  the  purchaser;  4.  That 
no  "goods  or  wares  are  kept  on  sale  at  said  branch  office  in 
Pittsburg,  and  the  said  company  has  no  store  or  warehouse 
of  any  kind  located  in  Allegheny  county;  5.  That  said  com- 
pany is  not  engaged  in  the  selling  of  goods,  wares  or  mer- 
chandise, and  it  does  not  sell  anything  other  than  its  own 
product  and  manufacture. 

A  mercantile  tax  was  assessed  against  this  company  in  the 
county  of  Allegheny,  and  a  suit  has  been  commenced  to  en- 
force the  payment  thereof.  You  ask  to  be  advised  whether," 
in  the  opinion  of  the  attorney-general,  there  is  a  liability  on 
the  part  of  this  company  to  pay  such  mercantile  tax.  The  Act 
of  Assembly  under  which  mercantile  tax  is  assessed  ex- 
pressly provides,  "that  mechanics  who  keep  a  store  or  ware- 
house at  their  own  shop  or  manufactory  for  the  purpose  of 
vending  their  own  manufactures  exclusively  shall  not  be  re- 
quired  to  take  out  any  licenses." 

It  has  been  held  by  the  Supreme  Court,  in  the  case  of 
Com.  V,  Campbell,  33  Pa.  380,  that  a  manufacturer  or 
mechanic  is  not  required  to  take  out  a  license  under  the  sec- 
tion above  quoted,  unless  he  keep  a  store  or  warehouse  away 
from  his  manufactory  for  the  sale  of  the  wares  which  he  man- 
ufactures. 
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It  appearing,  therefore,  that  the  Oil  City  Boiler  Works  has 
no  store  or  warehouse  in  the  county  of  Allegheny,  it  is  my 
opinion,  and  you  are  advised,  that  the  said  company  is  not 
liable  for  such  mercantile  tax  in  Allegheny  county,  and  the 
collection  thereof  cannot  be  enforced. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Freeman  Brothers  v,  Befowioh. 

Assumpsit  on  book  account — Statement — Sufficiency  of  affidavit 
cf  defence — Practice. 

In  an  action  of  assumpsit  on  a  book  account  for  goods  sold  and  de- 
livered, defendant  in  his  affidavit  of  defence  averred  that  the  copy  of  the 
book  account  attached  to  plaintiff's  statement,  required  under  the  Proce- 
dure Act  of  1887,  was  not  a  true  and  correct  one,  as  it  consisted  of  figures 
only;  that  he  would  require  the  books  of  plaintiff  in  court  for  examina- 
tion; that  the  copy  of  book  account  attached  to  the  statement  was  not 
signed  by  plaintiff  or  any  person  for  him.  Held,  upon  rule  for  judgmenti 
that  the  affidavit  of  defence  was  sufficient. 

C.  P.  Schuylkill  Co.  Sept.  T.,  1897,  No.  437.  Assumpsit 
on  book  account.  Sur  rule  for  judgment  for  want  of  sufficient 
affidavit  of  defence. 

R.  P,  Swanky  for  plaintiff;  Geo,  J.  Wadlinger,  for  defendant. 

Koch,  J.,  Oct.  8,  1897. — The  defendant  avers  in  his  affida- 
vit of  defence  that  the  "alleged  copy  of  the  plaintiflf's  book 
of  account  attached  to  the  plaintiff's  statement  is  not  a  true 
and  correct  copy  of  the  plaintiffs  book  of  original  entry,  and 
that  he  will  require  a  production  of  said  book  of  original  entry 
in  court  for  the  purpose  of  investigation  and  examination." 

The  copy  of  book  entries  is  only  an  appendix  or  exhibit 
which  may  be  helped  out  by  averments,  but  it  is  a  necessar}' 
appendix  to  the  statement  by  the  express  terms  of  the  Act 
of  May  25,  1887,  and  this  means  a  correct  and  complete  copy 
as  should  be  made  to  appear  either  on  its  face  or  by  categori- 
cal averment:  Fritz  v,  Hathaway,  135  Pa.  279. 

In  Wamecke  v.  Sherman  the  court  granted  a  rule  on  the 
plaintiff  to  produce  the  original  due  bill  and  stayed  proceed- 
ings until  the  original  instrument  was  produced:  22  W.  N.  C. 
225. 

The  original  copy  of  plaintiff's  book  account  is  not  signed 
by  the  plaintiffs  nor  by  any  other  person  acting  for  them. 
This  is  an  important    omission:     Medlar   v,  Wadlinger    & 
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Schmidt,  12  Pa.  C.  C.  R.  473,  2  Dist.  Reps.  687.  It  is  the 
duty  of  the  plaintiff  to  present  such  a  record  as  entitles  them 
under  the  Act  of  Assembly,  and  our  rule  of  court,  to  a  judg- 
ment, before  they  can  even  call  on  the  defendant  for  an  affida- 
vit of  defence:  lb. 

The  plaintiffs  in  their  statement  made  their  claim  for  cloth- 
ing, hats,  caps,  etc.,  furnished  by  them  to  the  defendant.  The 
attached  copy  of  the  book  account  is  not  intelligible,  as  it 
consists  of  figures  only.  Defendant's  affidavit  alleges  that 
the  plaintiffs  are  not  dealers  in  clothing,  and  that  the  de- 
fendant never  purchased  any  clothing  of  any  kind,  quality 
or  quantity  whatsoever,  from  the  plaintiffs.  For  these  rea- 
sons the  plaintiffs  are  not  entitled  to  judgment. 

The  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defence  is  discharged. 

From  M.  M.  Burke,  Esq.,  Shenandoah,  Pa. 


E.  T.  Kimbel,  Plaintiff  in  Error,  v.  Frank  Villella,  Defendant  in 

Error. 

Certiorari — Service  of  summons  by  a  constable  on  a  child  not  of 
sufficient  age  or  understanding — Power  of  court  to  grant  relief. 

It  is  not  a  compliance  with  the  Act  of  Assembly  authorizing  service 
of  a  summons  by  leaving  a  copy  with  a  member  of  defendant's  family, 
for  a  constable  to  serve  a  summons  on  a  child  not  of  sufficient  age  or 
understanding. 

The  court  in  the  exercise  of  its  equitable  powers  will  grant  relief  if 
the  defendant  shows  a  prima  facie  good  defence  in  such  a  case,  even 
though  the  service  strictly  complies  with  the  Act  of  Assembly. 

Certiorari.     C.  P.  Montgomery  Co.    June  T.,  1897,  No. 

151. 

Exception  2.  "Service  of  the  summons  was  not  made  upon 
the  defendant  personally  or  upon  any  member  of  his  family 
of  years  of  discretion." 

Childs  &  Evans,  for  plaintiff. 

/.  A,  Strassbxirger,  for  defendant. 

Weand,  J.,  Oct.  4,  1897. — The  return  of  service  by  the 
constal)le  is  in  the  words  of  the  Act  of  Assembly,  but  not 
according  to  its  spirit  or  intent.  The  defendant  and  his  wife 
being  both  absent  from  home,  the  defendant  only  since  morn- 
ing, the  house  had  been  left  in  charge  of  a  daughter  fourteen 
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years  of  age,  with  whom  the  summons  was  left.  She  placed 
it  upon  a  window-sill,  and  seems  to  have  forgotten  it  until  her 
father's  return,  and  then  could  not  find  it.  She  did  not  know 
its  contents,  nor  was  she  told  what  the  paper  was  nor  who 
the  person  was.  Was  this  a  good  service?  When  the  Act 
provided  for  service  by  leaving  a  copy  with  a  member  of  the 
family,  it  meant  with  one  of  years  of  discretion  or  of  such  age 
as  that  the  law  would  presume  and  the  officer  have  the  right 
to  assume  could  appreciate  and  understand  what  was  intended 
to  be  done  with  the  summons.  To  leave  it  with  a  mere  infant 
would  literally  comply  with  the  words  of  the  Act,  but  such 
never  was  the  meaning  of  the  law.  In  this  case  it  is  contended 
that  the  daughter  was  of  sufficient  age,  from  the  fact  that  she 
was  left  in  charge  of  her  sisters  and  the  farm.  Her  testimony 
must  be  considered  with  reference  to  the  circumstances.  She 
was  charged  with  the  duty  of  feeding  and  watering  the  cattle 
and  horses  at  noon  and  in  the  evening,  and  in  caring  for  her 
two  sisters.  To  understand  from  her  answers  that  she  had 
charge  of  the  farm  is  to  give  her  testimony  a  meaning  she  did 
not  or  could  not  intend.  That  she  was  thoughtless  is  shown 
by  her  act  in  reference  to  the  paper,  which  never  reached  her 
father,  and  who  in  consequence  finds  himself  in  the  position  of 
being  obliged  to  pay  a  claim  of  $278.50,  which  he  swears  he 
does  not  owe  and  to  which  he  offers  at  least  a  prima  facie 
good  defence. 

If  the  plaintiff  has  a  good  claim  he  cannot  suffer  by  a  re- 
versal of  these  proceedings.  If  his  claim  is  without  merit 
the  defendant  should  at  least  have  an  opportunity  of  showing 
his  defence. 

It  is  one  of  a  class  of  cases  in  which  no  general  and  inflexi- 
ble rule  can  be  laid  down,  but  in  which  the  common  pleas 
court  can  in  the  exercise  of  its  equitable  powers  grant  relief 
according  to  the  circumstances  of  the  particular  case,  for 
otherwise  a  defendant  having  an  unfounded  judgment  against 
him  would  be  without  relief.  This  is  not  the  ordinary  case 
of  a  false  return  for  which  the  defendant  would  have  his 
remedy  against  the  officer. 

And  now,  Oct.  4,  1897,  the  second  exception  is  sustained 
and  the  proceedings  are  reversed. 

From  Jacob  A.  Strassburger,  Esq.,  Norristown,  Pa. 
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Kime  v.  Crider. 
Mechanics'  lien — Contract'—Recarding  conircut-^Act  of  June  26, 

The  Act  of  June  26,  1895,  relating  to  the  filing  of  building  contracts*  in 
the  prothonoUry's  office  applies  only  to  sub-contractors  and  materialmen, 
and  not  to  the  main  contractor. 

Sci.  fa.  sur  mechanics'  lien.  C.  P.  Blair  Co.  June  T.,  1897, 
No.  396. 

W,  F.  Vaugh,  for  plaintiff;  W.  C.  Fletcher,  for  defendant. 

Bell,  P.  J.,  Sept.  6,  1897. — Plaintiff  is  a  main  contractor, 
or  builder.  Defendant  is  the  owner  of  the  house  built.  The 
contract  between  said  parties  contains  the  following  proviso: 

'*L.  W.  Crider,  of  the  first  part,  agrees  to  pay  Frank  Kime 
...  on  completion  of  houses  out  of  loan  from  association. 
Party  of  second  party  (Kime)  agrees  to  wait  until  loan  is 
received  from  association  to  pay  for  houses,  and  enter  no  lien 
for  same  before  money  is  bought  out  of  association." 

This  building  contract  was  not  filed,  or  recorded,  under 
the  provisions  of  Act  of  June  26,  1895,  P.  L.,  p.  369.  Hence 
it  is  argued  by  counsel  for  plaintiff  that  the  provision  that  no 
lien  shall  be  filed  ''before  money  is  bought  out  of  association,'* 
is  invalid. 

But  a  careful  examination  of  said  Act  satisfies  me  that  it  is 
only  applicable  to  the  cases  of  sub-contractors  and  material- 
men. The  Act  provides  that  unless  the  contract  is  signed 
prior  to  authority  given  to  "proceed  with  said  work,''  and 
filed  in  the  prothonotary's  office  within  ten  days  after  signing, 
no  prohibition  contained  therein  against  the  filing  of  me- 
chanics' liens  "shall  operate  to  defeat  the  right  of  any  sub- 
contractor, materialman,  or  other  person  to  file  and  maintain 
such  a  lien." 

Said  term  "other  person"  is  broad  enough  to  cover  the  case 
of  a  main  contractor,  but  following,  as  it  does,  the  terms  sub- 
contractor, materialman,  it  is  to  l)e  limited  to  persons  ejusdem 
generis.  "The  general  word  which  follows  particular  and  spe- 
cific words  of  the  same  nature  as  itself  takes  its  meaning  from 
them,  and  is  presumed  to  be  restricted  to  the  same  genus  as 
those  words:"  Endlich  on  Statutes,  Section  405. 

Main  contractors  do  not  belong  to  the  same  "genus"  as 
sub-contractors.  Sub-contractors  have  no  direct  contract 
relation  with  the  owner  of  the  house  to  be  erected.     They 
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may  be  unable  to  ascertain  whether  the  contract  between  the 
owner  and  the  main  contractor  in  fact  does  contain  a  prohibi- 
tion against  liens,  if  such  contract  is  allowed  to  remain  a 
mere  verbal  agreement,  or,  if  in  writing,  is  not  recorded.  But 
with  the  main  contractor  it  is  different.  He  knows  what  his 
agreement  is,  and  there  is  no  reason,  so  far  as  he  is  concerned, 
for  requiring  the  same  to  be  filed  in  the  prothonotary's  office. 
Moreover,  it  is  doubtful  whether  the  provision  in  said  Act 
of  Assembly  as  to  such  filing  being  necessary  to  give  validity 
to  prohibition,  would  be  constitutional  did  its  terms  specific- 
ally apply  to  the  case  of  a  main  contractor.  It  would  cer- 
tainly be  a  glaring  example  of  that  legislative  intent  to  "pre- 
vent persons  who  are  sui  juris  from  making  their  own  con- 
tracts," which  is  condemned  in  Godcharles  v.  Wigeman,  113 

Pa.  437- 
Rule  discharged. 

From  Levi  Leedom,  Esq.,  Hollidaysburg,  Pa. 


The  New  York  and  Boston  Cut  Sole  Co.  v.  Zuber. 

Attachment  under  Act  of  i86g — Debtors'  exemption — Conceal-^ 
ment  of  property. 

The  fact  that  a  debtor  in  an  attachment  proceeding  under  the  Act  of 
1869,  has  collected  outstanding  claims,  and  used  them  in  paying  debts  and 
costs  of  livelihood,  is  neither  such  a  concealment  of  property,  nor  fraud 
upon  creditors,  as  will  deprive  him  of  his  right  of  exemption. 

The  dishonest  debtors  to  whom  the  benefit  of  the  exemption  is  de- 
nied by  the  Act  of  1869,  are  not  the  fraudulent  debtors  who  fraudulently 
contract  the  debt,  but  those  who  fraudulently  conceal  the  property  liable 
to  execution  for  the  purpose  of  hindering  and  delaying  the  creditors  by 
preventing  the  sale  of  the  property  levied  on  in  satisfaction  of  the  debt 

Exemption  claim.    C.  P.  Berks  Co.    May  T.,  1897,  No.  8. 

Caleb  J.  Bieber  and  George  H.  Gerber,  for  plaintiflf. 
William  J,  Rourke,  contra. 

Ermentrout,  p.  J.,  Nov.  8,  1897. — At  the  instance  of  the 
plaintiff  an  attachment,  under  the  Act  of  March  17,  1869, 
and  supplements  thereto,  was  issued  against  the  defendant  to 
No.  124,  April  term,  1896.  The  claim  was  for  goods  sold  and 
delivered,  and  in  due  course  of  law  judgment  was  had  against 
the  defendant.  Thereupon  execution  issued,  the  defendant 
claimed  the  benefit  of  the  exemption  law,  to  which  the  plain- 
tiff filed  exceptions.    Section  6  of  the  Act  especially  provides 
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"that  nothing  contained  in  this  Act  shall  interfere  with  the 
rights  of  exemption  of  property  under  the  existing  laws  of 
this  commonwealth.'* 

The  plaintiff  alleges  the  following  reasons  why  the  defend- 
ant is  not  entitled  to  exemption: 

1 .  Because  of  his  concealmetit  of  a  large  proportion  of  his  prop- 
erty. 

2.  That  under  the  proviso  he  is  not  entitled  to  claim  tlie  exemp- 
tion laws. 

Undoubtedly  if  the  debtor  has  fraudulently  concealed  or 
removed  any  of  his  property  with  intent  to  defraud  creditors, 
it  would  bar  him  of  all  claim  to  the  exemption:  Emerson  v. 
Smith,  51  Pa.  90;  McCarthy's  Ap.,  68  Pa.  217;  Gilleland  v, 
Rhoads,  34  Pa.  187. 

The  difficulty  lies,  however,  in  the  want  of  proof  of  this 
fact.  It  is  a  mistake  to  suppose  that  in  the  opinion  filed  Jan. 
23,  1897,  in  this  case,  upon  the  rule  to  dissolve  attachment, 
that  this  court  found  as  a  fact  that  there  was  a  concealment 
of  property  with  intent  to  hinder,  delay  or  defraud  creditors 
On  the  contrary,  the  attachment  was  sustained  on  the  ground 
that  the  defendant  had  fraudulently  contracted  the  debt  for 
which  the  claim  was  made,  and,  having  so  found,  we  said: 

'This  finding  will  dispose  of  the  case  without  discussing 
the  other  ground,  to  wit,  that  said  defendant  has  assigned, 
disposed  of  and  removed  property  and  rights  of  action,  money 
and  evidences  of  debt,  and  is  about  to  do  so  with  intent  to 
cheat  and  defraud  his  creditors.  The  claim  of  the  wife,  the 
drawing  of  the  $1,500  out  of  bank,  rapid  appropriation  of 
the  book  accounts,  undoubtedly  create  suspicion,  but,  apart 
from  this,  we  find  no  concealment  of  property.  There  is 
nothing  fraudulent  in  law,  in  the  collection  of  outstanding 
claims,  and  an  honest  use,  either  in  payment  of  debts  or  costs 
of  livelihood.    We  give  no  opinion  as  to  this  point." 

Without  discussion  of  the  evidence  submitted,  all  that  has 
reasonably  been  shown  is  the  fact  of  collection  of  outstand- 
ing claims  and  the  use  of  them  in  payment  of  debts  and  costs 
of  livelihood,  and  this  is  neither  concealing  property  nor  de- 
frauding creditors  of  their  property.  There  is  no  evidence 
in  the  record  going  to  show  that  the  defendant  in  any  way 
hindered  or  delayed  the  sheriff  in  the  execution  of  his  process 
or  concealed  or  attempted  to  conceal  any  of  his  property 
from  the  grasp  of  the  law. 

The  second  contention  of  the  plaintiff  is  equally  untenable. 
Tke  proviso  expressly  says  **that  nothing  contained  in  the 
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Act  shall  interfere  with  the  rights  of  exemption  of  property 
under  the  existing  laws  of  this  commonwealth." 

As  we  have  already  said,  the  judgment  was  obtained  for 
goods  sold  and  delivered.  The  fact  that  the  attachment  was 
sustained  upon  the  ground  that  the  debt  was  fraudulently 
contracted  does  not  bar  the  claim.  As  was  well  said  in  Waugh 
V.  Btjrket,  3  Grant,  319:  "When  it  has  been  said  that  the  ex- 
emption law  was  not  intended  for  dishonest  debtors,  the  ref- 
erence has  not  been  to  debtors  against  whom  process  under 
the  Act  of  1842  might  happen  to  lie,  but  to  those  who 
equivocate  about  the  ownership  of  their  property  with  a  view 
of  embarrassing  and  deceiving  sheriffs  and  constables  charged 
with  the  collection  of  debts." 

The  Act  of  1842  and  the  Act  of  1869  are  concurrent  reme- 
dies. The  attachment  under  the  Act  of  1869  is  the  grasp  of 
the  law  laid  upon  the  goods  of  the  debtor,  while  the  arrest 
under  the  Act  of  1842  is  the  grasp  of  the  law  on  his  person, 
analogous  to  that  of  a  capias  ad  satisfaciendum.  The  attach- 
ment holds  the  property  by  lien,  as  security  for  payment  if 
the  plaintiff  recover  judgment.  The  warrant  under  the  Act 
of  1842  holds  the  debtor's  person  for  the  same  purpose  until 
he  gives  bond  to  pay,  or  that  his  property  shall  not  be  re- 
moved or  disposed  of,  or  that  he  will  comply  with  the  requi- 
sitions of  the  insolvent  laws:  Grieb  v,  Kuttner,  135  Pa.  281. 

The  language  used  in  Waugh  v,  Burket,  supra,  is  equally 
applicable  to  the  Act  of  1869,  and  we  may  add  thereto  that 
the  dishonest  debtor  to  whom  the  benefit  of  the  exemption 
is  denied  are  not  the  fraudulent  debtors  who  fraudulently 
contract  the  debt,  but  those  who  fraudulently  conceal  the 
property  liable  to  execution  for  the  purpose  of  hindering  and 
delaying  a  creditor  by  preventing  a  sale  of  the  property  levied 
on  in  satisfaction  of  the  debt. 

The  authorities  upon  this  question  are  uniform.  Amongst 
those  supporting  the  position  that  the  defendant  is  entitled 
to  the  exemption  law  we  cite  Commands  Ap.,  90  Pa.  254; 
Morris  &  Lewis  v,  Shafer,  93  Pa.  489;  Pearce  v.  Landenber- 
ger,  40  Leg.  Int.  250;  Washburn  v.  Baldwin,  10  Phila.  472: 
Hilbronner  v.  Sternberger,  4  W.  N.  C.  186.  Exceptions  dis- 
missed. 

From  Robert  P.  Shick,  Esq.,  Reading,  Pa. 
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Duiin  V.  Cutter. 

Mechanics'  lien — Contract  —  Sub-contractor — Lumping  charge. 

In  the  absence  of  any  allegation  in  a  mechanic's  claim  that  the  contract 
was  made  with  the  owner,  it  is  conclusive  that  it  was  made  with  the  con- 
tractor, and  that  the  claimant  is  a  sub-contractor. 

A  mechanic's  claim  by  a  sub-contractor  containing  merely  a  lumping 
charge  is  fatally  defective. 

Motion  to  have  lien  stricken  from  the  record.    C.  P.  No. 
I,  Allegheny  Co.    June  T.,  1897,  No.  33. 
The  material  portions  of  the  lien  are  as  follows: 
**ist.  The  claimants  are  Isaac  N.  Dunn  and  Ira  N.  Dunn, 
partners  as  *I.  &  A.  Dunn,'  the  owner  or  reputed  owner  is 
Martin  A.  Cutter,  and  the  contractor  is  William  H.  Fowler.'' 
**2d.  Amount  claimed  is  $531,  with  interest  from  Dec.  i, 
1896,  for  work,  plastering  done  by  contract  within  past  six 
months  (last  work  being  done  after  Dec.  i,  1896),  in  con- 
struction of  and  on  credit  of  said  building.    The  particular  biD 
for  which  is  hereto  attached  and  made  part  hereof." 
"Bill  referred  to  in  annexed  claim: 

"Allegheny,  Pa.,  May  20,  1897. 
"Mr.  M.  A.  Cutter,  owner,  and  Wm.  H.  Fowler,  contractor. 
"Dec.  I,  1896. 

"Dr.  to  I.  &  A.  Dunn  for  plastering  eight  frame  houses 
on  Center  avenue,  Allegheny,  eleven  hundred  and  eighty- 
one  ($1,181)  dollars,  as  per  contract  work  continuously. 

"Nov.  26,  1896,  by  cash, $150  00 

"Nov.  28,  1896,  J.  G.Crist  for  lath,  100  00 

"Feb.  3,  1897,  by  cash, 250  00 

"April  14,  1897,  by  cash, 150  00 

$650  00  $650  00 

"Balance    due, . . .' $531  00 

"Interest  from  Dec.  i,  1896." 

The  reasons  for  striking  oflf  are  as  follows: 

"ist.  Said  lien  shows  upon  its  face  that  it  is  filed  by  sub- 
contractors. 

"2d.  No  dates  or  amounts  are  named  whereby  defendant 
can  ascertain  when  said  work  was  done  or  the  reasonable 
value  thereof. 

"3d.  The  bill  attached  to  the  lien  shows  upon  its  face  that 
the  work  done  and  materials  furnished  were  so  done  and 
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furnished  under  a  general  contract,  for  which  plaintiff  makes 
a  lumping  charge." 

/.  McF.  Carpenter  and  Geo.  N,  Chalfant,  for  the  rule. 
Tliomas  /.  Keener,  contra. 

Collier,  J.,  Oct.  6,  1897. — If  the  lien  filed  in  this 
case  had  alleged  and  shown  the  contract  for  plastering  the 
houses  was  made  with  the  owner,  the  lien  would  be  good 
without  specifying  the  items  furnished  under  his  contract. 

But  it  appears  on  the  face  of  the  lien  that  the  claimant  was 
a  sub-contractor.  The  mechanics'  lien  law  requires  that  every 
claim  as  aforesaid  must  set  forth:  ist.  The  names  of  the 
parties  claimant  and  of  the  owner  or  reputed  owner  of  the 
building-,  and  also  the  contractor,  architect  or  builder,  where 
the  contract  of  the  claimant  was  made  with  such  contractor, 
architect  or  builder.  In  the  absence  of  any  allegation  in  the 
lien  that  the  contract  was  made  with  the  owner  it  is  con- 
clusive that  it  was  made  with  the  contractor  and  that  the 
claimant  is  a  sub-contractor.  Being  a  sub-contractor  his 
lien  is  fatally  defective  in  not  specifying  the  items  of  his  claim 
for  work  and  materials.  A  lumping  charge  will  not  satisfy 
the  requirement  of  the  statutes:  McFarland  v.  Schultz,  168 
Pa.  634;  Brown  v.  Myers  et  al,  145  Pa.  17;  Gray  v,  Dick, 
97  Pa.  142,  and  others. 

And  now  Oct.  6,  1897,  the  lien  is  stricken  off  and  rule  ab- 
solute. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa. 


Mercantile  Tmst  and  Deposit  Co.  of  Baltimore  v.  Mellon 

Taxation — Corporation — Foreign  corporation. 

The  Maryland  receiver  of  a  Maryland  corporation,  who  has  paid  a  tax 
assessed  by  a  city  of  Maryland  upon  the  capital  stock  of  the  assigned 
corporation,  cannot  recover  in  this  state  from  a  stockholder  who  is  a 
non-resident  of  Maryland  the  amount  of  the  tax  assessed  upon  the  stock 
of  such  stockholder. 

Case-stated.     C.  P.  No.  2,  Allegheny  Co.    July  T.,  1897, 
No.  545. 

Wm,  M,  Hall,  Jr,,  for  plaintiffs. 
Willis  F,  McCooky  for  defendant. 

White,  P.  J.,  Sept.  10,  1897. — The  plaintiffs,  who  are  re- 
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ceivers  and  assignees  for  the  benefit  of  creditors  of  the  Ameri- 
can Casualty  Insurance  &  Security  Company  of  Baltimore, 
seek  to  recover  from  the  defendant  $205.58,  with  interest  from 
Dec.  17,  1896,  being  the  amount  of  tax  due  the  city  of  Balti- 
more on  defendant's  250  shares  of  stock  in  the  American 
Casualty  Insurance  &  Security  Company,  for  the  year  1893, 
which  the  plaintiffs  were  compelled  to  pay  Dec.  17,  1896. 

That  company  was  a  corporation  under  the  laws  of  Mary- 
land, having  its  chief  office,  or  place  of  business,  in  the  city 
of  Baltimore.  It  had  been  doing  business  for  several  years, 
but  in  1893  became  insolvent,  made  an  assignment  for  the 
benefit  of  creditors,  and  a  receiver  was  appointed. 

Under  the  laws  of  Maryland  the  stock  of  the  corporation 
was  liable  to  assessment  for  taxes  for  state  and  municipal  pur- 
poses. In  the  mode  prescribed  by  the  statute,  the  whole  stock 
of  the  company  for  the  year  1893  was  assessed,  or  taxed, 
$7,971.96,  the  proportion  on  defendant's  250  shares,  $205.58. 
After  considerable  litigation  it  was  decided  by  the  final  court 
of  the  state  that  the  plaintiffs  must  pay  the  tax,  and  they 
did. 

The  defendant  is  a  citizen  of  Allegheny  county.  Pa.,  and 
was  never  a  citizen  of  Maryland.  He  was  not  a  party  to  any 
of  the  proceedings  in  levying  the  tax,  and  had  no  notice 
thereof.    Nor  was  he  a  party  to  any  of  the  legal  proceedings. 

The  contention  of  the  plaintiff  is,  that  it  was  the  duty  of 
the  defendant,  under  the  laws  of  Maryland  governing  the  cor- 
poration, to  pay  the  tax  on  his  shares  of  stock  or  refund  the 
same  to  the  plaintiffs  after  they  had  paid  it,  and  failing  to  do 
so,  he  is  liable  in  this  personal  action. 

I.  A  tax  is  not  a  debt,  in  the  legal  sense  of  debt,  creating  a 
personal  obligation.  Every  citizen  of  a  state  is  under  a  moral 
obligation  to  obey  the  laws  of  the  state  and  pay  the  taxes  duly 
assessed  against  him.  But  this  moral  obligation  is  not, 
strictly  speaking,  a  legal  obligation  sufficient  to  sustain  a 
personal  action.  No  doubt  the  state  may  prescribe  the  mode 
of  collecting  the  tax,  either  by  a  levy  on  property,  or  a  per- 
sonal action,  but  then  the  personal  action  is  by  virtue  of  the 
statute.  In  Meriwether  v,  Garrett,  102  U.  S.  513,  it  was  said: 
'Taxes  are  not  debts.  It  was  so  held  by  this  court  in  the 
case  of  Lane  County  v.  Oregon,  reported  in  7  Wallace,  71. 
Debts  are  obligations  for  the  payment  of  money  founded  upon 
contract  express  or  implied.  Taxes  are  imposts  levied  for  the 
support  of  government.  The  consent  of  the  taxpayer  is  not 
necessary  to  their  enforcement;  they  operate  in  invitum.    Nor 
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is  their  nature  affected  by  the  fact  that  in  some  states  an 
action  of  debt  may  be  instituted  for  their  recovery.  The  form 
of  procedure  caimot  change  their  character." 

To  the  same  effect  are  Crapo  v.  Stetson,  8  Metcalf,  394; 
Turnpike  Company  v.  Gould,  6  Mass.  44;  Hibbard  v.  Clark, 
56  N.  H.  155;  Johnson  v.  Howard,  41  Vt.  122;  Miller  v. 
Hale,  26  Pa.  432. 

2.  The  taxing  power  must  have  jurisdiction  of  the  per- 
son or  property  taxed.  If  over  both,  both  may  be  made  lia- 
ble; if  over  one,  only  that  one  can  be  made  liable.  In  McCul- 
lough  V.  State  of  Maryland,  4  Wheaton,  429,  Chief  Justice 
Marshall  said:  The  power  of  taxation  "may  be  exercised 
upon  every  object  brought  within  its  (the  state's)  jurisdic- 
tion. But  to  what  source  do  we  trace  this  right?  It  is  ob- 
vious it  is  an  incident  to  sovereignty,  and  is  co-extensive 
to  that  to  which  it  is  an  incident.  All  subjects  over  which 
the  sovereign  power  of  the  state  extends  are  objects  of  taxa- 
tion; but  those  over  which  it  does  not  extend  are  upon  the 
soundest  principles  exempt  from  taxation."  In  the  case  of  a 
state  tax  upon  bonds  held  in  foreign  countries,  the  Supreme 
Court  of  the  United  States,  in  15  Wallace,  300,  Justice  Fields, 
delivering  the  opinion,  said:  "The  power  of  taxation,  how- 
ever vast  its  character  and  searching  in  its  extent,  is  neces- 
sarily limited  to  subjects  within  the  jurisdiction  of  the  state 
assessing  the  tax.  These  subjects  are  persons  and  property. 
Whatever  form  it  may  assume  it  must  relate  to  one  of  these 
subjects."  It  was,  therefore,  held  that  the  state,  not  having 
jurisdiction  of  the  foreign  bond-holder,  could  not  tax  the 
bonds  he  held  of  a  state  corporation.  Cooley  in  his  work  on 
taxation,  page  159,  says:  "A  state  can  no  more  subject  to 
its  power  a  single  person,  or  a  single  article  of  property,  whose 
residence,  or  legal  situs,  is  in  another  state,  than  it  can  sub- 
ject all  the  citizens  or  all  the  property  of  such  other  state  to 
its  power." 

The  defendant,  never  having  been  within  the  state  of  Mary- 
land, that  state  had  no  jurisdiction  over  his  person  to  im- 
pose upon  him  a  personal  obligation.  It  might  tax  his  prop- 
erty in  the  state,  but  could  do  no  more  than  hold  that  prop- 
erty for  the  tax. 

Nor  did  the  state  attempt  to  do  more.    The  language  of  the 
statute  IS,  "The  tax  assessed  on  such  stockholders  (non-resi- 
dents) shall  be  assessed  and  collected  from  said  corporation, 
and  may  be  charged  to  the  account  of  such  non-resident 
stockholders  in  the  said  corporation,  and  shall  be  a  lien  on  the 
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Stocks  therein  held  by  such  stockholders,  respectively,  until 
paid." 

Even  if  the  statute  had  gone  so  far  as  to  declare  a  personal 
liability  for  the  tax  on  all  stockholders,  it  might  be  good 
against  resident  stockholders,  citizens  of  the  state,  but  could 
not  operate  on  non-resident  stockholders,  because  of  no  jur- 
isdiction over  their  persons.  For  the  same  reason  the  decree 
of  the  Baltimore  court,  directing  the  receiver  to  sue  the  stock- 
holders for  the  tax,  cannot  sustain  suits  against  non-resident 
stockholders. 

3.  The  declaration  of  the  statute  that  the  situs  of  the  stock 
shall  be  at  the  chief  office — in  the  city  of  Baltimore — may 
have  some  effect  in  fixing  the  stock  as  a  part,  or  the  whole, 
of  the  capital  of  the  corporation,  for  taxation  purposes.  But 
it  cannot  change  the  real  character  of  the  stockholder's 
ownership.  Shares  of  stock  in  a  corporation  are  personal 
property,  so  recognized  the  world  over,  and  follow  the  per- 
son wherever  he  may  go.  This  state,  and  perhaps  every  state 
of  the  Union,  taxes  its  citizens  on  shares  of  stock  in  corpora- 
tions of  other  states.  This  is  based  on  the  fact  that  the 
shares  of  stock  are  personal  property,  and  that  the  situs  is 
the  domicile  of  the  owner.  This  doctrine  is  so  well  settled 
in  this  state  that  it  is  hardly  necessary  to  refer  to  any  author- 
ity: Lycoming  County  v.  Gamble,  47  Pa.  no;  McKeen  v, 
Northampton  County,  49  lb.  519.  The  doctrine  was  empha- 
sized in  Com.  V.  Standard  Oil  Co.,  loi  Pa.  119,  where  it  was 
held  that  the  shares  of  stock  of  the  Standard  .Oil  Company, 
a  corporation  of  Ohio,  in  corporations  of  this  state,  could  not 
be  taxed  here,  because  the  situs  was  in  Ohio,  the  residence  or 
location  of  the  corporation  owning  the  stock. 

Such  is  the  law  also  in  Maryland.  The  statutes  quoted  in 
the  case-stated  make  the  citizens  of  Maryland  who  own  shares 
of  stock,  or  bonds,  of  corporations  in  other  states,  liable  16 
taxation  on  the  same  in  Maryland. 

4.  It  is  urged  as  an  argument  in  support  of  this  action, 
that  if  the  resident  stockholders  are  liable  to  refund  to  the 
plaintiffs  their  proportion  of  the  tax,  and  the  non-residents 
are  not  liable,  it  will  be  unjust  to  the  creditors  of  the  insol- 
vent corporation,  as  lessening  the  fund  for  distribution.  That 
may  be,  but  I  cannot  see  how  that  creates  a  personal  liability 
of  the  defendant.  The  Maryland  creditors  may  lose  so  much; 
but  the  defendant  has  lost  all  he  invested  in  his  250  shares 
in  a  Maryland  corporation.  The  statute  expressly  declares 
that  the  tax  shall  be  a  lien  on  his  stock.    The  stock,  therefore, 
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is  the  security  held  for  its  payment.  If  the  stock  is  worth 
nothing,  the  security  fails,  and  the  tax  is  lost  without  any  fault 
on  his  part.  The  defendant  has  to  submit  to  the  tax  on  his 
stock  in  Maryland,  and  is  liable  to  a  tax  on  the  same  here — 
an  additional  burden  not  borne  by  the  resident  stockholders. 

It  does  not  appear  from  the  case-stated  when  the  American 
Casualty  Insurance  &  Security  Company  was  chartered,  or 
the  terms  of  its  charter.  But  I  infer  that  it  was  organized 
under  a  general  law,  and  subject  to  the  provisions  of  the 
statutes  quoted  in  the  case-stated. 

And  now,  Sept.  lo,  1897,  this  cause  came  on  to  be  heard 
on  the  case-stated,  and  after  arguments  by  counsel,  and  due 
consideration  thereof,  the  court  is  of  opinion  that  the  law  is 
with  the  defendant,  and  thereupon  it  is  ordered  that  judg- 
ment be  entered  for  defendant,  on  the  case-stated,  with  costs. 

From  V.  A.  Powell,  Esq.,  PiUsburg,  Pa. 


Zehner  v.  Lehigh  Coal  and  Navigation  Co. 

Arbitration — Evidence — Depositions, 

After  a  case  has  been  heard  on  the  merits  by  arbitrators  it  is  too  late  to 
object  that  no  declaration  had  been  filed  at  the  time  the  submission  to 
arbitrators  was  filed. 

After  arbitration  has  been  agreed  upon  the  mere  fact  that  the  submis- 
sion to  arbitrate  was  not  filed  of  record  before  an  alleged  revocation  was 
filed  does  not  affect  the  submission. 

After  an  award  has  been  agreed  upon  it  is  too  late  to  revoke  the  sub- 
mission, even  though  it  has  not  been  entered. 

The  submission  of  a  pending  case  to  arbitration  may  be  revoked  at  any 
time  before  the  arbitrators  have  made  an  award. 

The  want  of  a  jurat  to  depositions  is  a  fatal  omission. 

Sur  rule  to  show  cause  why  the  agreement  of  submission, 
the  award  of  arbitrators  filed  and  the  judgtnent  entered 
thereon,  should  not  be  stricken  from  the  record  for  matters 
apparent  thereon,  C.  P.  Schuylkill  Co.  Jan.  T.,  1890,  No. 
143- 

Koch,  J.,  Oct.  25,  1897. — On  the  7th  day  of  Dec,  1889, 
a  summons  in  trespass  was  issued  in  the  above  case,  and  on 
the  1 6th  day  of  the  same  month  service  was  accepted  for  the 
defendant  by  Fergus  G.  Farquhar,  Esq.,  its  attorney.  There 
the  case  rested  until  the  26th  day  of  August,  1896,  when  the 
parties  to  the  action,  by  their  respective  attorneys,  agreed,  in 
writing,  under  the  provisions  of  the  Act  of  Assembly  of  June 
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1 6,  1836,  to  submit  the  question  of  damages  done  to  the 
property,  saw-mill  and  grist-mill  of  the  plaintiff,  by  the  coal 
dirt  deposited  by  the  defendant,  to  voluntary  arbitration,  each 
party  to  choose  one  arbitrator,  and  the  two  so  chosen  to 
choose  the  third;  and  agreed  further,  that  their  submission 
to  such  award  shall  be  made  a  rule  of  in  said  court,  each  bind- 
ing him  and  itself  to  submit  to  and  be  finally  concluded  by  the 
award  of  said  arbitrators,  or  a  majority  of  them.  In  the  same 
agreement  the  plaintiff  named  Edwin  Schlicher  as  his  arbi- 
trator, and  the  defendant  named  Daniel  Shepp  as  its  arbi- 
trator. This  agreement  was  not  filed  in  court  until  the  14th 
day  of  June,  1897. 

The  two  arbitrators  so  chosen,  named  William  Haber  as 
the  third  arbitrator. 

At  the  time  this  rule  was  argued,  it  was  stated  by  counsel 
on  both  sides  that  the  arbitrators  held  a  number  of  meetings 
to  view  the  premises  and  take  testimony,  and  that  on  the  8th 
day  of  June,  1897,  counsel  argued  the  case  before  them;  that 
the  arbitrators  then  adjourned  to  meet  again  on  Saturday, 
the  1 2th  day  of  June,  1897,  for  the  purpose  of  making  up  their 
award.  But  before  the  arbitrators  met  finally  to  make  up 
their  award,  Mr.  Farquhar,  one  of  the  attorneys  for  the  de- 
fendant, gave  written  notice  to  the  arbitrators  and  to  W.  F. 
Shepherd,  Esq.,  and  D.  W.  Kaercher,  Esq.,  of  counsel  for  the 
plaintiff,  in  the  form  following: 

"And  now,  June  11,  1897,  the  above-named  defendant  re- 
vokes, annuls  and  withdraws  from  the  agreement  of  August 
26,  1896,  of  voluntary  submission  of  the  above  case  to  final 
arbitration  of  Daniel  Shepp,  William  Haber  and  Edwin 
Schlicher." 

This  notice  was  served  on  the  day  of  its  date,  and  on  the 
same  day  filed  of  record  in  the  case,  with  an  affidavit  of 
service  on  the  arbitrators  and  on  Messrs.  Shepherd  and 
Kaercher.  On  the  following  day  the  arbitrators  met,  not- 
withstanding said  notice  of  revocation,  and  awarded  the  sum 
of  $18,000  in  favor  of  the  plaintiff,  together  with  costs,  room 
rent  and  one-half  of  the  hotel  bill.  The  agreement  for  vol- 
untary submission  to  said  arbitrators,  the  notice  for  claim 
of  damages  and  the  award  made  up  together  in  one  bundle, 
with  other  papers  thereto  attached,  were  filed  of  record  on 
June  14,  1897,  and  on  the  21st  of  the  same  month,  approved 
by  the  court.  On  the  28th  of  June,  1897,  the  defendant  ob- 
tained the  above  rule  to  show  cause  why  the  agreement  of 
submission,  the  award  of  arbitrators  filed  and  the  judgment 
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entered  thereon,  should  not  be  stricken  from  the  record  of  the 
case  for  matters  apparent  thereon.  The  matters  referred  to 
are  set  forth  in  the  motion  for  the  rule.    They  are  as  follows: 

1.  No  declaration  had  been  filed  at  the  time  the  submis- 
sion to  arbitration  was  filed. 

2.  Before  the  submission  to  arbitrators  was  filed,  a  revo- 
cation of  the  same  was  served  on  the  plaintiff  and  the  arbitra- 
tors, and  filed  of  record  in  the  case. 

3.  Before  the  award  of  the  majority  of  arbitrators  was 
agreed  upon,  a  revocation  of  the  agreement  of  submission  had 
been  served  on  the  arbitrators  and  plaintiff,  and  filed  of  record 
in  the  case. 

4.  Judgment  on  the  alleged  award  of  a  majority  of  the 
arbitrators  was  entered  upon  the  filing  of  the  same,  without 
the  leave  or  approval  of  court. 

After  obtaining  said  rule,  to  wit,  on  the  5th  day  of  July, 
1897,  the  defendant  appealed  from  the  award  of  arbitrators 
filed  on  the  14th  day  of  June,  1897,  and  on  the  19th  day  of 
July,  1897,  a  rule  was  granted  to  show  cause  why  the  appeal 
from  the  award  of  arbitrators  filed  should  not  be  stricken 
from  the  record,  for  matters  appearing  on  the  face  of  the 
record.  We  are  not  asked  at  this  time  to  dispose  of  the  latter 
rule,  nor  was  it  referred  to  on  the  nth  instant  when  the 
argument  was  heard  by  us  on  the  first  rule.  We  will,  there- 
fore, take  no  further  notice  of  the  second  rule  at  this  time. 

When  we  heard  argument  the  plaintiff  offered  certain  dep- 
ositions taken  in  his  own  behalf  on  the  pending  rule.  The 
consideration  of  the  so-called  depositions  was  objected  to  by 
the  defendant  on  the  ground  that  they  are  unsigned  by  the 
parties  whose  depositions  they  purport  to  be;  and  also,  on 
the  ground  that  no  jurat  is  appended  thereto.  Service  of  the 
rule  to  take  these  depositions  was  accepted  by  one  of  the  de- 
fendant's counsel,  but  he  notified  the  other  side  that  he  would 
not  attend  the  meeting  for  the  purpose  of  taking  the  deposi- 
tions, in  the  absence  of  his  colleague;  and  defendant  was  not 
present,  nor  represented  at  the  taking  thereof.  Mr.  Walter 
B.  Dyer,  a  notary  public,  before  whom  the  parties  were  sworn 
and  examined,  was  styled,  in  the  caption  of  the  alleged  depo- 
sitions, "Commissioner,"  and  styled  himself  "stenographer'' 
at  the  end  of  his  certificate  to  a  transcript  of  his  stenographic 
notes  taken  at  the  time  and  places  set  out  in  the  captions. 
On  motion,  at  chambers,  in  the  presence  of  counsel  for  the 
defendant,  who  did  not  object,  we  allowed  these  errors  to  be 
corrected,  and  permitted  Mr.  Dyer  to  sign  the  certificate  in 
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the  capacity  in  which  he  had  taken  the  depositions,  and  to 
affix  his  notarial  seal  thereto.  But  this  did  not  remove  the 
objection  of  the  want  of  a  jurat;  nor  does  it  give  any  addi- 
tional virtue  to  the  fact  that  the  depositions  so-called  are  a 
transcript  of  the  stenographic  notes  taken  by  Mr.  Dyer.  It 
nowhere  appears  that  the  transcript  of  the  stenographic  notes 
were  read  by  or  to  the  parties  to  whom  the  questions  were  pro- 
pounded and  by  whom  the  answers  were  given,  in  order  to 
find  out  whether  the  same  was  correct  or  not.  Mr.  Dyer's 
transcript  of  his  stenographic  notes  is  at  best  but  hearsay  or 
secondary  evidence.  The  so-called  depositions  still  remain 
without  a  jurat,  notwithstanding  the  affidavit  of  Mr.  Dyer. 
The  want  of  a  jurat  to  the  depositions  is  a  fatal  omission: 
Smith  V,  Cokefair,  i  Pa.  C.  C.  R.  48.  The  objection  to  the 
depositions  is,  therefore,  sustained. 

The  first  reason  assigned  in  support  of  the  rule  in  this  case, 
**That  no  declaration  had  been  filed  at  the  time  the  submission 
to  arbitrators  was  filed,"  is  true  in  point  of  fact,  but  as  an 
objection  it  is  made  too  late.  The  case  had  been  proceeded  in 
too  far,  and  the  defendant  had,  by  its  action,  waived  all  its 
right  to  have  a  declaration  or  statement  filed  in  the  case.  It 
agreed  to  submit  to  arbitration  without  a  narr,  it  attended 
hearings,  presented  evidence,  and  argued  its  case,  and  waited 
until  after  the  award  was  filed  before  noting  the  fact  that  a 
narr  was  wanting  to  make  the  pleadings  full  and  regular. 
Where  a  defendant  was  present  at  the  choosing  of  arbitrators, 
assisted  in  choosing  them  and  agreed  upon  the  time  and  place 
of  meeting  without  any  objection  that  a  narr  had  not  been 
filed,  he  waives  the  objection  that  a  narr  had  not  been  filed: 
Warren  v,  Hugo,  7  Pa.  C.  C.  R.  547.  An  omission  to  com- 
pel the  opposing  party  to  perfect  the  pleading  beforehand  is 
a  tacit  agreement  to  waive  matters  of  form,  and  to  try  the 
case  on  its  merits:  Sauerman  v,  Weckerly,  17  S.  &  R.  115; 
Glenn  v.  Copeland,  2  W.  &  S.  261;  Barker  v.  McCreary,  66 
Pa.  162;  Lewisburg  Centre  &  Spruce  Creek  Railroad  Com- 
pany to  use,  etc.,  v.  Stees,  77  Pa.  332. 

Besides,  the  parties  to  the  action  formally  set  out  the  cause 
of  action  in  their  agreement;  for,  therein  they  state  that  **By 
reason  of  damage  done  by  the  depositing  of  coal  dirt  in  the 
Little  Schuylkill  river,  by  the  defendant  above  named,  there- 
by depriving  said  plaintiff  (the  said  plaintiff  being  seized  and 
possessed  of  a  tract  of  land  bordering  on  the  Little  Schuyl- 
kill river,  on  which  is  erected  a  saw-mill  and  grist-mill)  for 
the  benefit  and  advantage  of  the  waters  of  said  Little  Schuyl- 
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kill  river,  he  having  the  right  to  have  and  enjoy  for  the  oc- 
cupation of  said  saw-mill  and  grist-mill  do  hereby  agree  to 
submit  the  question  of  damage  done  to  said  property,  saw- 
mill and  grist-mill  of  the  plaintiff  by  the  coal  dirt  deposited 
as  aforesaid  by  the  said  defendant,  to  voluntary  arbitration." 
It  was  not  necessary,  therefore,  in  order  that  the  defendant 
be  advised  of  the  plaintiff's  ground  of  action,  that  a  narr  be 
filed  setting  it  forth. 

The  second  reason  assigned  by  the  defendant  in  support  of 
the  rule  is  also  of  no  avail.  The  defendant  says  that  **  Before 
the  submission  to  arbitration  was  filed,  a  revocation  of  the 
same  was  served  on  the  plaintiff  and  the  arbitrators  and  filed 
of  record  in  the  case."  The  defendant  asserts  what  is  true 
in  this  point,  but  it  was  its  right  and  its  duty  as  much  as  that 
of  the  plaintiff  to  see  to  it  that  the  submission  to  arbitrators 
was  filed,  presently  after  it  had  been  agreed  to.  We  do  not 
think  that  the  mere  fact  that  the  submission  to  arbitrate  was 
filed  after  the  alleged  revocation  of  the  same  alone  affects  the 
submission  at  all;  for  had  the  arbitrators  agreed  upon  their 
verdict  before  the  revocation  and  filing  of  the  same,  the  filing 
of  the  revocation  before  the  filing  of  the  award  could  not 
affect  it. 

This  action  was  pending,  and  it  was  unnecessary  to  stipu- 
late that  the  submission  be  made  a  rule  of  court.  Where 
there  is  an  agreement  to  refer  in  an  action  pending,  consent 
to  make  it  a  rule  of  court  will  be  implied:  Manhattan  Life 
Insurance  Co.  v.  McLaughlin,  80  Pa.  55;  Shisler  v,  Keavy, 
75  Pa.  79;  Reading  Industrial  Manufacturing  Co.  v.  Graeff, 
64  Pa.  395;  Painter  z;.  Kistler,  59  Pa.  331;  McAdams'  Exec- 
utors V.  Stilwell,  13  Pa.  90. 

But  the  agreement  in  this  case  expressly  stipulates  that  the 
submission  shall  be  made  a  rule  of  in  said  court. 

In  Bemus  v,  Quiggle,  7  Watts,  364,  it  is  said,  *That  in 
point  of  fact,  as  the  parties  have  the  right  to  refer  and  the 
court  cannot  restrain  this  right,  it  would  be  idle  to  ask  for  a 
rule  of  court,  and  it  is  never  asked;  and  long  and  universal 
practice  has  made  it  unnecessary." 

Besides  the  second  reason  is  merely  formal,  and  courts  of 
justice  do  not  lend  a  ready  ear  to  formal  objections  when  no 
substantial  rule  of  justice  has  been  violated:  Herman  v.  Free- 
man, 8  S.  &  R.,  page  9.  After  the  award  has  been  agreed 
upon,  it  IS  too  late  to  revoke  the  submission,  even  though  it 
has  not  been  entered:  Oxley  v,  Oldden,  i  Dallas,  430;  Pol- 
lock V.  Hall,  3  Yeates,  42;  Johnson  v.  Andress,  5  Phila.  8; 
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Gardner  z'.  Lincoln,  5  Phila.  24;  McGheehan  z;.  Duffield,  5  Pa. 
497;  Mitchell  V,  Newman,  4  Penny.  443;  Shisler  v.  Keavy,  75 
Pa.  79;  Buckwalter  v.  Russell,  119  Pa.  495. 

But  the  third  reason  assigned  in  support  of  the  rule  asserts 
that  before  the  award  of  the  majority  of  arbitrators  was 
agreed  upon,  a  revocation  of  the  agreement  of  submission  had 
been  served  on  the  arbitrators,  and  filed  of  record  in  the 
case.  The  award  is  not  signed  by  all  the  arbitrators.  Mr. 
Shepp,  whose  name  is  not  signed  to  the  award,  did  not  at- 
tend the  meeting  on  the  12th  of  June,  when  the  award  was 
made  up.  The  arbitrators  h^d  all  been  previously  notified  of 
the  revocation.  A  submission,  whether  by  deed,  parol  or 
rule  of  court,  like  any  other  naked  authority,  is  countermand- 
able  before  the  execution  of  it,  though  expressed  to  be  irre- 
vocable: Power  V.  Power,  7  Watts,  205;  Bingham's  Trustees 
V,  Guthrie,  19  Pa.  418.  In  the  latter  case,  which  was  an 
action  pending  and  where  the  award  was  $18,000,  Judge 
Woodward  says:  "Now,  instead  of  revoking  the  submis- 
sion or  applying  to  the  court  to  set  it  aside,  the  plaintiff  went 
to  trial  under  the  enlarged  submission,  and  took  their  chances 
for  an  award  in  their  favor,  but  when  found  to  be  against 
them  they  filed  fourteen  exceptions."  There  can  be  no  doubt 
or  question  about  the  right  of  a  party  to  a  submission  to  re- 
voke it  before  it  is  consummated:  McGheehen  v.  Duffield, 
5  Pa.  497.  A  naked  submission  may  be  revoked  at  any  time 
before  the  award  is  delivered,  but  not  so  when  it  is  made  under 
an  agreement  founded  on  a  sufficient  consideration:  Lewis's 
Ap.,  91  Pa.  359.  In  Williams  v,  Tracey,  95  Pa.  308,  the  action 
was  pending  when  the  submission  was  agreed  to.  Mr.  Jus- 
tice PaxsQn  said:  "While  the  right  of  a  party  to  revoke 
a  submission,  whether  entered  into  by  counsel  or  by  him- 
self, is  conceded,  the  record  shows  the  defendant  obtained 
an  advantage  by  the  agreement  of  his  counsel.  He  received 
a  consideration  for  the  submission,  which  makes  it  irrevoca- 
ble." In  Buckwalter  z;.  Russell,  119  Pa.  495,  Judge  Williams 
says:  "The  rule  in  Pennsylvania  seems  to  be  that  a  notice 
of  revocation  to  be  eflfective,  must  be  ser\'ed  before  an  award 
has  been  agreed  upon;  while  the  case  is  in  progress,  either 
party  may  revoke;  but,  where  the  trial  has  concluded,  and 
the  arbitrators  have  agreed  substantially  upon  their  award, 
it  is  too  late."  In  Wood  v.  Finn,  i  Clark,  396,  after  sixteen  or 
seventeen  meetings  had  been  held,  the  plaintiff  executed  a 
sealed  instrument,  formally  revoking  the  submission,  and 
notified  the  arbitrators  and  the  other  party  of  the  revocation. 
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The  arbitrators  met,  and  gave  an  award  to  the  plaintiff.  The 
rule  to  strike  off  the  award  was  made  absolute,  Judge  Pettitt 
observing:  *'That  it  is  well  established,  both  by  the  English 
and  American  cases,  that  the  power  of  revocation  might  be 
exercised  at  any  time  before  the  award  was  made,  in  all  cases 
of  voluntary  reference,  and  that  an  award  made  after  a  revo- 
cation was  void,  and  the  filing  of  it  irregular."  The  rule  ai 
common  law  is  thus  laid  down  in  Bacon's  Abridgment,  vol. 
I,  204:  "If  the  submission  be  without  deed  it  may  be  re- 
voked without  deed  and  the  party  shall  lose  nothing,  for  ex 
nuda  sub  missione  non  oritur  actio.  If  the  submission  be  by 
deed  it  is  of  its  own  nature  countermandable,  though  made 
irrevocable  by  the  express  words  of  the  deed,  for  the  arbitra- 
tors being  constituted  and  put  in  the  place  of  the  parties  by 
their  consent,  to  act  for  them,  they  can  no  longer  act  than 
they  have  such  consent."  That  an  agreement  to  submit 
matters  in  dispute  to  the  award  of  arbitrators  chosen  by  the 
parties  is  a  mere  power  or  authority  revocable  at  pleasure 
by  those  from  whom  it  emanates  is  a  proposition  too  well 
established  by  authority  to  be  denied  or  seriously  called  iu 
question.  For  although  a  power  may  be  clothed  by  contract 
or  by  the  presence  of  an  interest,  which  the  power  is  in- 
tended to  vindicate  or  protect,  with  a  durability  which  is  not 
its  own,  and  made  irrevocable  without  mutual  consent,  yet  the 
interest  must  exist  in  fact,  or  the  contract  be  sustained  by  an 
executed,  instead  of  a  merely  executory  consideration.  So 
long  as  neither  party  has  given  or  relinquished  anything; 
so  long  as  both  remain  in  the  same  position  that  they  were 
when  the  contract  was  made,  either  may  refuse  to  comply  with 
or  proceed  under  its  terms  without  subjecting  himself  to  any- 
thing more  than  a  liability  to  damages  in  an  action  on  the 
case  for  his  breach  of  promise:  Johnson  v.  Andress,  5  Phila. 
8.  In  Lance  v.  Lumber  Co.,  which  was  an  action  pending, 
a  rule  for  leave  to  revoke  and  withdraw  from  the  record  an 
agreement  of  arbitration  was  argued.  Judge  Gordon  said: 
"your  cases  show  that  you  have  the  power  to  revoke;  do  so." 
3  Pa.  C.  C.  R.  142.  What  is  termed  a  naked  power  to  refer 
a  subject  in  controversy  to  arbitration  is  undoubtedly  revo- 
cable. But  where  the  agreement  partakes  of  the  nature  of 
a  contract,  whereby  important  rights  are  gained  or  lost  recip- 
rocally, and  the  submission  is  the  moving  consideration  to 
these  acts,  a  different  rule  prevails:  Paist  v,  Caldwell,  75  Pa. 
/6r.  Tliis  was  an  action  pending.  The  authorities  to  the 
right  of  a  party  to  revoke  a  submission  at  any  time  before 
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the  award  is  made,  are  so  familiar  that  no  discussion  of  the 
question  is  needed;  but,  under  the  modem  decisions,  that  rule 
applies  just  to  cases  of  bare  submission,  and  there  is  a  line  of 
cases  in  which  it  is  held  that  where  a  submission  is  part  of  an 
agreement,  containing  other  terms  to  be  performed  by  the 
parties,  and  especially  if  those  terms  have  been  executed  in 
whole  or  in  part,  the  submission  is  not  revocable:  McKenna 
V.  Lyle,  155  Pa.  599.  The  agreement  in  the  case  before  us 
is  a  bare  agreement  to  refer.  It  is  founded  on  no  considera- 
tion whatever,  nor  were  any  valuable  rights  relinquished 
thereby. 

The  fact  that  the  submission  was  made  in  this  case,  which 
was  a  case  at  the  time  pending,  does  not  alter  the  rights  of 
the  parties.  The  rule  was  not  entered  until  after  the  award 
was  made  up.  As  far  as  the  record  is  concerned  it  shows  that 
the  agreement  to  submit  and  all  proceedings  thereunder  were 
withheld  from  the  record  of  the  case  until  two  days  after  the 
award  had  been  made  up,  excepting  that  the  revocation  had 
been  filed  three  days  before  the  award  was  filed. 

The  ground  taken  by  Judge  Mitchell  in  Grimm  v.  Sarmi- 
ento,  18  Phila.  307,  and  literally  followed  by  Judge  Mayer 
in  Buckwalter  v,  Russell,  1 19  Pa.  497,  rests  upon  authorities, 
most  of  which  are  many  years  older  than  Power  v.  Power, 
7  Watts,  205,  and  none  of  the  cases  wherein  it  is  claimed  that 
a  submission  in  a  case  pending  is  irrevocable  was  decided  on 
that  ground.  For  these  reasons  we  think  the  third  assign- 
ment of  the  defendant  should  be  sustained. 

The  above-stated  rule  is  made  absolute. 

From  M.  M.  Burke,  Esq.,  Shenandoah,  Pa. 


Bucks  County  Jurors. 

Jury^Jury  commissioners — Clerks — Selecting  jurors. 

It  is  the  duty  of  retiring  jury  commissioners  to  fill  the  jury  wheel  for  the 
ensuing  year. 

Jurymen  should  not  be  selected  for  political  reasons. 

Attorneys-at-law  should  not  act  as  clerks  or  assistants  in  the  work  of 
selecting  persons  to  serve  as  jurors. 

C.  P.  Bucks  Co. 

Yerkes,  p.  J.,  Oct.  27,  1897. — A  question  has  been  raised 
over  the  right  of  the  retiring  jury  commissioners  to  fill  the 
jury  wheel  for  the  ensuing  year.  The  question  directly  aflfects 
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the  qualification  of  the  jurors  summoned  to  attend  upon  the 
courts.  It  is,  therefore,  important  that  it  be  settled  by  au- 
thority, otherwise  we  may  be  confronted  with  a  panel  of  jurors 
not  selected  according  to  law. 

The  Act  of  Assembly  provides  that  the  jury  commissioners 
and  judge,  or  a  majority  of  them,  shall  meet  at  the  seat  of 
justice  at  least  thirty  days  before  the  first  term  of  the  court 
of  common  pleas  in  every  year  and  proceed  to  make  a  selec- 
tion of  jurors  to  serve  for  the  ensuing  year.  The  first  term 
of  the  court  of  common  pleas  of  this  county  commences  on 
the  second  Monday  in  January.  It  is  imperative  that  the  wheel 
be  filled  in  the  preceding  year.  It  follows  that  the  right  of 
the  old  or  newly-elected  commissioners  to  participate  in  the 
selection  of  jurors  for  the  ensuing  year  depends  upon  the 
question  of  when  the  term  of  office  of  jury  commissioner 
commences. 

The  Act  of  April  lo,  1867,  P.  L.  62,  provides  that  the 
jury  commissioners  shall  enter  upon  their  duties  immediately 
ensuing  their  election.  Article  XIV  of  the  Constitution  of 
1874  prescribes  that  county  officers  shall  be  certain  desig- 
nated officers,  and  such  others  as  may  be  from  time  to  time  es- 
tablished by  law.  The  Constitution  also  provides  that 
the  terms  of  county  officers  shall  commence  on  the  first  Mon- 
day of  January  succeeding  their  election.  Jury  commission- 
ers are  not  included  in  the  enumeration  of  county  officers 
by  the  Constitution.  Are  they  county  officers  within  its 
meaning  and  intent  under  the  legislation  creating  them? 
The  Supreme  Court  says  that  **the  convention  manifestly  had 
in  view  those  officers  whose  duties  were  co-extensive  with  the 
boundaries  of  the  county,  and  the  character  of  the  duties 
which  they  performed,  rather  than  the  names  by  which  they 
were  called:"  Taggart  v.  Com.,  102  Pa.  364. 

Turning  again  to  the  Act  of  1867  we  find  it  directs  that 
"the  qualified  electors  of  the  several  counties  of  the  common- 
wealth shall  elect,  in  the  manner  now  provided  by  law  for 
the  election  of  other  county  officers,  two  sober,  intelligent 
and  judicious  persons  as  jury  commissioners  in  each  of  said 
counties." 

They  are  to  be  chosen  by  the  electors  of  the  county,  and 
they  are  to  serve  for  the  county.  The  duties  prescribed  are 
co-extensive  with  the  boundaries  of,  and  of  a  character  per- 
taining to,  the  whole  county.  I  therefore  conclude  that 
these  officers  are  within  the  intent  of  the  Constitution.  Fur- 
thermore,  the  legislature,  by  providing  that  the    election 
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should  be  conducted  in  the  manner  provided  for  the  election 
of  other  county  officers,  clearly  conveyed  the  intent  to  make 
the  jury  commissioners  county  officers.  For  these  reasons 
the  jury  commissioners  to  be  elected  at  the  approaching  elec- 
tion will  enter  upon  their  duties  on  the  first  Monday  of  Janu- 
ary, and  the  duty  of  filling  the  wheel  for  the  ensuing  year 
will  devolve  upon  the  old  board.  This  duty  must  be  per- 
formed at  least  thirty  days  prior  to  the  second  Monday  of 
January. 

A  word  as  to  the  performance  of  this  duty.  The  present 
practice,  in  the  county  is,  for  each  commissioner  to  apply  to 
some  political  friend,  usually  the  county  committeeman,  in 
each  township,  to  furnish  him  a  certain  number  of  names  of 
his  own  party  faith.  When  the  lists  are  returned  the  jury 
commissioner,  or  his  clerk,  separately,  and  before  the  meet- 
ing of  the  board,  selects  a  proportionate  number  from  them, 
writes  the  name,  occupation  and  residence  of  each  upon  a 
sheet  of  paper  so  prepared  as  to  be  easily  divided  into  slips 
such  as  are  placed  in  the  wheel.  Upon  the  day  appointed  for 
filling  the  wheel,  they  bring  the  names  thus  selected  to  the 
place  of  meeting,  and  then,  being  sworn,  proceed  alternately 
to  place  in  the  wheel  the  names  thus  selected  at  their  respect- 
ive homes,  which  are  torn  from  their  respective  lists  as  pre- 
viously prepared.  No  registry  or  other  list  of  qualified  elec- 
tors is  referred  to  or  used.  If  the  judge  elects  to  participate, 
he  is  required  to  take  names  from  the  lists  already  selected  by 
the  jury  commissioners,  or  write  out  his  own  selection. 
When  I  have  pursued  the  latter  course  some  jury  commis- 
sioners have  regarded  it,  and  so  expressed  themselves,  as  an 
encroachment  upon  their  political  prerogatives. 

The  Act  of  Assembly  directs  that  the  jury  commissioners 
and  president  judge  or  additional  law  judge,  or  a  majority 
of  them,  shall  nieet  and  thereupon  select,  alternately,  from 
the  whole  qualified  electors  of  the  county,  the  number  desig- 
nated by  the  court,  of  sober,  intelligent  and  judicious  persons, 
to  serve  as  jurors  in  the  several  courts  of  the  county  during 
the  ensuing  year. 

An  eminent  judge  of  this  commonwealth  has  held  that 
under  this  Act,  when  at  the  time  for  the  meeting  of  the  jury 
commissioners,  each  of  the  commissioners,  for  himself  made 
a  list  of  i,ooo  names,  and  the  lists  were  compared  for  the 
purpose  of  correction,  where  the  same  persons  were  included 
in  both  and  were  deposited  in  the  wheel,  there  was  no  "selec- 
tion alternately,"  and  neither  the  letter  nor  spirit  of  the  law 
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was  in  this  respect  complied  with:  Com.  v,  Baranowski,  5  Pa. 
C.  C.  R.  644. 

In  a  case  where  the  judge  and  jury  commissioner  each  took 
100  names  and  deposited  them  in  the  wheel,  the  Supreme 
Court  held  there  was  no  alternate  selection  from  the 
whole  qualified  electors  of  the  county  at  large,  as  required 
by  law:  Kell  v.  Brillinger,  84  Pa.  276. 

When,  as.is  the  practice  here,  each  jury  commissioner,  prior 
to  the  meeting,  for  himself,  selects  a  number  of  names  ap- 
proximating one-half  of  the  entire  number  required  by  law 
to  be  placed  in  the  wheel,  and  prepares  them  as  his  own  list, 
and  they  then  meet  in  session  and  alternately  take  the  names, 
each  from  his  own  list,  and  put  them  in  the  wheel,  it  is  diffi- 
cult to  distinguish  the  proceedings  from  the  course  pursued 
in  the  cases  referred  to.  Mechanically,  the  names  are  placed 
in  the  wheel  alternately,  but  the  selections  were  not  made, 
alternately,  from  the  whole  qualified  electors  of  the  county. 
The  judicial  duties  required  to  be  performed  at  the  meeting 
are  utterly  disregarded.  On  the  contrary,  each  jury  com- 
missioner has  selected  his  given  number  in  advance,  and  the 
result  is  the  same  as  if  each  deposited  his  list  in  the  manner 
declared  unlawful.  Under  such  a  proceeding  there  is  no 
opportunity  for  consultation  as  to  the  fitness  or  qualifications 
of  the  persons  before  the  selections  are  made.  The  direction 
to  select  the  names  from  the  whole  qualified  electors  of  the 
county  of  sober,  intelligent  and  judicious  persons  is  not  a 
mere  formal  requirement.  It  demands  of  the  jury  commis- 
sioners unusual  care,  judgment  and  conscientiousness.  It 
contemplates  a  session  of  the  officers  as  a  board  or  court, 
wherein  they  are  to  discharge  the  duties  imposed  upon  them, 
and  that  consultation  and  judicial  discrimination  shall  oper- 
ate in  the  selection  of  persons  to  serve  as  jurors.  They  are  to 
ascertain  what  electors  are  sober,  intelligent  and  judicious, 
and  for  this  purpose  may  inquire  of  those  in  whom  they  have 
confidence  who  are  such  persons.  Aided  by  the  information 
thus  acquired  they  may  proceed  to  select,  alternately,  the 
requisite  number  of  names  from  the  quaUfied  electors  of  the 
whole  county.  This  can  best  be  done  by  having  before  them 
the  registry  of  such  voters,  and  by  going  over  it  as  they  make 
their  selections,  and  by  consultation  and  comparison  of  their 
united  knowledge. 

The  practice  is  also  vicious  because  the  separate  and  in- 
dependent selection  of  a  given  number  of  jurors,  by  each 
commissioner,  is  bi-partisan  and  defeats  the  purpose  of  the 
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law,  which  is  to  avoid  partisanship  in  the  jury  box.  The  fact 
that  an  equal  number  of  jurors  from  each  party  is  selected 
because  of  their  party  associations  does  not  exclude  or  tend 
to  exclude  the  prejudice  of  partisanship  by  those  who  are 
drawn  as  jurors,  especially  when  the  names  have  been  fur- 
nished through  the  agency  of  party  committees.  Such  a 
system  threatens  to  bring  into  the  jury  box  from  the  two  par- 
ties the  two  elements  of  partisanship  or  politics  least  likely 
to  be  independent  as  jurors,  the  machine  worker  and  the 
floater,  who,  upon  a  promise  of  jury  service,  will  cast  his  vote 
regardless  of  principle. 

There  is  no  provision  in  the  law  for  the  selection  of  any 
prescribed  number  from  either  party,  any  more  than  to  con- 
sider the  religious  belief  of  the  person  chosen.  There  is  no 
authority  to  select  jurymen  because  of  their  party  allegiance, 
and  therefore  their  fitness  should  be  ascertained  without  any 
consideration  of  party  services.  The  purpose  of  the  law  was 
to  exclude  altogether  partisanship  in  the  selection  of  jurors, 
and  to  get  good  jurymen  only;  hence  it  was  thought  that  the 
presence  of  two  commissioners  of  opposite  politics  would 
defeat  any  combination  to  favor  either  party,  and  would  tend 
to  confine  the  board  to  a  judicial  inquiry  after  sober,  intelli- 
gent and  judicious  jurors. 

But  under  the  system  as  it  has  grown  up  here,  they  tacitly 
agree  that  each  commissioner,  if  he  chooses  for  himself  and 
his  own  party,  may  introduce  the  worst  elements  of  partisan- 
ship into  the  jury  box.  As  a  consequence  of  late  years  men 
have  been  known  to  electioneer  for  the  office  of  jury  com- 
missioner, and  have  wielded  political  influence  in  the  pro- 
curement of  other  offices  by  promising  to  place  the  names  of 
voters  in  the  jury  wheel  for  political  favors,  and  in  the  selec- 
tion of  jurors  the  party  committeemen  have  been  largely 
preferred  as  agents  to  assist  in  the  furnishing  of  names  for 
the  jury  service. 

Under  the  interpretation  of  the  law  in  the  cases  quoted, 
we  apprehend  such  conduct  would  be  good  ground  to  quash 
the  array.  Fortunately,  no  exception  of  the  kind  has  been 
taken,  and  I  trust  there  will  be  no  ground  for  it  in  the  future. 

The  judge  and  jury  commissioners  sitting  as  a  board,  are 
entitled  to  have  sufficient  clerical  force  to  record  their  pro- 
ceedings, but,  the  practice  as  heretofore,  of  each  commis- 
sioner, selecting  his  own  personal  clerk  without  consultation 
with  the  board,  is  not  the  proper  one.  It  seems  to  have 
arisen  out  of  the  mistaken  idea  of  a  bi-partisan  selection  of 
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jurors.  The  board  should  organize  and  select  their  clerks, 
whose  duty  it  will  be  to  serve  the  board  and  not  its  individual 
members. 

I  have  heretofore  expressed  my  disapprobation  of  practic- 
ing attorney s-at-law  acting  as  clerks  to  jury  commissioners. 
Without  any  reflection  upon  those  who  have  so  acted,  the 
participation  of  attorneys  in  the  selection  of  jurors  is  calcu- 
lated to  produce,  amongst  jurymen  themselves,  a  partiality 
in  the  trial  of  cases  in  which  such  attorneys  are  engaged,  even 
the  suspicion  of  which  should  be  avoided.  I  am  aware  that 
it  would  be  an  inconvenience  to  the  present  board  to  change 
their  clerks  at  this  time. 

The  following  rule  of  court  will  therefore  take  effect  on 
Jan.  I,  1898:  No  practicing  attorney  of  this  court  shall  act 
as  clerk  or  assistant  to  any  jury  commissioner  or  commis- 
sioners in  the  work  of  selecting  persons  to  serve  as  jurors 
in  the  courts  of  this  county. 

From  Mahlon  H.  Stout,  Esq.,  Doylestown,  Pa. 


Chambers  v.  Chambers. 

Divorce — Desertion. 

A  husband  cohabited  with  his  wife  seven  months  after  marriage;  he 
then  left  her,  and  subsequently  filed  a  libel  on  the  ground  of  natural  im- 
potence; answer  was  made  traversing  the  charge  and  offering  to  submit 
to  examination;  no  steps  were  taken  to  expedite  a  hearing;  the  wife  begun 
a  prosecution  in  the  quarter  sessions  for  desertion.  On  hearing  the  hus- 
band was  sentenced  to  pay  a  weekly  allowance;  some  time  after  he  ap- 
peared with  a  witness  and  requested  her  in  a  formal  and  perfunctory  way 
to  come  to  a  home  he  alleged  he  had  provided ;  the  wife  replied  she  would 
think  about  it;  he  never  repeated  the  invitation,  but  waited  two  years  after 
the  invitation  and  then  filed  a  libel  on  the  ground  of  desertion.  Held, 
that  the  evidence  showed  that  the  application  was  not  made  in  sincerity 
and  truth,  but  for  the  mere  purpose  of  being  separated,  and  divorce  re- 
fused. 

Rule  for  divorce.  C.  P.  Westmoreland  Co.  August  T., 
1896,  No.  181. 

Doty,  P.  J.,  August  28,  1897. — A  divorce  is  asked  on  the 
ground  of  willful  and  malicious  desertion.  The  libellant 
alleges  a  marriage  on  the  19th  June,  1890,  followed  by  cohabi- 
tation for  about  seven  months;  that  he  procured  a  house  and 
furnished  it  in  the  month  of  May,  1894,  and  invited  the  re- 
spondent to  go  to  such  home,  and  that  she  then  and  there 
refused  and  has  piersisted  in  such  refusal  for  two  years  and 
upward.  If  these  were  the  only  facts  in  the  case  it  would  be 
hard  to  find  any  reasonable  excuse  for  the  respondent.     It 
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would  be  easier  to  find  authorities  to  justify  the  decree 
prayed.  The  case  does  not  stop  here.  The  respondent  de- 
nies the  charge  of  desertion,  and  alleges  that  she  alone  is 
the  injured  party.  The  facts  are  developed  in  the  testimony 
taken  by  an  examiner  after  issue  formed  by  libel  and  an- 
swer. The  facts  are  peculiar.  No  case  just  like  it  has  been 
called  to  our  attention.  But  with  a  clear  conception  of  the 
actual  facts  in  the  case,  there  is  no  apparent  trouble  in  set- 
tling this  controversy  by  the  application  of  some  wholesome 
and  well-settled  principles  of  the  law.  The  proceeding  to 
obtain  a  divorce  is  regulated  by  the  Act  of  March  13,  1815, 
which  provides  that  **any  person  who  shall  be  injured  as 
aforesaidshallpresent  his  or  her  libel,  etc.,  .  .  .  and  shall  also 
exhibit  an  affidavit  that  the  complaint  is  .made  in  sincerity 
and  truth  for  the  causes  mentioned  in  the  said  petition  or 
libel."  A  libel  is  defective  which  is  not  sworn  to  in  the  form 
prescribed  by  this  Act.  A  divorce  is  only  to  be  granted  for 
a  statutory  cause,  when  complaint  is  made  in  sincerity  and 
truth  by  the  party  injured.  No  divorce  can  be  granted  when 
the  complaint  is  made  out  of  levity  or  collusion  between  hus- 
band and  wife  for  the  mere  purpose  of  being  freed  from  each 
other.  Nor  was  the  Act  intended  to  encourage  either  party 
in  the  purpose  of  being  freed  from  the  other,  but  simply  to 
afford  relief  to  an  injured  party,  who  has  a  statutory  ground 
of  complaint,  and  who  makes  the  same  in  sincerity  and  truth. 
We  must  examine  most  carefully,  therefore,  the  whole  his- 
tory of  this  case  in  order  to  see  if  in  fact,  as  well  as  form, 
the  complaint  meets  the  requirements  of  the  law.  The  affi- 
davit, if  in  form,  gives  the  court  jurisdiction  and  makes  out 
a  prima  facie  case.  But,  if  the  spirit  of  the  Act  is  of  no  less 
importance  than  mere  adherence  to  form,  we  must  look  to 
the  evidence  to  see  whether  the  complaint  is  made  in  good 
faith,  because  the  libellant  has  been  injured  in  a  way  recog- 
nized under  the  statute  as  a  ground  of  complaint,  or  whether 
he  is  actuated  merely  by  the  purpose  of  being  relieved  from 
his  marital  obligations.  The  parties  were  married  on  the 
19th  of  June,  1890,  and  lived  together  as  man  and  wife  at  the 
home  of  the  respondent  until  January,  1891,  a  period  of  seven 
months.  The  libellant  then  left  his  wife  and  took  up  his  resi- 
dence in  Apollo,  Armstrong  county,  where  he  resided  until 
April,  1894,  when  he  moved  to  his  own  farm  in  Washington 
township,  this  county.  On  Feb.  9,  1891,  about  one  month 
after  leaving  his  wife,  the  libellant  exhibited  in  this  court  a 
petition  for  divorce  on  the  ground,  "That  at  the  time  said  con- 
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tract  of  marriage  was  entered  into,  the  said  Adelaide  Callen 
was,  and  still  is,  naturally  impotent  or  incapable  of  procreation 
and  is  without  the  power  of  sexual  intercourse  by  reason  of 
malformation."  On  the  i6th  May,  1891,  an  answer  was  filed 
by  the  respondent,  in  which  she  "absolutely  and  unqualifiedly 
denies  and  pronounces  as  a  wicked  and  malicious  falsehood, 
invented  to  procure  a  divorce,  the  allegation  that  this  re- 
spondent is  naturally  impotent  or  incapable  of  sexual  inter- 
course .  .  .  and  stands  willing  to  undergo,  under  proper 
circumstances  and  regulations,  a  medical  inspection  or  ex- 
amination.'' An  order  was  made  for  an  allowance  pendente 
lite  and  counsel  fees.  Further  than  this,  nothing  was  done 
in  that  case.  On  Jan.  18,  1894,  the  wife  made  a  charge 
of  desertion  against  her  husband,  which  matter  was  duly  re- 
turned to  court  of  quarter  sessions  and  an  order  made  direct- 
ing the  payment  of  a  certain  amount  quarterly.  From  the 
time  the  husband  left  his  wife  he  had  no  communication  with 
her  until  May  15,  1894,  when  he  requested  her  to  go 
to  the  house  he  had  provided.  He  had  been  absent  over  three 
years;  he  had  filed  a  libel  in  divorce  on  the  ground  of  impo- 
tency;  the  proceeding  was  still  pending;  the  respondent  de- 
nied the  allegation  and  expressed  a  willingness  to  undergo  a 
medical  examination;  a  charge  of  desertion  had  been  made 
in  the  quarter  sessions  and  the  husband  ordered  to  pay.  Then 
it  was,  unexpectedly  to  his  wife,  on  the  19th  of  May,  1894, 
he  appeared  in  a  "two-horse  carriage"  with  a  witness  and 
invited  his  wife  to  return.  The  libellant  testifies  that  he  said: 
"Adelaide,  come  on  now,  I  have  a  home  ready."  She  said, 
"she  had  not  made  up  her  mind."  The  respondent's  account 
is  as  follows: 

Q.  Tell  us  what  he  said? 

A.  My  sister  asked  him  if  he  was  still  of  the  same  opinion; 
he  said  he  was.  He  said  I  was  no  woman.  He  got  up  and 
started. 

Q.  Did  he  say  why  he  happened  to  be  there? 

A.  Because  the  court  sent  him  there. 

Q.  Did  he  request  you  to  go  home  with  him? 

A.  Yes,  sir;  I  guess  he  did. 

Q.  What  did  you  tell  him? 

A.  I  told  him  I  would  study  awhile. 

Q.  Have  you  ever  talked  with  him  since? 

A.  No,  sir;  never  seen  him  since. 

Q.  Never  talked  with  him  on  any  subject  since? 

A.  No,  sir. 
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For  two  years  the  matter  rested.  There  was  no  communi- 
cation between  them.  The  invitation  to  return  was  never 
repeated.  The  husband  waited  until  two  years  had  fully  ex- 
pired and  then  on  May  25,  1896,  filed  the  libel  in  the  present 
proceeding  charging  desertion  on  the  part  of  the  wife. 

The  evidence  fails  to  show  desertion  by  the  wife.  There 
is  certainly  nothing  that  would  justify  finding  willful  and  ma- 
licious desertion  within  the  meaning  of  the  Act  of  Assembly. 

She  at  no  time  absented  herself  from  the  habitation  of  her 
husband.  The  case  is  different,  as  observed  by  Thompson, 
C.  J.,  in  Angier  v.  Angier,  63  Pa.  459,  from  the  cases  cited  to 
show  that  if  a  wife  deserts  the  habitation  of  her  husband,  that 
such  act  can  only  be  justified  by  reasons  which  would  entitle 
the  party  to  a  divorce.  Numerous  cases  have  also  been  cited 
to  show  that  if  a  wife  refuses  the  repeated  requests  of  her 
husband  for  two  years  to  return  and  cohabit  with  him  she  is 
guilty  of  such  desertion  as  entitles  the  husband  to  a  divorce. 
But  these  cases  do  not  exactly  fit  here.  The  real  question  is, 
do  the  circumstances  show  willful  and  malicious  desertion? 
It  is  evident  there  was  no  real  desire  on  the  part  of  the  hus- 
band for  her  return.  He  was  a  deserter  in  the  first  instance. 
The  desertion  was  without  provocation  or  excuse,  as  the  wife 
alleges.  He  persisted  in  this  desertion  for  more  than  three 
years  and  added  insult  to  injury  by  making  a  false  accusa- 
tion against  her,  or,  if  not  a  false  accusation,  he  has  shown 
no  disposition  to  meet  the  issue  between  him  and  the  wife 
regarding  such  charge.  After  all  this  and  with  no  communi- 
cation for  more  than  three  years,  he  goes  with  a  witness  and 
makes  a  formal  and  perfunctory  request  of  the  wife  to  return. 
She  merely  asks  time  for  consideration.  No  excuse  is  offered 
for  his  wrong-doing;  no  apology  is  made  for  insult  and  neg- 
lect. The  invitation  is  not  even  repeated.  It  is  evident  the 
whole  thing  was  a  sham.  The  libellant  was  merely  playing 
a  part.  He  could  have  had  no  reasonable  expectation  that 
his  wife  would  accede  to  the  request  to  return.  It  is  evident 
the  husband  was  not  acting  in  good  faith,  or  he  would  have 
made  other  and  more  urgent  demands  for  the  return  of  his 
wife.  Under  all  the  circumstances  it  cannot  be  possible  that 
the  respondent's  neglect  to  promptly  accept  the  husband's 
formal  invitation  to  return  can  be  construed  into  a  willful  and 
malicious  desertion.  With  this  single  exception  the  whole 
course  of  conduct  of  the  wife  is  against  such  conclusion.  She 
stoutly  resisted  the  original  ground  of  divorce  urged  by  her 
husband ;  she  began  proceedings  for  support  in  the  desertion 
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court  and  she  protests  here  that  she  had  no  intention  to  de- 
sert her  husband.  She  never  left  his  habitation,  and  never  had 
half  a  chance  to  return  to  the  home  of  her  husband. 

On  the  other  hand,  without  unnecessary  repetition,  the 
husband  was  the  wrong-doer.  The  charge  of  desertion  is 
not  made  in  "sincerity  and  truth,"  not  sustained  in  the  evi- 
dence. The  whole  thing  was  a  scheme  of  the  husband  to 
be  freed  from  his  wife.  Such  conduct  is  not  to  be  encour- 
aged. The  principle  declared  in  Angier  v,  Angier,  63  Pa. 
450,  is  applicable  here.  And  the  following  from  the  opinion 
in  that  case  seems  pertinent  also:  "Like  in  all  other  cases  in 
equity,  the  applicant  must  be  rectus  in  curia;  have  a  good 
cause,  and  the  respondent  a  bad  one.  This  must  always  be 
the  case  where  the  divorce  is  resisted.  The  party  who  would 
win  in  such  a  contest  must  be  clear  of  everything  which  is 
charged  as  a  cause  of  separation  against  the  opposite  party." 

And  now  August  28,  1897,  bill  dismissed  at  cost  of  libellant. 
From  Albert  H.  Bell,  Esq.,  Greensburg,  Pa. 


Young,  Guardian,  eto.»  v.  Young. 

Judgments  —  Lien  of — Revival  of — Collection  clause  —  Duty 
of  plaintiff  to  see  his  judgment  properly  entered, 

A  judgment  was  entered  in  1886  upon  a  note  containing  no  collection 
clause.  In  1891  it  was  revived  by  agreement  with  all  the  waivers  and 
conditions  contained  in  the  original  judgment.  In  1896  it  was  again  re- 
vived by  agreement  when  for  the  first  time  appeared  a  collection  clause. 
Held,  that  the  collection  clause  could  not  affect  the  rights  of  a  judgment 
entered  in  1893. 

A  judgment  entered  in  1886  contained  a  collection  clause.  In  1891  it 
was  revived  amicably  but  omitted  the  collection  clause.  In  1896  it  was 
again  revived  and  with  all  the  waivers  and  conditions  contained  in  the 
original  judgment.  Held,  that  the  collection  clause  could  not  affect  the 
rights  of  a  judgment  entered  in  1893;  the  conditions  of  the  record  at  that 
time  must  determine  the  relative  rights  of  the  two  judgments. 

A  judgement  entered  in  1886  contained  a  collection  clause.  In 
1891  it  was  revived  with  all  the  waivers  and  conditions  contained  in 
the  original  judgment.  (In  1896  it  was  revived  by  an  agreement  con- 
taining a  collection  clause.)  In  the  revival  of  1891  neither  the  appear- 
ance docket  nor  the  judgment  docket  contained  any  reference  to  a  col- 
lection fee.  Held,  that  the  agreement  of  1891 — that  a  judgment  of  re- 
vival be  entered  "with  all  the  waivers  and  conditions  contained  in  the 
original  judgment"— ^id  not  carry  into  the  revival  the  collection  clause 
of  the  original. 

It  is  the  duty  of  a  plaintiff  to  see  that  his  judgment  is  properly  entered. 
The  judgment  docket  and  the  appearance  docket  should  contain  a  refer- 
ence to  a  collection  clause,  and  the  plaintiff  should  also  examine  the 
agreement  of  revival. 
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Exceptions  to  auditor's  report.  C.  P.  Dauphin  Co.  Jan. 
T.,  1897,  ex-No.  69. 

/.  C  Diirbin  and  L.  M,  Neiffer,  for  exceptant. 
A.  F.  Thompson,  contra. 

McPherson,  J.,  May  14,  1897. — The  fund  for  distribution 
is  the  proceeds  of  real  estate  sold  upon  execution.  It  was 
bound  by  the  lien  of  several  judgments,  among  which  only 
four  need  be  considered.  The  dispute  concerns  a  claim  for 
a  five  per  cent,  collection  fee  upon  three  of  the  judgments, 
the  claim  being  resisted  by  the  fourth  (or  Wallace  judgment) 
because,  if  allowed,  it  will  diminish  the  sum  to  be  paid  to  that 
lien. 

The  first  judgment  to  be  noticed  was  entered  in  1886  upon 
a  note  containing  no  collection  clause.  In  1891  the  judg- 
ment was  revived  by  agreement  "with  all  the  waivers  and 
conditions  contained  in  the  original  judgment,"  and  in  1896 
it  was  again  revived  by  agreement,  and  now  for  the  first  time 
appeared  the  clause  providing  for  "an  attorney's  commis- 
sion of  five  per  cent,  for  collection."  Between  the  parties 
this  additional  provision  would  no  doubt  have  been  enforce- 
able (Early  v,  Zeiders,  137  Pa.  457),  but  meanwhile,  in  1893, 
the  Wallace  judgment  had  been  entered,  and  it  need  not  be 
argued  that  this  subsequent  agreement  could  not  affect  the 
rights  of  that  judgment.  As  these  two  liens  were  in  1893, 
so  do  they  continue;  and  since  the  collection  clause  was  not 
then  a  part  of  the  older  lien,  it  cannot  now  be  enforced  against 
the  Wallace  judgment. 

The  second  judgment  to  be  considered  stands  upon  a 
somewhat  different  footing.  As  originally  entered  in  1886 
it  contained  a  clause  for  commissions.  In  1891  it  was  re- 
vived by  the  following  agreement:  "The  plaintiff  .  .  .  and 
the  defendant  in  the  above-stated  judgment  do  hereby  agjee 
to  revive  the  same  amicably  for  the  sum  of  $1,000,  with  in- 
terest from  Jan.  i,  1891,  and  costs,  and  authorize  the  pro- 
thonotary  of  Dauphin  county  so  to  enter  judgment  of  revi- 
val of  the  same  upon  the  record,  with  the  same  effect  in  all 
respects  as  if  a  scire  facias  post  annum  et  diem  et  quare  execu- 
tionem  non  to  revive  and  continue  the  lien  of  said  judgment, 
according  to  the  Acts  of  Assembly,  had  been  issued  and 
served  on  the  defendant,  and  judgment  had  been  entered 
thereon  in  open  court."  In  i8g6  the  judgment  was  again 
revived  l>y  an  agreement  containing  this  clause:  "With  all 
the  waivers  and  conditions  contained  in  the  original  judg- 
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ment"  But  the  last  revival  needs  no  attention;  for,  as  al- 
ready stated,  the  Wallace  judgment  was  entered  in  March, 
1893,  and  the  condition  of  the  record  at  that  time  must  de- 
termine the  relative  rights  of  these  two  judgments.  Both  the 
judgment  docket  and  the  appearance  docket,  in  August,  1896, 
contained  a  proper  reference  to  the  collection  clause;  but 
neither  docket,  in  its  note  of  the  revival  in  1891,  refers  to 
that  clause  at  all.  This  was  a  proper  omission,  because,  as 
will  be  seen  by  recurring  to  the  agreement,  that  paper  did 
not  make  the  collection  fee  a  part  of  the  revival.  The  agree- 
ment is  merely  to  revive  for  a  specified  sum,  with  interest  and 
costs,  and  the  prothonotary  is  authorized  "so  to  enter  judg- 
ment of  revival."  Therefore,  the  entries  upon  the  judgment 
docket  and  upon  the  appearance  docket  were  in  strict  con- 
formity with  the  authority  given  by  the  agreement  to  revive, 
and  the  record  conclusively  disclosed,  as  to  subsequent  lien 
creditors,  that  the  parties  had  chosen  to  drop  from  the  re- 
vival an  incident  that  was  a  part  of  the  original  judgment. 
This  they  had  a  right  to  do,  and  having  done  it  they  are 
bound  by  their  own  act. 

The  third  judgment  presents  a  different  state  of  facts.  As 
originally  entered  in  1886  it  contained  a  collection  clause.  In 
1891  it  w^as  revived  by  the  following  agreement:  *Tt  is 
hereby  agreed  that  the  prothonotary  of  said  court  enter  an 
amicable  scire  facias  upon  the  above  judgment,  with  the 
same  effect  as  if  a  scire  facias  to  revive  the  same  had  been  reg- 
ularly issued,  served  personally  on  the  defendant  by  the 
sheriff  of  said  county  and  duly  so  returned,  and  that 
a  judgment  be  entered  thereon  in  favor  of  the  plain- 
tiff and  against  the  defendant,  with  all  the  waivers  and  con- 
ditions contained  in  the  original  judgment,  for  the  sum  of 
$1,416,  being  the  amount  of  debt  and  interest  due  on  the 
original  judgment  on  Oct.  18,  1891."  In  1896  the  judgment 
was  again  revived  by  an  agreement  containing  a  collection 
clause;  but,  as  already  stated,  in  a  contest  with  the  Wallace 
judgment  entered  in  1893,  ^^^  revival  of  1896  must  be  disre- 
garded. Recurring,  therefore,  to  the  revival  of  1891,  it  is 
further  to  be  observed  that  neither  the  appearance  docket  nor 
the  judgment  docket  contains  any  reference  to  a  collection 
fee.  Both  dockets  in  1896,  however,  refer  to  it  properly. 
Accordingly  the  question  is:  Does  the  agreement  of  1891 — 
that  a  judgment  of  revival  be  entered  "with  all  the  waivers  and 
conditions  contained  in  the  original  judgment" — carry  into 
the  revival  the  collection  clause  of  the  original?   The  auditor 
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answered  in  the  negative,  but  put  his  decision  mainly  upon 
the  ground  that  the  judgment  docket  contained  no  reference 
to  this  clause,  and  that  a  subsequent  lien  creditor  is  not  bound 
to  look  beyond  the  judgment  docket.  We  do  not  pronounce 
this  reason  unsound.  Numerous  decisions  support  the  gen- 
eral doctrine  stated  by  the  auditor;  but  there  are  other  cases, 
of  which  Biddle  v.  Tomlinson,  115  Pa.  299;  Saunders  v. 
Gould,  134  Pa.  461,  and  Meigs  v.  Bunting,  141  Pa.  233,  may 
be  cited  as  examples  that  impose  upon  persons  interested  in 
examining  the  record  the  duty  of  going  beyond  the  judg- 
ment docket,  and  even  beyond  the  appearance  docket,  and 
of  examining  the  papers  upon  the  file.  In  view  of  these  cases, 
we  will  follow  the  exceptant  and  assume  that  such  duty  rested 
upon  the  owner  of  the  Wallace  judgment  in  1893.  What, 
then,  would  he  have  found  upon  examination?  Neither  upon 
the  judgment  docket  nor  the  appearance  docket  would  he 
have  discovered  any  reference  to  the  collection  clause.  If 
he  had  gone  farther  and  examined  the  agreement  of  revival — 
and  certainly  no  more  than  this  could  be  required — he  would 
have  discovered  there  a  provision  that  a  judgment  should  be 
entered  with  certain  waivers  and  conditions;  but  he  would 
also  have  discovered  that  this  provision,  even  if  it  were  in- 
tended to  embrace  the  collection  fee  of  the  original  judgment, 
was  not  carried  out;  for  the  judgment  of  revival,  as  entered 
and  noted  upon  the  appearance  docket  and  upon  the  judg- 
ment docket,  does  not  contain  this  clause.  As  it  is  the  duty 
of  a  plaintiff  to  see  that  his  judgment  is  properly  entered 
(Ridgway's  Ap.,  15  Pa.  177;  Coyne  v.  Souther,  61  Pa.  455; 
Kistler  v.  Mosser,  140  Pa.  367),  the  owner  of  the  Wallace 
judgment  might  safely  conclude  that,  for  some  reason  satis- 
factory to  the  parties,  they  had  decided  to  drop  this  clause 
from  the  revival.  The  record,  therefore,  being  in  this  condi- 
tion when  his  own  judgment  was  entered,  cannot  now  be 
changed  to  his  prejudice. 

The  auditor  was  right  in  refusing  to  allow  the  collection  fee 
claimed  to  the  injury  of  the  Wallace  judgment.  The  excep- 
tions are  dismissed,  the  report  is  confirmed  and  distribution 
is  decreed  in  accordance  therewith. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 
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MoQoaide  v.  FennsylYania  Bailroad  Co.,  Lessee. 

Equity — Covenant — Railroad. 

A  covenant  in  a  deed  provided  in  case  the  railroad  company,  g^rantee, 
tails  to  keep  its  covenants,  '*The  said  railroad  company  shall  pay  to  the 
party  of  the  first  part  such  reasonable  damages  as  a  jury  of  three  disin- 
terested persons  shall  determine  for  the  value  of  the  land  and  other  dam- 
ages." 

Held,  on  a  bill  in  equity  filed,  grounded  on  refusal  of  grantee  to  join 
in  appointment  of  viewers,  to  compel  appointment  of  viewers. 

1st.  That  a  court  of  equity  will  not  assume  jurisdiction  to  grant  the 
relief  prayed  for. 

2d.  That  the  offer  of  the  plaintiff  to  join  in  appointment  of  three  viewers 
and  refusal  of  defendant  to  join,  if  that  tribunal  was  exclusive,  gave  a  com- 
mon-law court  jurisdiction  to  enforce  the  proper  remedy. 

3d.  The  stipulation  in  the  deed  to  refer  to  three  men  never  ousted  the 
jurisdiction  of  the  common  pleas,  because  not  naming  the  three  persons 
to  compose  the  tribunal,  it  was  revocable  by  either  party. 

C.  P.  Westmoreland  Co.    In  equity.    No.  294. 

Atkinson  &  Peoples,  for  complainant. 
Gaither  &  Woods,  for  respondent. 

McCoNNELL,  J.,  Oct.  24,  1896. — It  IS  an  elementary  prin- 
ciple of  equity  that  when  full  and  adequate  relief  can  be  ob- 
tained in  a  suit  at  law,  a  suit  in  equity  cannot  be  maintained. 
This  is  true  in  a  very  absolute  sense  in  this  state  where  the 
subjects  of  equitable  jurisdiction  are  designated  by  statute. 
The  demurrer  in  this  case  alleges  that  the  bill  does  not  state 
a  case  that  is  cognizable  in  a  court  of  equity.  In  brief,  the 
bill  alleges  that  complainant  executed  and  delivered  to  the 
Turtle  Creek  Valley  Railroad  Company  a  deed  for  a  strip 
of  land  across  his  farm,  which  deed  contained  certain  stipu- 
lations and  covenants  to  be  observed  and  kept  by  the  de- 
fendant company.  "That  the  said  Turtle  Creek  Valley  Rail- 
road Company  attempted  to  build  and  construct  a  railroad 
upon  the  premises  described  in  said  deed,  and  entered  thereon 
with  laborers,  horses,  wagons,  machinery,  implements  and 
all  the  various  tools  and  equipments  used  and  employed  in 
the  building  and  constructing  of  railroads.  .  .  .  That  the 
said  Turtle  Creek  Valley  Railroad  Company  after  entering 
upon  said  premises  as  hereinbefore  set  out,  devastating  and 
destroying  said  premises  by  their  operation  thereon  and 
therein  and  thereby  greatly  damaging  and  injuring  complain- 
ant's entire  farm,  failed  to  carry  out  the  covenants,  stipula- 
tions, terms,  conditions  and  requirements  of  said  deed  as 
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hereinafter  more  fully  set  out."  Then  follows  a  more  minute 
specification  of  the  alleged  violation  of  the  agreement  by  the 
defendant,  and  the  nature  of  the  damage  which  complainant 
thereby  suffered.  The  object  of  the  bill — as  it  appears  from 
its  terms  and  the  prayer  for  relief — is  to  secure  an  assessment 
of  those  damages.  That,  of  course,  is  an  affirmative  declara- 
tion from  the  complainant  that  his  injuries  may  be  adequately 
compensated  by  damages.  "Where  the  primary  right  of  the 
plaintiff  is  purely  legal,  arising  either  from  the  non-perform- 
ance of  a  contract  or  from  a  tort,  and  the  money  is  sought 
to  be  recovered  as  a  debt  or  as  damages  and  the  right  of 
action  is  not  dependent  upon  or  connected  with  any  equitable 
feature  or  incident,  such  as  fraud,  mistake,  accident,  trust 
accounting  or  contribution  and  the  like,  full  and  certain 
remedies  are  afforded  by  actions  at  law,  and  equity  has  no 
jurisdiction;  these  are  cases  especially  within  the  sole  cogni- 
zance of  the  law:"  i  Pomeroy's  Equity,  Section  178.  The 
primary  right  of  the  plaintiff,  as  set  up  in  the  bill  in  this  case, 
is  purely  legal  and  not  dependent  upon  or  incidental  to  any 
right  of  which  the  statute  gives  a  court  of  equity  cognizance. 
This  would  seem  to  require  the  plaintiff  to  seek  his 
remedy  in  the  ordinary  common-law  forum.  In  fact, 
it  is  not  stated  in  the  bill  that  he  has  no  remedy  at 
law  or  that  it  is  inadequate.  But  it  is  urged  that  the 
plaintiff  is  shut  out  of  the  common-law  court  because, 
in  the  aforesaid  deed,  it  is  provided  in  the  case  of  the 
railroad  company's  failure  to  keep  its  covenants,  that  "the  said 
railroad  company  shall  pay  to  the  party  of  the  first  part  such 
reasonable  damages  as  a  jury  of  three  disinterested  persons 
shall  determine  for  the  value  of  the  land  and  other  damages 
incurred."  It  is  alleged  in  the  bill  "that  they  (the  railroad 
company)  have  neglected  and  refused  and  still  do  neglect  and 
refuse,  after  repeated  solicitation  upon  the  part  of  your  ora- 
tor, to  appoint  or  have  appointed  a  jury  of  three  disinterested 
persons  to  determine  the  value  of  the  land  taken  and  the 
other  damages  incurred  in  the  case,  as  in  and  by  said  grant 
is  specially  provided  for."  "Wherefore  he  prays  that  your 
honorable  court  will  appoint  three  competent  and  disinter- 
ested persons  to  hear  and  determine  all  questions  of  damages 
arising  out  of  said  grant  and  by  reason  of  the  construction 
of  said  railroad  over  and  upon  the  premises  of  your  complain- 
ants, etc." 

The  covenant  in  the  deed,  it  is  contended,  compels  com- 
plainant to  seek  redress  in  the  tribunal  therein  provided  for 
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and  the  refusal  of  the  respondent  to  join  in  selecting  this  jury 
of  three  men  eflfectually  closes  the  door  of  that  court  unless 
relieved  by  a  court  of  equity  in  a  proceeding  such  as  this.  Let 
us  assume  that  the  stipulation  in  the  deed  does  establish  a  tri- 
bunal for  ascertaining  these  damages,  does  it  therefore  follow 
that  because  respondent  declines  to  submit  the  questions  in 
dispute  to  its  arbitrament  that  complainant  must  go  into  a 
court  of  equity?  In  the  case  of  Monongahela  Navigation 
Company  v.  Fenlon,  4  W.  &  S.  211,  it  had  been  agreed  re- 
spectively  that  matters  of  dispute  should  be  submitted  to  the 
engineer.  The  court  say:  "It  will  not  be  pretended  the 
contractor  can  be  permitted  to  appeal  to  a  court  and  jury 
without  a  previous  arbitrament  of  the  engineer,  or  an  offer  by 
one  and  a  refusal  by  the  other  to  refer  the  dispute  to  his  de- 
cision." In  Hartupee  v.  City  of  Pittsburgh,  97  Pa.  107,  it  was 
held  that  "where  a  contract  provides  that  any  dispute  touch- 
ing the  quantity,  quality  or  value  of  work  should  be  referred 
to  an  arbiter,  whose  decision  should  be  final,  the  contractor 
cannot  maintain  an  action  for  the  price,  unless  he  shows  that 
the  dispute  had  been  so  referred  or  that  he  had  offered  so  to  do,'* 
Therefore  if  the  prospective  submission  of  this  dispute  to  the 
jury  of  three  men,  prima  facie,  confined  the  parties  to  that 
tribunal  for  redress,  yet  the  offer  by  the  complainant  and  the 
refusal  by  the  respondent  to  comply  with  that  method  again 
opens  up — ^not  a  court  of  equity — ^but  the  common-law  court 
that  originally  had  cognizance  of  it.  If  the  averments  of  the 
bill  be  true  the  common  pleas  had  jurisdiction  of  this  case, 
notwithstanding  the  prospective  submission  contained  in  the 
deed. 

But  it  is  very  plain  also  that  the  stipulation  in  the  deed 
never  ousted  the  jurisdiction  of  the  common-law  court  at 
all.  In  the  case  of  Commercial  Union  Assurance  Company 
of  London  v.  Hocking,  115  Pa.  407,  it  was  decided  that 
"where  an  agreement  to  arbitrate  does  not  provide  for  sub- 
mitting matters  in  dispute  to  any  particular  person  or  tri- 
bunal named  but  to  one  or  more  persons  to  be  eventually 
chosen  by  the  parties,  it  is  revocable  by  either  party,  and  such 
a  provision  is  not  adequate  to  oust  jurisdiction  of  the  courts 
having  cognizance  of  the  subject-matter  of  dispute."  See 
also  Snodgrass  v.  Gavit,  28  Pa.  221 ;  Hostetter  v.  City,  107  Pa. 
432  and  433;  2  A.  &  E.  Encyclopedia  of  Law,  576,  note 
(second  edition).  Therefore  the  complainant  has  not  pre- 
cluded himself  from  remedy  in  a  court  of  law  by  reason  of 
the  stipulation  in  the  deed.    The  case  set  up  in  the  bill  being 
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one  within  the  sole  cognizance  of  a  court  of  law  and  that 
court  being  open  to  the  complainant,  it  follows  that  the  de- 
murrer in  this  case  must  be  sustained. 

And  now  Oct.  24,  1896,  it  is  ordered  that  on  the  demur- 
rer filed,  judgment  be  entered  in  favor  of  the  respondent  and 
against  complainant,  without  prejudice  to  the  right  of  the 
latter  to  proceed  in  an  action  at  law. 

From  Albert  H.  Bell,  Esq.,  Greensburg,  Pa. 


Badoliffb  v.  Shannon  et  al.,  Defendants,  and  Qroff,  Oamishee. 
Equitable  assignment — Rents. 

A  mere  order  by  an  owner  of  houses  to  his  agent  to  pay  rents  after 
a  date  named  to  another  person,  without  stating  the  purpose  of  the  pay- 
ment, is  not  an  equitable  assignment 

Attachment-execution.  C.  P.  No.  2,  Allegheny  Co.  April 
T.,  1897,  No.  431- 

Galen  C.  Hartman,  for  plaintiff,  cited  as  to  assignment:  in 
Com.  ex  rel.  v.  Insur.  Co.,  162  Pa.  586;  Beans  v.  Bullitt,  57 
Pa.  231;  28  Mo.  141;  Rorick  v.  Gandell,  i  De  G.,  M.  & 
G.  763;  12  P.  S.  164. 

L.  M.  Flummery  for  Pittsburg  Bank  for  Savings. 

White,  P.  J.,  Nov.  2,  1897. — ^The  garnishee,  N.  H.  Groff, 
admits  he  owes  Mrs.  M.  W.  Shannon  $36  rent  for  the  months 
of  March  and  April,  1897.  The  Pittsburg  Bank  for  Savings 
claims  the  money  by  virtue  of  an  order  by  Mrs.  Shannon  to 
F.  O.  Van  Gorder,  in  these  words:  "F.  O.  Van  Gorder,  Dear 
Sir.  After  Sept.  i,  1896,  please  pay  to  the  Pittsburg  Bank  for 
Savings  the  rent  for  my  houses,  Meadow  and  Lowell  streets, 
Twenty-first  ward,  Pittsburg,  Pa.,"  signed,  Margaret  W. 
Shannon.  It  is  claimed  this  is  an  assignment  to  the  Savings 
Bank  of  all  rents  falling  due  on  the  houses  after  Sept.  i,  i89i5. 

I  cannot  sustain  this  contention  for  these  reasons:  ist. 
It  IS  too  indefinite  and  uncertain,  not  specifying  for  what 
purpose  or  on  what  account  to  be  paid,  or  how  long  to  con- 
tinue. 

2d.  It  is  simply  an  order  to  Van  Gorder,  which  might  be 
revoked  at  any  time. 

3d.  It  embraces  only  what  moneys  he  might  receive  on 
her  rents.    It  does  not  cover  moneys  due  from  Gray,  and  no 
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notice  was  given  to  Gray  until  he  was  served  with  the  attach- 
ment of  plaintiffs. 

The  claim  of  the  Pittsburg  Bank  for  Savings  is  disallowed, 
and  the  money  directed  to  be  paid  to  the  attaching  creditor. 

Note.— The  Pittsburg  Bank  for  Savings  was  granted  leave  to  intervene 
for  the  purpose  of  showing  the  fund  attached  belonged  to  it. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa. 


Stotesbury's  Collateral  Inheritanoe  Tax. 
CoUateralinheritance  tax--Refunding  of^Act  of  June  12  ^  1878 ^ 
P.  L.  206. 

Under  the  Act  of  June  12,  1878,  P.  L.  206,  the  state  treasurer  is  author- 
ized to  refund  collateral  inheritance  taxes  on  satisfactory  proof  rendered 
to  him  by  the  register  of  wills  of  erroneous  payment,  provided  that  appli- 
cation therefor  be  made  within  two  years  from  the  time  the  taxes  were 
paid. 

Request  of  state  treasurer  for  advice. 

Reeder,  Deputy  Attorney-General,  Sept.  21, 1897. — I  have 
before  me  a  letter  written  by  William  H.  Hall,  register  of 
Delaware  county,  to  Hon.  Amos  H.  Mylin,  which  has  been 
referred  to  this  department  for  an  opinion  relative  to  the  re- 
payment of  collateral  inheritance  tax  paid  by  the  estate  J. 
Lewis  Crozer,  of  Delaware  county.  In  his  letter  Mr.  Hall 
states  the  facts  to  be  that  the  decedent  devised  specifically  to 
W.  A.  Stotesbury  a  farm  situated  in  Kansas  at  a  valuation  of 
$30,000.  Upon  this  valuation  a  collateral  inheritance  tax  was 
paid  by  the  executors  of  said  defendant,  which  moneys  were 
turned  into  the  state  treasury.  Mr.  Hall  now  requests  that 
this  money  be  returned  and  refunded  to  the  executors  of  said 
estate,  and  the  question  submitted  is  whether  such  request 
can  be  complied  with. 

As  I  understand,  this  collateral  inheritance  tax  was  paid 
in  pursuance  of  the  provisions  of  the  Act  of  May  6,  1897. 
The  Supreme  Court,  in  an  opinion  by  Chief  Justice  Paxson  in 
Bittinger's  Est.,  129  Pa.  338,  ruled  that  the  collateral  inherit- 
ance tax  imposed  by  the  Act  of  Assembly  aforesaid  is  a  tax 
upon  the  property  devise,  and  that  said  Act,  in  so  far  as  it 
imposes  such  tax  upon  realty  situated  in  other  states,  tran- 
scends legislative  power  and  cannot  be  enforced.  If,  therefore, 
the  real  estate  situated  in  Kansas  was  specifically  devised  as 
real  estate,  the  devisee  thereof  would  not,  under  the  decision 
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above  named,  be  liable  to  pay  any  collateral  inheritance  tax 
thereon,  and  the  same  having  been  paid,  it  was  paid  erro- 
neously and  ought  in  justice  to  be  returned,  if  the  same  can 
legally  be  done. 

Under  the  Act  of  June  12,  1878,  P.  L.  206,  the  state  treas- 
urer is  authorized  to  refund  collateral  inheritance  taxes  paid 
on  satisfactory  proof  rendered  to  him  by  the  register  of  wills 
of  such  erroneous  payment.  If,  therefore,  Mr.  Hall  shall 
render  to  you  satisfactory  proof,  by  certified  records  or 
otherwise,  that  this  tax  was  paid  on  land  which  was  located 
in  another  state,  and  which  passed  to  the  devisee  as  a  specific 
devise  and  as  land,  you  would  be  warranted  in  refunding  the 
amount  paid  into  the  treasury  by  Mr.  Hall  as  register  of  Del- 
aware county.  I  would  add,  however,  that  the  application  for 
such  repayment  must  be  made  within  two  years  from  the 
time  the  taxes  were  paid. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,Pa. 


Appeal  of  Harrison  Township. 

Townships — Township  supervisors — Employment  of  supervisor's 
teams — Act  of  March  ji,  i860,  Section  66 — Publis  policy — Con- 
tracts by  municipal  officers. 

It  is  contrary  to  public  policy  for  a  township  supervisor  to  be  allowed 
compensation  for  services  rendered  by  his  own  teams  in  repairing  the 
township  roads.    He  cannot  be  employer  and  employ^  at  the  same  time. 

The  66th  section  of  the  Act  of  March  31,  i860,  applies  to  township  super- 
visors, and  prohibits  them  from  employing  their  teams  in  repairing  the 
township  roads.  The  manifest  meaning  of  the  section  is  that  the  officer 
of  a  municipality,  including  a  township,  shall  not  make  any  contract  for 
the  township  in  which  he  is  pecuniarily  interested. 

The  fact  that  the  township  got  the  benefit  of  the  work  of  the  supervisor's 
teams  does  not  matter.  The  township  is  not  a  party  to  the  contract,  and 
had  no  notice  of  it 

Appeal  of  taxpayers,  on  behalf  of  Harrison  township,  from 
the  report  of  the  township  auditors. 

Argued  Oct.  26,  1897.  C.  P.  No.  2,  Allegheny  Co.  July 
T.,  1897,  No.  124. 

On  March  25,  1897,  ^he  auditors  of  Harrison  township  set- 
tled the  accounts  of  James  Colgan,  supervisor  of  said  town- 
ship, allowing  him  credit,  among  other  things,  for  cash  "paid 
James  Colgan  for  team,  $926."  On  April  24,  a  petition  for 
appeal  was  filed  by  a  number  of  taxpayers,  on  behalf  of  the 
township,  objecting  to  the  said  item  of  $926,  for  the  reason 
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that  the  said  James  Colgan  was  the  supervisor  himself,  that 
said  team  was  used  unnecessarily,  that  the  price  charged 
therefor  was  more  than  its  services  were  worth  and  that  the 
employment  of  the  same  was  illegal.  Recognizance  for  costs 
was  filed  the  same  day,  and  the  supervisor  was  ordered  to 
file  an  answer  within  fifteen  days.  On  May  1 1  the  supervisor's 
answer  was  filed,  admitting  that  said  team  belonged  to  him, 
but  averring  that  it  was  "never  employed  in  work  for  said 
township  unless  it  was  absolutely  necessary  and  of  benefit 
and  advantage  to  said  township,"  that  the  price  charged  for 
said  team  was  the  usual  price  paid  for  work  upon  the  roads, 
and  that  he  was  advised  and  believed  the  same  was  not  illegal. 
On  July  lo,  1897,  a  rule  was  granted  upon  the  supervisor, 
to  show  cause  why,  under  the  admissions  of  his  answer,  his 
account  should  not  be  reformed  by  striking  therefrom  the 
said  item  of  $926.  The  court  afterwards  appointed  a  com- 
missioner to  take  testimony,  and  postponed  the  argument 
of  the  rule  until  after  the  filing  of  said  testimony.  September 
25  commissioner's  report  and  testimony  filed. 

George  E,  Alter ^  for  appellants,  cited:  Act  of  March  31, 
i860,  P.  L.  400,  Section  66;  Coxe's  Case,  11  Pa.  C.  C.  R.  639; 
Act  of  April  15,  1834,  P.  L.  537,  Section  3;  Sprague  v,  Bald- 
win, 18  Pa.  C.  C.  R.  568;  In  re  Hazle  Township,  6  Kulp,  491 ; 
Q)m.  V.  Commissioners  of  Philadelphia  County,  2  S.  &  R. 
193;  Wood  V,  Bor9ugh  of  Elliott,  43  Pittsburg  L.  J.  334; 
Jolly  V.  Railway  Company,  lb.  331;  Funk  v.  Washington 
Township,  13  Pa.  C.  C.  R.  389;  Dillon  on  Municipal  Corpora- 
tions, Section  444;Tiedeman  on  Municipal  Corporations,  Sec- 
tion 166;  Mecham  on  Agency, Section  462;  Michoud  z/.Girod. 
4  Howard,  503;  Waymire  v.  Powell,  105  Ind.  328;  Smith  v. 
Albany,  61  N.  Y.  444;  People  v.  Township  Board,  11  Mich. 
222;  Currie  v.  School  District,  35  Minn.  163;  Stropes  v.  Com- 
missioners of  Greene  County,  72  Ind.  42;  City  v.  Rosenthal, 
39  Am.  Rep.  127. 

/.  Erastus  McKelvy,  for  appellee,  cited:  Union  Township  v. 
Gibboney,  94  Pa.  536;  Commonwealth  v.  Hilibish,  12  Pa.  C. 
C.  R.  25;  Anderson's  Ap.,  9  Pa.  C.  C.  R.  567;  Funk  v,  Wash- 
ington Township,  13  Pa.  C.  C.  R.  385;  Fox  v.  Cash,  11  Pa. 
207. 

White,  P.  J.,  Nov.  2,  1897. — ^When  this  appeal  first  came 
before  the  court  on  the  answer  of  the  supervisor,  averring  that 
"said  team  was  never  employed  in  work  for  said  township 
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unless  it  was  absolutely  necessary  and  of  benefit  and  advantage 
to  said  township/'  we  suggested  we  would  give  the  supervisor 
an  opportunity  to  take  testimony  on  that  point.  A  great  deal 
of  testimony  has  been  taken,  but  very  little  of  it  bears  on  the 
question  of  absolute  necessity, 

I  doubt  not  in  a  case  of  absolute  necessity  a  supervisor  might 
use  his  own  team.  That  would  be  in  case  of  a  sudden  emer- 
gency when  a  team  was  ttecessary  and  it  was  impossible  to  pro- 
cure any  other  team.  But  even  in  such  a  case  he  might  have 
to  rely  upon  the  generous  forbearance  and  acquiescence  of 
the  taxpayers. 

The  evidence  in  this  case  does  not  show  any  absolute  ne- 
cessity. There  is  no  evidence  of  any  sudden  emergency.  He 
claims  for  231  1-2  days  for  a  team  in  the  year.  Some  days 
there  were  two  teams  and  sometimes  three,  making  in  all 
231  1-2  days  for  one  team.  His  testimony  does  not  show  any 
diligent  effort,  or  even  desire,  to  get  other  teams.  He  spoke 
to  several  farmers  to  send  their  teams  to  work  on  their  taxes. 
They  could  not  come  on  the  days  he  named.  It  does  not 
appear  that  there  was  any  special  need  at  that  time,  rtor  that 
he  tried  to  accommodate  them  on  days  when  they  could 
come.  On  the  contrary  it  appears  there  were  several  team- 
sters who  would  have  been  glad  to  send  teams  if  they  had 
had  an  opportunity.  He  acted  on  the  notion  that  he  had  an 
undoubted  right  to  employ  his  own  teams,  and  give  them  a 
preference  to  the  teams  of  taxpayers  and  other  teamsters. 

The  evidence  also  shows  that  sometimes  his  team  was  em- 
ployed to  haul  men  to  work  on  the  roads,  and  return  in  the 
evening,  and  a  charge  for  a  full  day;  sometimes  a  charge  for  a 
full  day  when  used  only  a  part  of  a  day;  that  nearly  one-half 
his  claim  was  for  hauling  cinders  in  winter  time,  which  were 
not  needed  at  that  time,  but  piled  up  on  the  side  of  the  road, 
to  be  used  in  the  spring  or  later.  The  evidence  clearly  es- 
tablishes the  fact  that  he  thought  he  had  a  good  job  and 
would  make  it  pay. 

There  was  evidence  that  some  former  supervisors  had  used 
their  own  teams,  and  that  it  would  sometimes  be  quite  con- 
venient and  advantageous  to  do  so.  That  may  be  true.  But 
if  such  employment  is  illegal,  custom  or  convenience  cannot 
make  it  lawful. 

The  supervisor  is  the  legal  representative  of  the  township 
in  repairing  and  keeping  the  public  roads.  He  has  entire 
charge  and  supervision  of  them.  He  can  require  the  tax- 
payers to  work  out  their  road  tax  (when  there  is  no  local  law 
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on  the  subject)  or  pay  to  him  the  amount  in  cash.  Of  course 
he  must  give  to  the  taxpayer  a  reasonable  opportunity  to 
work  out  his  tax  if  he  desires  it.  He  collects  the  taxes  and 
expends  the  money.  He  buys  materials  if  necessary  and  em- 
ploys and  pays  laborers.  He  cannot  be  buyer  and  seller  at  the 
same  time.  He  cannot  be  employer  and  employe  at  the  same 
time.  He  occupies  a  fiduciary  relation  to  the  township.  He 
may  make  such  contracts  for  the  township  as  may  be  nec- 
essary in  the  performance  of  his  official  duties.  But  he  cannot 
contract  with  himself.  A  sense  of  propriety,  of  fair  and  hon- 
est dealing,  and  of  the  manifest  danger  of  abuse,  forbid  it, 
and  the  law  declares  it  against  public  policy. 

But  in  addition  to  this  view  of  the  case,  based  on  public 
policy,  the  case  comes  within  the  66th  section  of  the  Act  of 
March  31,  i860.  That  section  says:  "Nor  shall  any  mem- 
ber of  any  corporation  or  public  institution,  or  any  officer  or 
agent  thereof,  be  in  anywise  interested  in  any  contract  for  the 
sale  or  furnishing  of  any  supplies  or  materials,  to  be  furnished 
to,  or  for  the  use  of  any  corporation,  municipality  or  public 
institution  of  which  he  shall  be  a  member  or  officer,  or  for 
which  he  shall  be  an  agent,  nor  directly  nor  indirectly  inter- 
ested therein." 

This  language  is  very  plain,  positive  and  comprehensive. 
If  a  private  member  cannot  be  even  indirectly  interested  in 
such  a  contract,  much  more  the  officer  who  makes  the  con- 
tract. It  embraces  corporations,  public  institutions  and  mu- 
nicipalities. A  municipality  may  not  have  "members"  in  the 
same  sense  as  corporations  and  public  institutions,  but  it  can 
have  "officers"  and  "agents."  There  can  be  no  doubt  that 
a  township  is  a  "municipality"  in  the  sense  of  this  law.  It 
is  so  recognized  in  the  Constitution  and  many  Acts  of  the 
Assembly:  Constitution,  Article  IX,  Section  8;  Act  of  April 
15,  1834;  Act  of  April  18,  1835;  Hempfield  Township  v. 
Moore,  68  Pa.  404;  Sprague  v,  Baldwin,  18  Pa.  C.  C.  R.  568. 

This  precise  question  has  been  passed  upon  and  decided 
against  the  supervisor  by  the  common  pleas  of  several  coun- 
ties: In  re  Hazle  Township,  6  Kulp,  491;  13  Pa.  C.  C.  R.  389. 

The  fact  that  the  township  may  have  got  the  benefit  of  the 
supervisor's  work  and  teams  does  not  matter.  The  township 
was  not  a  party  to  his  contract  and  had  no  notice  of  it.  It  is 
quite  different  from  a  contract  between  two  independent  par- 
ties where  one  has  reaped  the  benefit  of  the  contract  and  then 
seeks  to  repudiate  it. 
The  language  of  the  section  of  the  Act,  "for  the  sale  or 
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furnishing  of  any  supplies  or  materials,"  covers  the  hauling 
of  stone  and  cinders.  These  were  **materials"  for  repairing 
the  roads,  and  were  "furnished''  by  the  supervisor.  But  apart 
from  that,  the  manifest  meaning  of  the  section  is,  that  the 
officer  of  a  municipality,  including  a  township,  shall  not  make 
any  contract  for  the  township  in  which  he  is  pecuniarily  in- 
terested. 

This  appeal  from  the  report  and  allowance  of  the  township 
auditors,  allowing  James  Colgan,  the  supervisor,  $926  for 
the  use  of  his  teams  on  the  roads  is  sustained,  and  the  said 
claim  is  disallowed. 

From  William  Yost,  Esq.,  Pittsburg,  Pa. 


MoKeesport's  Board  of  Health. 

Municipal  law — Sanitary  management — Board  of  health — Com^ 
mitiee  of  council — Act  of  May  2j,  i88g,  P.  L.  277. 

A  city  of  the  third  class,  under  Article  XI,  Section  i,  of  the  Act  of  May 
23,  1889,  P.  L.  277,  can  use  its  discretion  whether  to  accomplish  the  gen- 
eral health  through  a  board  of  health  or  by  a  committee  of  council;  and 
accordingly  can  abolish  a  board  of  health  and  substitute  therefor  a  com- 
mittee of  council. 

Request  of  the  secretary  of  the  state  board  of  health  for 
advice. 

Reeder,  Deputy  Attorney-General,  Sept.  23, 1897. — I  have 
before  me  your  communication  of  September  17,  addressed  to 
the  attorney-general,  in  which  you  state  that  an  ordinance  has 
been  offered  in  the  council  of  the  city  of  McKeesport  to 
abolish  the  board  of  health  and  substitute  therefor  a  com- 
mittee of  council.  You  request  an  official  opinion  whether  or 
not  such  action  would  be  legal. 

McKeesport,  as  you  say,  is  a  city  of  the  third  class,  and, 
therefore,  is  governed  by  the  Act  of  Assembly  of  May  23, 
1889,  P.  L.  277.  Among  the  corporate  powers  granted  to 
cities  of  the  third  class  are  the  following: 

"XXXVI.  To  make  regulations  to  secure  the  general 
health  of  the  inhabitants  and  to  remove  and  prevent  nui- 
sances. 

"XXXVII.  To  make  all  necessary  orders  and  regulations 
to  prevent  the  introduction  of  contagious  or  pestilential  dis- 
eases into  the  city,  to  enact  quarantine  laws  for  that  purpose, 
and  to  enforce  the  same  within  five  miles  of  the  city  limits." 

The  foregoing  powers  vested  in  cities  of  the  third  class 
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clearly  give  such  cities  the  right  to  enact  ordinances  to  carry 
out  the  provisions  and  purposes  of  their  charter,  especially 
with  reference  to  the  general  health  of  the  inhabitants. 

The  Act  of  Assembly  does  not-  provide  that  this  shall  be 
accomplished  by  or  through  a  board  of  health,  but  may  be 
accomplished  by  or  through  a  committee  of  the  city  council 
for  that  purpose.  Article  XI,  Section  i,  provides  that  **the 
councils  of  any  city  of  the  third  class  may  by  ordinance  create 
a  board  of  health  as  herein  provided,  with  the  powers  and 
duties  herein  enumerated."  The  language  of  this  section 
clearly  contemplates  that  the  city  can  use  its  discretion 
whether  to  accomplish  the  above  purposes  through  a  board  of 
health  or  by  a  committee  of  council. 

In  answer  to  your  inquiry,  therefore,  you  are  advised  that 
the  proposed  action  of  the  council  of  the  city  of  McKeesport 
is  clearly  within  the  letter  and  spirit  of  the  law  and  is  en- 
tirely legal. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Ameisen,  Guardian,  v.  National  Slavonic  Association. 
Beneficial  association — Payment — Affidavit  of  defence. 

In  an  action  by  a  guardian  against  a  beneficial  society  an  affidavit  of  de- 
fence is  sufficient  to  prevent  judgment  which  avers  that  the  minors  to 
whom  the  money  from  the  association  was  due  had  gone  with  their  mother 
to  Hungary  and  had  never  returned,  and  that  the  amount  due  had  been 
sent  through  the  Austrian  consul  to  the  orphans'  court  of  Hungary,  which 
had  jurisdiction  of  the  minors  to  be  paid  to  them. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence.   C.  P.  No.  2,  Allegheny  Co.    Oct.  T.,  1897,  No.  386. 

John  F.  Miller y  for  plaintiff;  W,  A.  Blakeley,  for  defendant. 

White,  P.  J.,  Oct.  29,  1897. — ^John  Nadzan,  father  of  the 
two  minors,  died  in  1892.  It  is  claimed  that,  under  the  rules 
and  regulations  of  the  defendant  company,  of  which  the  said 
John  Nadzan  was  a  member,  his  children  were  entitled  to 
$250,  for  which  this  suit  is  brought. 

The  answer  sets  forth  that  there  were  three  children,  all  of 
whom  returned  to  Hungary,  after  the  death  of  their  father, 
and  have  remained  there  ever  since.  For  five  years  no  guar- 
dian was  appointed  for  them,  and  no  demand  made  by  any 
person  for  this  money;  that  when  the  mother  with  her  three 
children  started  to  go  back  to  the  old  country  $38  of  the 
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amount  was  paid  to  her  to  bear  their  expense  for  returning; 
that  before  the  guardian  in  this  case  was  appointed,  the  de- 
fendant company  having  learned  where  the  children  were 
residing  in  Hungary,  transmitted  through  the  consul  of  Aus- 
tria-Hungary the  balance  of  the  $250,  viz.,  $212,  to  the  or- 
phans* court  of  Hungary,  which  had  jurisdiction  of  the  said 
minors  and  their  estates,  to  be  paid  to  them,  under  the  laws 
of  that  country,  where  they  resided.  These  facts  are  not  con- 
troverted. Nor  is  it  alleged  that  there  are  any  debts  here,  or 
claims  on  the  fund,  \yhich  the  court  here  should  protect.  It 
would  be  manifestly  unjust  to  make  the  defendant  company 
pay  the  claim  twice.  The  fund  being  in  Hungary,  in  the 
care  of  the  orphans'  court  there  which  has  jurisdiction  of  the 
minors,  they  can  get  the  money  there  if  they  have  not  already 
gotten  it.  And  there  being  three  minors,  this  plaintiff  being 
guardian  for  only  two,  that  court  can  make  the  proper  dis- 
tribution.   Under  these  facts  the  rule  is  discharged. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa. 


Mount  Pleasant  School  District. 

Annexation — Report  of  viewers  nunc  pro  tunc. 

Where  an  Act  directing  that  viewers  shall  report  at  the  next  court  of 
quarter  sessions  the  next  court  is  the  next  regular  term  of  the  quarter 
sessions,  and  it  is  the  duty  of  the  viewers  to  report  prior  to  the  final  ris- 
ing of  the  court  at  such  term,  and  upon  a  failure  to  do  so  their  powers  end 
and  a  nunc  pro  tunc  order  cannot  be  made. 

Motion  to  file  report  nunc  pro  tunc.    Q.  S.  Adams  Co. 

D,  McConaughy,  for  motion. 

Wm.  and  Wm.  Arch.  McClean,  contra. 

BiDDLE,  P.  J.,  specially  presiding,  Oct.  22,  1897. — On  Jan. 
18,  1897,  2t  petition  was  presented  to  the  court  by  A.  W. 
Eichelberger  asking  that  certain  land  which  he  owned  in  the 
township  of  Mount  Pleasant  be  attached  for  school  purposes 
to  the  adjoining  township  of  Oxford  in  accordance  with  the 
Act  of  April  17, 1876,  P.  L.  38,  and  upon  the  same  day  viewers 
were  appointed.  By  the  provisions  of  said  Act  the  court  shall 
"proceed  by  views  and  reviews  in  the  manner  and  under  the 
restrictions  provided  under  the  Act  of  the  General  Assembly, 
approved  April  15,  1834,  with  its  supplements,  in  regard  to 
the  alterations  of  the  lines  of  any  two  or  more  adjoining  town- 
ships."    The  last-mentioned  Act  directs  that  the  viewers 
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"shall  report  to  the  next  court  of  quarter  sessions,  and  at  the 
term  after  that  at  which  the  report  shall  be  made  the  court 
shall  take  such  order  thereupon  as  to  them  shall  appear  just 
and  reasonable." 

The  next  regular  term  of  the  quarter  sessions  began  on 
April  26  and  lasted  for  one  week,  or  such  portion  thereof  as 
was  necessary  to  transact  its  business.  It  was  the  duty  of 
the  viewers  to  have  their  report  on  file  prior  to  the  final  ris- 
ing of  the  court  in  that  week  and  upon  a  failure  to  do  so  their 
powers  ended. 

It  appears  that  the  report  was  not  filed  until  May  17,  and 
that  it  has  never  been  confirmed  nisi,  hence  it  is  of  no  validity 
and  cannot  now  be  made  binding  upon  anybody.  This  prin- 
ciple is  so  well  settled  that  we  will  not  discuss  the  subject, 
but  will  merely  refer  to  Lower  Allen  Township  Road,  18 
Pa.  C.  C  R.  298;  5  Dist.  R.  764,  and  the  cases  therein  cited, 
in  support  of  our  conclusion. 

And  now  Oct.  22,  1897,  the  motion  for  permission  to  file 
the  report  of  viewers  nunc  pro  tunc  as  of  April  26,  1897,  is 
refused  and  said  report  is  set  aside  at  the  costs  of  petitioner. 
From  Wm.  Arch.  McClean,  Esq.,  Gettysburg,  Pa. 


Cheese  Iaw. 

Agriculture — Cheese  branding — Act  of  June  2j,  i8gy,  P.  L,  202. 

Pennsylvania  manufactured  cheese  should  be  branded  "Full  Cream," 
"Three-fourths  Cream,"  etc.,  as  the  case  may  be,  and  with  the  name  and 
address  of  the  manufacturer. 

Pennsylvania  manufactured  small  cheese  must  have  the  words  "Full 
Cream,"  "Three-fourths  Cream,"  etc.,  printed  in  large  letters;  the  name 
and  address  can  be  in  smaller  type,  which  is  clear  and  plain,  and  not  less 
than  one-half  inch  in  height. 

It  is  a  sufficient  compliance  with  the  Cheese  Act  of  1897  if  the  dealer 
brands  cheese  manufactured  out  of  the  state  in  the  same  manner  as  Penn- 
sylvania manufactured  cheese,  with  his  name  as  dealer,  address  and  place 
of  business  thereon. 

Request  of  secretary  of  the  board  of  agriculture  for  opinion. 

Reeder,  Deputy  Attorney-General,  Oct.  27,  1897. — ^The 
answer  to  your  request  for  an  interpretation  of  the  Act  of 
June  2^y  1897,  has  been  very  much  simplified  by  the  presence 
of  gentlemen  representing  the  trade.  From  them  it  was 
learned  that  at  least  three-fourths  of  the  cheese  consumed 
in  Pennsylvania  is  manufactured  out  of  the  state,  and  in 
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many  instances  it  is  impossible  to  ascertain  the  name  and 
address  of  the  manufacturer  thereof.  A  jobber  in  New  York 
city,  for  instance,  may  buy  cheese  from  any  other  state,  or 
even  from  foreign  lands,  and  it  will  be  impossible  for  him,  in 
all  cases,  to  know  where  and  by  whom  the  product  was  man- 
ufactured, and  it  would  be  out  of  the  question,  in  such  case, 
for  the  wholesale  or  retail  dealer  in  Pennsylvania  to  obtain 
that  information. 

It  is  contended,  however,  that  the  Act  of  June  23,  1897,  P. 
L.  202,  requires  the  dealer  to  brand  the  cheese  with  the 
words  "Full  Cream,"  **Three-fourths  Cream,'*  etc.,  according 
to  the  class  to  which  it  belongs,  and  also  with  the  name  and 
address  of  the  manufacturer.  This  last  requirement,  as  we 
have  seen,  is,  in  many  instances,  impossible  of  performance. 
The  law  does  not  require  the  performance  of  an  impossibility. 
The  whole  purport  of  the  Act  above  named  is  doubtless  to 
prevent  the  sale  of  any  cheese  not  the  legitimate  product  of 
pure  unadulterated  milk  or  cream,  and  at  the  same  time  pro- 
vide the  means  of  identifying  the  person  who  may  be  re- 
sponsible for  a  violation  of  the  Act.  Suppose  it  were  possible 
to  label  every  cheese  manufactured  out  of  the  state  with  the 
name  and  address  of  the  manufacturer,  how  could  that  aid 
in  protecting  the  consumer?  The  manufacturer  is  beyond 
the  jurisdiction  of  the  authorities  of  this  state,  and  no  punish- 
ment can  be  inflicted  on  him  in  case  of  the  violation  of  the 
provisions  of  the  Act  of  Assembly.  It  would  seem  to  be 
more  consonant  with  the  purpose  of  the  Act  to  allow  the 
dealer  in  such  case  to  mark  with  his  name  and  address  as 
dealer  all  such  cheese,  as  thereby  he  would  himself  indicate 
his  personal  responsibility  in  case  of  a  violation  of  the  law. 

The  Act  also  provides  that  the  brands  on  the  cheese  shall 
be  in  "bold-faced  capital  letters  not  less  than  one  inch  in 
height."  The  gentlemen  who  appeared  before  us  showed 
very  clearly  that  in  some  cases  it  would  simply  be  impossible 
to  comply  with  this  provision  of  the  law,  inasmuch  as  many 
cheeses  are  too  small  to  allow  the  amount  of  printing  in  the 
type  as  required  by  the  Act.  In  such  cases  the  obvious  thing 
to  do  would  be  to  come  as  near  as  possible  to  the  require- 
ments of  the  law. 

With  these  observations  I  therefore  advise  you  as  follows: 

I.  That  in  case  of  cheese  manufactured  in  Pennsylvania 
you  should  require  the  same  to  be  branded  "Full  Cream," 
"Three-fourths  Cream,"  etc.,  as  the  case  may  be,  and  with 
the  name  and  address  of  the  manufacturer  thereof. 
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2.  That  in  cases  of  small  cheeses  you  should  require  the 
words  "Full  Cream,"  'Three-fourths  Cream,"  etc.,  to  be 
printed  in  large  letters  and  allow  the  name  and  address  in 
smaller  type,  which,  however,  should  be  clear  and  plain,  and 
which  ought  not  to  be  less  than  one-half  inch  in  height  in 
any  instance. 

3.  In  case  of  cheese  manufactured  out  of  the  state  it  would 
be  a  sufficient  compliance  with  the  Act  of  Assembly  above 
named  if  the  dealer  would  brand  the  same  in  the  manner  in- 
dicated, with  his  name  as  dealer  thereon,  and  with  his  address 
or  place  of  business  also  thereon.  I  am  fully  convinced  that 
in  this  way  complete  effect  would  be  given  to  the  Act,  and 
the  interests  of  the  consumers  as  well  as  the  commonwealth 
would  be  best  protected. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Biverton  Borough. 

Boroughs — Incorporation — Railroads — Boundaries. 

Lands  upon  which  railroad  tracks  are  laid  will  not  be  included  within 
a  proposed  borough  where  no  good  reason  is  shown  therefor. 

A  petition  for  the  incorporation  of  a  borough  will  be  refused  if  the  peti- 
tion does  not  contain  "a  particular  description  of  the  boundaries." 

Exceptions  filed  by  the  Northern  Central  Railway  Com- 
pany to  petition  for  the  incorporation  of  the  borough  of 
Riverton.    Q.  S.  Cumberland  Co.    Nov.  T.,  1897. 

F.  E.  Beltzhoover  and  W.  F,  Sadler,  for  petitioners. 

£.  B.  Watts,  Horace  Kcesey  and  John  Hays,  for  exceptions. 

BiDDLE,  P.  J.,  Oct.  20,  1897. — It  is  conceded  by  all  con- 
cerned that  the  village  of  Riverton  should  be  erected  into  a 
borough,  and  therefore  the  depositions  which  have  been  sub- 
mitted to  establish  that  fact  need  not  be  discussed.  The  only 
matter  in  controversy  is  whether  or  not  about  one  hundred 
yards  of  the  road-bed  of  the  Northern  Central  Railway  shall 
be  included  within  the  corporate  limits.  Upon  this  road-bed 
are  located  two  main  tracks,  over  which  upwards  of  forty 
trains  pass  each  day,  likewise  a  siding  which  is  used  a  good 
deal  for  shifting  in  connection  with  the  other  tracks.  After  a 
thorough  examination  of  the  testimony  we  are  unable  to  find 
that  there  is  any  substantial  reason  for  embracing  the  above- 
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mentioned  parcel  of  land  within  the  territory  of  the  new  bor- 
ough, and  consequently  we  would  not  be  justified  in  doing  so 
in  disregard  of  the  exceptions  which  the  railway  company  has 
filed.  The  precise  question  now  arising  was  presented  and 
disposed  of  adversely  to  the  petitioners  in  an  opinion  and  de- 
cree filed  by  this  court  on  Nov.  5,  1896,  wherein  a  previous 
petition  by  the  citizens  of  Riverton  for  the  incorporation  of  a 
borough  which  should  embrace  the  railway  company's  tracks 
was  refused:  18  Pa.  C.  C.  R.  539.  A  reference  to  said  opinion 
will  show  that  the  decision  of  the  Supreme  Court  in  Du  [uesne 
Borough,  147  Pa.  58,  concerning  the  inclusion  of  the  lands 
of  two  manufacturing  companies,  has  no  application  to  the 
present  case,  for  the  rights  of  the  general  public  which  are 
here  paramount  were  there  not  involved  at  all,  and  other 
material  points  of  difference  exist  between  the  facts  of  the  two 
cases.  A  second  reason  why  the  decree  asked  for  cannot 
be  made  appears  in  the  eleventh  exception,  which  is  as  fol- 
lows: 'The  boundaries  of  the  proposed  borough  are  not 
fully  given  as  required  by  the  Act  of  Assembly,  either  in  the 
advertisement  or  in  the  application  for  incorporation."  This 
objection  is  well  founded.  We  call  attention  for  the  future 
benefit  of  the  petitioners  to  the  2d  section  of  the  Act  of 
April  I,  1834,  which  directs  that  a  petition  for  the  incorpora- 
tion of  a  borough  shall  contain,  inter  alia,  "a  particular  de- 
scription of  the  boundaries."  The  importance  of  observing 
this  requirement  is  obvious  when  we  reflect  upon  the  uncer- 
tainty which  must  exist  in  relation  to  the  exact  location  of 
lines  and  points  when  only  courses  and  distances  are  given. 
The  unreliability  of  a  meagre  description  of  that  kind  has 
long  been  recognized,  hence  the  legal  principle  has  been 
adopted  that  where  land  is  described  by  courses  and  distances 
and  also  by  calls  for  adjoiners,  the  latter  must  govern  where 
a  discrepancy  appears  and  there  are  no  monuments  on  the 
land:  Koch  v.  Dunkel,  90  Pa.  264;  Payne  v,  Howard,  107 
P^-  579-  Proceedings  for  incorporation  are  not  in  the  na- 
ture of  private  litigation,  and  it  is  the  court's  duty  to  inquire 
into  the  sufficiency  of  the  petition  and  to  refuse  approval 
unless  the  directions  of  the  statute  have  been  complied  with, 
even  if  no  exceptions  have  been  filed:  Linton  Borough,  5 
Super.  Ct.  36.  And  now  Oct.  20,  1897,  the  prayer  of  the 
petition  is  refused. 

From  Geo.  Edward  Mills,  Esq.,  Carlisle,  Pa, 


Digitized  by  VjOOQ IC 


aa.]  COUNTY  COURT  REl'ORTS.  66 


Ziegler's  et  aL  Certificate  of  Nomination. 
Bowman's  et  al.  Certificate  of  Nomination. 

Election  law — Objections  to  nomination  certificates — Amendment 
of  party  rules. 

When  the  members  of  the  county  committee  of  the  two  factions  of  a 
party  have  concurred,  although  both  bodies  took  separate  action,  in 
voting  that  the  rules  be  changed  and  that  nominations  thereafter  be  made 
not  by  primary  elections  but  by  a  convention  of  delegates  elected  at  the 
primaries;  in  view  of  the  unanimous  action  of  all  those  of  both  factions 
who  had  authority  to  express  the  will  of  the  party  as  to  the  manner  in 
which  nominations  should  be  made,  the  nominations  of  candidates  in  ac- 
cordance therewith  will  be  declared  valid,  and  nominations  made  accord- 
ing to  the  rules  prior  to  said  amendment  will  be  declared  invalid. 

Objections  to  nomination  certificates.  C.  P.  Dauphin  Co. 
Jan.  T.,  1898,  Nos.  103  and  104. 

Snodgrass  and  Stranahan,  for  Ziegler  et  al. 
Bergner,  T.  S.  Hargest  and  W.  M.  Hargest,  for  Bowman 
etal. 

SiMONTON,  P.  J.,  Oct.  21,  1897. — These  cases  come  into 
court  on  cross-objections  filed  to  the  respective  nomination 
certificates  for  county  officers  above  recited.  A  careful  exam- 
ination of  these  objections  shows  that  the  only  substantial 
question  raised  by  each  of  them  is  whether,  according  to  the 
rules  of  the  Democratic  party  in  force  when  these  nomina- 
tions were  made,  nominations  for  county  offices  by  the  Dem- 
ocratic party  were  to  be  made  by  primary  elections  or  by  a 
convention  of  delegates  elected  at  the  primaries. 

Among  the  rules  in  force  prior  to  the  second  Wednesday 
of  March,  1897,  which  was  March  10,  were  rule  5,  which  re- 
quired the  Democratic  county  committee  to  meet  annually 
in  Harrisburg  on  the  second  Wednesday  of  March  of  each 
year,  at  i  o'clock  p.  m.,  for  the  purpose  of  electing  a  chairman 
and  two  secretaries  for  one  year  from  the  date  of  their  elec- 
tion or  until  their  successors  were  chosen;  rule  13,  which 
provided  that  the  rules  of  the  party  might  be  repealed  or 
amended  by  a  majority  vote  of  the  members  of  the  county 
committee  present  at  a  meeting  called  for  the  purpose  of 
considering  such  repeal  or  amendment,  but  that  amendments 
or  motions  to  repeal  or  alter  the  rules  must  be  presented  at 
the  meeting  on  the  second  Wednesday  of  March,  and  must 
not  be  acted  upon  by  the  committee  for  at  least  one  month 
after  it  was  presented;  and  rule  i,  which  declared  that  the 
nominations  of  the  Democratic  party  of  Dauphin  county 
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should  be  made  by  a  direct  vote  of  the  members  of  the  party 
at  primary  elections  to  be  held  in  the  several  election  pre- 
cincts of  the  county;  and  the  question  presented  by  these  ob- 
jections is  whether  rule  13  and  rule  i  were  amended  before 
the  nominations  objected  to  were  made. 

In  accordance  with  rule  5,  the  members  of  the  county  com- 
mittee met  for  organization  on  March  10,  the  day  prescribed 
by  the  rule,  but  before  the  committee  was  organized  disorder 
and  confusion  arose,  and  during  the  calling  of  the  roll  the 
uproar  became  so  great  that  no  business  could  be  transacted, 
and  a  motion  to  adjourn  was  made  and  declared  carried,  and 
the  members  of  the  committee  were  ordered  by  the  custodian 
of  the  building  to  vacate  the  premises,  which  they  did. 

On  the  same  day  one  of  the  factions  into  which  the  mem- 
bers of  the  committee  were  divided  assembled  at  a  hotel,  and 
the  members  of  the  other  faction  met  in  the  court-house,  both 
in  the  city  of  Harrisburg.  The  assemblage  at  the  hotel  was 
organized  by  electing  a  chairman  of  the  county  committee 
and  two  secretaries,  and  immediately  after  organization  a 
resolution  was  oflfered  and  unanimously  adopted,  amending 
rule  I  as  to  the  manner  in  which  nominations  were  to  be 
made,  and  providing  that  hereafter  they  should  be  by  a  con- 
vention of  delegates  elected  at  the  primaries. 

The  assemblage  at  the  court-house  also  organized  by  elect- 
ing a  chairman  of  the  county  committee  and  two  secretaries; 
and  a  resolution  was  offered  to  repeal  the  rule  requiring  the 
nominations  to  be  made  at  primary  elections,  and  providing 
that  hereafter  nominations  should  be  made  by  a  convention  of 
delegates,  and  the  chairman  announced  that,  under  rule  13, 
this  resolution  must  lie  over  for  at  least  thirty  days  before 
being  acted  upon.  This  faction  again  assembled  at  the  court- 
house on  April  29,  1897,  *"  pursuance  of  a  call  issued  by  its 
chairman,  to  consider  the  amendment  to  the  rules  which  had 
been  submitted  March  10,  and,  on  motion,  this  amendment 
was  unanimously  adopted.  At  the  same  meeting  a  motion 
was  made  and  adopted  for  the  appointment  of  a  committee 
to  revise  the  present  rules,  and  a  series  of  new  rules  were  of- 
fered, and,  by  order  of  the  chairrnan,  laid  over  for  thirty  days, 
according  to  rule  13;  and  at  a  subsequent  meeting  held  in  the 
same  place,  August  i,  1897,  the  committee  to  revise  the  rules 
reported  substantially  the  rules  offered  and  laid  over  at  the 
preceding  meeting,  and  they  were  unanimously  adopted. 

Thereafter,  in  accordance  with  a  call  issued  by  the  chair- 
man elected  at  the  meeting  in  the  court-house  for  primaries 
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to  be  held  to  elect  delegates  to  a  Democratic  county  conven- 
tion to  be  held  Sept.  i,  1897,  for  the  purpose  of  nominating 
county  officers,  primaries  were  held  and  delegates  were 
elected,  who  attended  at  the  convention  on  September  i,  to 
the  number  of  112  out  of  a  possible  190.  At  this  convention 
candidates  for  county  officers  were  nominated,  and  their 
nomination  certified  by  the  president  and  secretaries  of  the 
convention  by  the  certificates  objected  to  in  the  case  first 
above  stated. 

Afterwards,  on  Sept.  14,  1897,  the  county  chairman  for 
the  year  1896,  assuming  that  no  chairman  had  been 
legally  elected  for  the  year  1897,  and  that  he  therefore 
held  over,  issued  a  call  for  primary  elections  to  nominate  can- 
didates for  county  offices,  stating  in  the  call  that  "the  pri- 
maries have  been  called  to  meet  the  possible  refusal  of  the 
proper  coiut  to  allow  the  county  ticket  nominated  by  a  recent 
alleged  county  convention  to  go  upon  the  official  ballot." 
Primaries  were  held  under  this  call  in  only  thirty  precincts 
out  of  a  possible  190  in  the  county,  and  the  total  vote  was 
only  437  out  of  a  possible  vote  of  more  than  6,000;  the  aver- 
age vote  at  each  precinct  being  less  than  fifteen. 

If  the  action  taken  by  either  or  both  of  the  factions,  as 
above  stated,  had  the  effect  of  amending  the  rules  providing 
the  manner  in  which  nominations  were  to  be  made,  it  would 
seem  that  the  nominations  made  at  the  convention  held  on 
September  i  were  legal.  The  meeting  held  in  the  hotel  had 
undoubtedly  not  proceeded  according  to  the  rules,  as  the 
amendment  adopted  by  it  was  not  laid  over  for  at  least  thirty 
days,  but  was  adopted  at  the  meeting  to  which  it  was  first 
submitted.  But  no  objection  has  been  made  to  this  proceed- 
ing by  the  other  faction,  and  we  are  unable  to  see  how  those 
who  thus  adopted  this  amendment,  or  their  adherents,  can 
be  heard  to  object  to  its  validity. 

If  the  meeting  held  at  the  court-house  had  jurisdiction  to 
consider  the  question  of  the  amendment  of  the  rules  at  all  its 
proceeding's  appear  to  have  been  regular,  as  each  amendment 
was  submitted  at  a  preceding  meeting,  and  was  laid  over  for 
more  than  thirty  days  before  it  was  adopted. 

In  any  view  that  may  be  taken  of  the  regularity  of  either 
or  both  of  these  bodies,  the  undisputed  fact  remains  that  all 
the  members  of  the  county  committee  of  both  factions  con- 
curred in  voting  that  the  rules  be  changed  and  that  nomina- 
tions thereafter  be  made  not  by  primary  elections,  but  by  a 
convention  of  delegates  elected  at  the  primaries,  and  in  view 
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of  this  unanimous  action  of  all  those  of  both  factions  who  had 
authority  to  express  the  will  of  the  party  as  to  the  manner 
in  which  nominations  should  be  made,  we  cannot  declare 
nominations  so  made  invalid. 

It  follows  as  a  matter  of  course  that  if  the  nominations 
made  by  a  convention  of  delegates  are  valid,  the  nomina- 
tions made  by  primary  elections  and  objected  to  in  the  case 
second  above  stated  are  invalid. 

Several  questions  other  than  the  one  that  we  have  decided 
were  argued  by  counsel,  but  as  they  are  not  distinctly  raised 
by  the  objections  on  either  side,  we  have  not  considered  them. 

We  therefore  adjudge  the  certificates  of  nomination  of  Ira 
W.  Bowman,  George  W.  D.  Enders,  Charles  O'Brien  and 
Wm.  M.  Lauman  to  be  invalid,  and  the  certificates  of  nomina- 
tion of  James  M.  Ziegler,  Alexander  C.  Landis,  John  J.  Keller 
and  George  W.  D.  Enders  to  be  valid,  and  the  prothon- 
otary  is  directed  to  certify  the  same  to  the  county  commis- 
sioners of  Dauphin  county. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Commonwealth  ex  rel.  Boeder  v.  Fenicle. 

Practice  {C,  P) — Habeas  corpus — Hearing  before  trial — Evidence. 

No  hearing  can  be  had  upon  a  writ  of  habeas  corpus  in  advance  of  trial 
if  the  petitioner  is  under  bail  and  voluntarily  procures  himself  to  be  sur- 
rendered for  the  purpose  of  applying  for  release. 

No  evidence  for  the  defendant  can  be  heard  upon  such  hearing  under 
the  Act  May  23,  1887,  Section  i,  P.  L.  158.  If  any  matter  except  proof 
of  the  commission  of  the  offense  is  to  be  relied  upon  for  discharge,  the 
petition  and  return  can  be  so  framed  as  to  make  it  issuable  and  thus  re- 
quire the  commonwealth  to  establish  upon  that  proposition  a  prima  facie 
case  to  hold  the  relator:  Com.  r.  Ketner,  92  Pa.  ZJ^- 

Sur  application  for  discharge  on  habeas  corpus.  C.  P. 
Northampton  Co. 

Writs  were  founded  upon  petitions  alleging  generally  that 
relators  were  illegally  restrained  of  their  liberty.  The  sheriff's 
return  set  out  a  detention  by  reason  of  surrender  of  bail. 
Upon  the  hearing  the  district  attorney  filed  a  suggestion  that 
the  petitioners  had  given  bail  for  their  appearance  at  court, 
and  that  the  surrender  was  a  voluntary  one  upon  their  part 
made  for  the  purpose  of  having  the  merits  of  the  matter  heard 
by  the  court,  and  not  to  release  them  from  a  real  restraint 
and  custody;  upon  this  suggestion  he  moved  to  dismiss  the 
writs.    The  relators  filed  an  answer  which  did  not  deny  this 
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allegation,  but  recited  at  length  the  particulars  under  which 
bail  was  required  to  be  given  before  it  could  be  known  who 
was  prosecutor,  and  attached  the  affidavit  of  the  person  who 
made  complaint  to  the  effect  that  when  it  was  signed  he  sup- 
posed it  was  against  another  person;  that  it  had  been  pre- 
pared for  him  to  sign,  which  he  did  upon  that  assurance.  It 
contained  no  statement  that  the  complainant  could  not  read, 
nor  that  the  opportunity  had  not  been  given  him  to  ascer- 
tain what  it  contained. 

The  relators  claimed  the  right  to  prove  the  facts  contained 
in  this  affidavit.  The  application  was  denied  and  writs  dis- 
missed. 

W.  S.  Kirkpatrick,  E.  J.  Fox  and  R.  C.  Stewart,  for  relator. 
/.  W.  Fox,  district  attorney;  0.  H,  Meyers  and  W.  C.  Ship- 
man,  for  commonwealth. 

Scott,  J.,  Oct.  4,  1897. — It  has  been  accepted  as  the  prac- 
tice of  this  court,  affirmed  by  both  judges  before  I  came  to  the 
bench,  that  if  restraint  is  not  actual  and  the  custody  of  the 
relator  is  purely  voluntary,  the  complaint  will  not  be  heard 
in  advance  of  trial:  Com.  v.  Walton,  i  Max.  289;  Com.  v, 
Doran,  4  Max.  307.  This  rule  prevails  generally:  Com. 
V.  Council,  Sheriff,  13  Pa.  C.  C.  R.  103;  Com.  v.  Gill  et  al.. 
27  W.  N.  C.  311.  It  was  clearly  declared  in  Pennsylvania 
(Respublica  v.  Arnold,  3  Yeates,  263)  and  is  distinctly  as- 
serted by  the  Supreme  Court  of  the  United  States:  Wales 
V.  Whitney,  114  U.  S.  564. 

But  how  could  the  offered  proof  be  received?  The  com- 
monwealth does  not  propose  it,  and  the  Act  of  1887  pro- 
vides that  upon  a  hearing  under  a  writ  of  habeas  corpus  "no 
evidence  for  the  defendant  shall  be  heard."  The  prohibi- 
tion is  not  expressed  as  assumed  by  counsel  that  the  defend- 
ant shall  not  be  heard.  If  it  may  relieve  the  defendants  how 
can  it  do  so  unless  the  testimony  comes  from  them,  and  how 
can  that  be  taken  without  repealing  the  Act  of  Assembly? 
If  any  different  practice  has  been  pursued  in  this  state,  it  was 
before  the  passage  of  the  statute.  It  does  not  follow  that  the 
matter  now  alleged  of  an  irregular  complaint  or  illegal  com- 
mitment may  not  be  made  issuable.  The  petition  can  aver  it, 
and  the  return  can  be  so  found  as  to  embody  specifically  any 
facts,  or  the  record,  which  may  call  in  question  the  validity 
of  the  detention:  Vide  Com.  v.  Ketner,  Q2  Pa.  372.  That 
situation  would  require  the  commonwealth  to  support  its 
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prima  facie  right  to  hold  the  relator  upon  that  proposition, 
but  to  do  this  it  calls  its  own  witnesses  not  the  defendants'; 
upon  such  an  issue  no  evidence  can  be  heard  for  them  any 
more  than  upon  the  general  merits.  The  purpose  of  a  writ 
of  habeas  corpus  is  not  to  have  a  trial,  but  to  require  the 
commonwealth,  whatever  be  the  illegality  alleged,  to  establish 
probable  cause  for  it.  Of  course  the  court  has  the  inherent 
power  to  direct  the  prosecutor  to  take  the  witness  stand,  and 
no  doubt  upon  a  question,  like  the  present  one,  would  exer- 
cise it,  if  not  otherwise  examined. 

The  facts  now  urged  are  proper  for  a  motion  to  quash  an 
indictment:  Com.  v.  Bradney,  126  Pa.  199.  I  have  examined 
carefully  this  affidavit;  would  these  statements  if  unassailed 
be  sufficient  for  that  purpose?  It  is  not  pretended  in  the 
paper  the  defendant  cannot  read,  or  that  full  opportunity  was 
not  given  to  acquaint  himself  with  its  contents.  He  would 
not  be  relieved  under  these  averments  from  liability  for  ma- 
licious prosecution.  Nothing  else  is  apparent  but  that  having 
made  the  complaint  he  now  wishes  to  withdraw  from  it;  that 
fact  would  be  pertinent  enough  upon  an  application  for  non 
pros.,  but  not  to  release  upon  these  writs.  It  is  surely  against 
the  policy  of  the  law  that  a  prosecutor  having  by  his  oath 
sent  a  complaint  here  for  trial,  under  circumstances  that  will 
not  relieve  him  from  responsibility  for  his  action,  should  be 
permitted  to  act  upon  disavowal  of  it.  This  would  open  the 
door  for  grave  obstruction  to  the  due  administration  of  jus- 
tice. Allegans  contraria  non  est  audiendus.  The  application 
of  petitioners  is  refused. 

From  H.  D.  Maxwell,  Esq.,  Easton,  Pa. 


Long  V.  Northumberland  County. 
Constables — Costs — Act  of  May  2j,  iSpj, 

A  constable  is  entitled  to  fifty  cents  only  for  serving  justice's  subpoena, 
regardless  of  the  number  of  names  on  the  subpoena  and  the  number  of 
services  made. 

The  ten  cents  per  mile  traveling  expenses  provided  by  the  Act  of 
May  23,  1893,  means  ten  cents  direct,  and  not  circular. 

The  county  is  not  liable  for  the  expense  of  taking  a  prisoner  from  the 
place  of  confinement  to  the  justice's  office  for  further  hearing,  but  car- 
fare of  prisoner  brought  up  on  commitment  may  be  allowed  the  constable. 
A  constable  is  not  entitled  to  a  fee  for  making  his  return. 

Where  two  or  more  prisoners  are  brought  in  on  the  same  commitment, 
the  officer  is  entitled  to  a  fee  for  each  prisoner. 
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Case-Stated.  C.  P.  Northumberland  Co.  Sept.  T.,  1897, 
No.  83. 

/.  W.  Gillespie  and  W.  H.  Hacke}iberg,  for  plaintiff. 
C.  B.  Witmer,  for  commissioners. 

Savidge,  p.  J.,  Sept.  24,  1897. — Chas.  Stoop  was  convicted 
of  a  felony  at  February  sessions  last  and  the  county  of  North- 
umberland became  legally  liable  for  the  costs,  including  the 
proper  fees  of  the  plaintiff,  who  was  the  acting  constable.  He 
claims: 

1.  Traveling  in  making  arrest,  two   miles 

circular   $0  20 

2.  Serving  one  subpoena,  issued  by  justice, 

served  on  four  persons 2  00 

2i.  Mileage  serving  same 20 

3.  Mileage  serving  court  subpoenas,  forty- 

four  miles 2  64 

4.  Traveling  in  committing  defendant  for 

further   hearing   before   justice,    forty 
miles  circular  at  10  cents 4  00 

5.  Fare  prisoner,  Shamokin  to  Sunbury 56 

6.  Traveling  in   committing  defendant   on 

further  or  second  hearing,  forty  miles 
circular  4  00 

7.  Car-fare  for  prisoner  from  Sunbury  jail 

to  justice  office  for  further  hearing  and 
return  ^ i   12 

8.  Making  return  at  February  sessions i  50 

9.  Travel  in  making  said  return,  forty  miles 

circular  4  00 

10.  Attending  upon  general  election,  Novem- 
ber,  1896 2  00 

Total $22  22 

It  is  well  understood  that  fees  of  constables  (except  when 
acting  as  sheriff's  officers)  are  fixed  by  the  Act  of  May  23, 
1893.    ^^  can  look  nowhere  else  for  the  law. 

It  is  also  understood  by  all  that  the  county  is  never  liable 
unless  payment  is  directed  by  an  Act  of  Assembly. 

We  have  therefore  only  to  construe  the  Act  of  1893  to  de- 
termine all  the  questions  in  dispute  except  that  involving  the 
mileage  claimed  for  service  of  court  subpoenas.    We  are  of  the 
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Opinion  that  for  serving  justice's  subpoena  but  50  cents  can 
be  allowed  regardless  of  the  number  of  names  on  the  sub- 
poena or  the  number  of  services  made.  We  are  of  the  opin- 
ion that  the  10  cents  per  mile  traveling  expenses  provided  for 
by  the  Act  means  10  cents  direct  and  not  circular. 

I  can  nowhere  find  anything  making  the  county  liable  for 
the  expense  of  taking  the  defendant,  or  prisoner,  from  the 
county  jail  or  from  any  other  place  in  which  he  may  have  been 
temporarily  confined  to  the  justice's  office  for  further  hearing. 
Possibly  such  a  proceeding  was  never  in  contemplation  by 
the  legislature. 

Nor  is  there  any  warrant  of  law  for  the  payment  of  a 
fee  to  a  constable  for  making  his  return  to  court.  The  same 
is  true  as  to  the  charge  for  attending  upon  the  general  elec- 
tion. 

As  to  the  mileage  for  serving  court  subpoenas  as  sheriff's 
deputy,  I  have  reached  the  conclusion  that  the  officer  properly 
makes  his  return  to  the  court  or  into  the  clerk's  office,  which 
amounts  to  the  same,  and  that  this  claim  should  be  allowed. 

While  I  find  no  authority  for  charging  the  county  with  the 
car-fare  of  the  prisoner  brought  up  on  commitment  I  shall 
allow  it.  It  is  not  fees  or  compensation  to  the  officer.  Of 
necessity  he  must  pay  out  this  money.  There  is  no  other 
source  from  which  he  can  be  made  whole.  The  only  common- 
sense  view,  it  seems,  is  to  hold  the  county  liable. 

I  have  entered  into  no  discussion  of  the  various  questions 
arising.  None  is  necessary.  They  have  been  discussed  and 
rediscussed  until  the  whole  subject  is  worn  threadbare. 

I  simply  give  conclusions,  the  authority  for  which  may  be 
found  in  4  Dist.  R.  216  and  588;  5  Dist.  R.  363,  525,  745,  747, 
748;  6  Dist.  R.  284,  313;  17  Pa.  C  C  R.  214. 

It  will  be  found  upon  reference  that  a  very  large  number 
of  the  most  learned  of  our  common  pleas  judges  have  reached 
the  conclusions  herein  announced. 

If  my  memory  is  not  at  fault  counsel  requested  that  I  indi- 
cate my  views  as  to  the  proper  fee  where  two  or  more  per- 
sons are  brought  in  on  the  same  commitment.  From  the 
wording  of  the  Act,  which  is  "for  taking  the  body  into  cus- 
tody, etc.,"  I  take  it  the  officer  would  be  entitled  to  a  fee 
for  each  prisoner. 

Judgment  is  entered  in  favor  of  the  plaintiff  for  $7.90. 
From  Charles  A.  Sidler,  Esq.,  Sunbury,  Pa. 
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Heaney  r.  Faust. 

Certiorari — Twenty-day  limit— Jurisdiction  of  justices  of  the  peace. 

In  a  certiorari  to  a  justice  of  the  peace  the  twenty-day  limit  will  not 
apply  where  the  question  is  one  of  jurisdiction;  it  is  never  too  late  to  take 
advantage  of  the  want  of  jurisdiction. 

Certiorari.  C.  P.  Schuylkill  Co.  July  T.,  1897,  Nos.  332 
and  333. 

R.  P.  Swank,  for  plaintiff;  /.  0.  Ulrich,  for  defendants. 

Bechtel,  J.,  Oct,  25, 1897. — ^The  question  presented  is  one 
of  jurisdiction,  and  in  such  cases  the  twenty-day  limit,  within 
which  writs  of  the  above  character  should  be  taken  does  not 
apply:  Ingham  v,  Sickler,  i  Leg.  Chron.  151.  "It  is  never  too 
late,"  says  Justice  Woodward,  in  Collins  v.  Collins,  37  Pa.  388, 
"in  the  progress  of  a  cause  to  take  advantage  of  the  want  of  jur- 
isdiction," and  this  is  followed  by  our  court  in  Torbet  v,  Yo- 
cum,  2  Leg.  Chron.  319.  In  the  latter  case,  want  of  jurisdic- 
tion was  set  up  to  an  alias  execution,  and  nine  months  after 
the  judgment.  Want  of  jurisdiction  may  be  proven  by  parol 
testimony,  and  it  is  not  indispensably  necessary  that  it  should 
appear  upon  the  face  of  the  record.  In  the  above  cases  it 
appears  that  the  plaintiff  first  sued  George  M.  Faust,  and  ob- 
tained judgments  against  him  for  all  the  claims  included  in 
the  above  suits.  Months  thereafter  he  made  the  same  cause 
of  action  the  foundation  of  the  above  suits  before  another 
justice.  This  under  our  authorities  he  may  not  do.  Such  is 
the  ruling:  Smith  v.  Black,  9  Serg.  &  R.  142;  Nalen  v.  Burke, 
12  Pa.  C.  C.  R.  490,  and  Stouffer  v.  Beetem,  18  Pa.  C.  C.  R. 
605.  The  question  is  one  of  jurisdiction,  and  neither  the  ap- 
pearance of  the  defendant  nor  consent  can  confer  it.  In  these 
cases  the  defendant,  Kate  Faust,  who  has  taken  the  above 
writs,  appeared,  in  obedience  to  the  summons,  but  this  does 
not  confer  jurisdiction.  The  fact  that  the  plaintiff  after  he 
obtained  judgments  in  the  cases,  entered  a  discontinuance  in 
the  first  suits  does  not  affect  the  question,  since  there  was  no 
jurisdiction  in  the  justice  when  he  attempted  to  exercise  it. 
Taking  this  record  and  that  which  precedes  it  in  the  other 
cases  and  it  is  rather  remarkable.  Of  the  somewhat  singular 
things  found  therein  we  will  call  attention  to  but  one.  We 
have  here  two  suits  by  the  same  plaintiff,  against  the  same 
defendants,  instituted  on  the  same  day,  heard  on  the  same 
day  and  hour,  and  judgment  entered  at  the  same  hour,  both 
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arising  from  contact,  and  the  sums  taken  together  do  not  ex- 
ceed $300.  But  we  need  not  discuss  the  effect  of  multiplicit> 
of  suits  or  oppression  in  the  creation  of  costs,  as  the  order 
we  are  about  to  enter  renders  it  unnecessary. 

The  proceedings  in  above  cases  are  hereby  set  aside. 
Note. — See  Heaney  v,  Faust,  19  Pa.  C.  C.  R.  495. 

From  M.  M.  Burke,  Esq.,  Shenandoah,  Pa. 


Oeorge  E.  Oaks,  now  to  the  use  of  (George  E.  Oaks  et  aL,  v. 
Edward  Fiaher  and  Martha  E.  Fisher. 

Mortgage — Instalments — Expressed  conditions —  Vagueness — 
Intention — Scire  facias — Default  in  payments — Affidavit  of  de- 
fence—Judgment. 

Although  a  vagueness  may  exist  in  the  expressed  conditions  of  a  mort- 
gage, resulting  from  the  inexperience  of  the  scrivener,  yet,  when  the  in- 
tention of  the  parties  can  be  gathered  from  a  reading  of  the  whole  instru- 
ment, such  intention  will  be  enforced  accordingly. 

Sur  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defence.    C.  P.  Franklin  Co. 

The  mortgage  in  question  was  executed  by  defendants  on 
Sept.  16,  1896,  and  duly  recorded,  and  reads  in  the  usual  form 
except  in  the  clauses  herein  quoted,  and  was  to  secure  the 
payment  of  $2,534.50,  in  the  manner  following,  to  wit: 
**$i, 267.25  on  the  first  day  of  April,  1897,  and  the  remaining 
$1,267.25  on  the  first  day  of  April,  1898,  with  interest  from 
date."  ... 

**And  the  further  condition  of  the  said  obligation  is  such, 
that  if  at  any  time  default  shall  be  made  in  the  payment  of  twO 
thousand  five  hundred  and  thirty-four  50-100  dollars  inter- 
est as  aforesaid  for  the  space  of  ten  days  after  any  payment 
thereof  shall  fall  due  or  if  a  breach  of  any  other  of  the  fore- 
going conditions  be  made  by  the  said  mortgagor,  their  heirs, 
executors,  administrators  or  assigns,  then,  and  in  such  case, 
the  said  principal  sum  shall,  at  the  option  of  the  said  mortga- 
gee, his  executors,  administrators  or  assigns,  become  due  and 
payment  of  the  same,  with  the  interest  and  costs  of  insurance 
thereon  as  aforesaid,  together  with  an  attorney's  commission 
of  five  per  cent,  on  the  said  principal  sum,  besides  costs  of 
suit  may  be  enforced  and  recovered  at  once,  anything  therein 
contained  to  the  contrary  thereof  in  anywise  notwithstand- 
ing," et  seq. 

"And  provided  also  that  it  may  and  shall  be  lawful  for  the 
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said  mortgagee,  his  executors,  administrators  or  assigns 
when,  and  as  soon  as  the  said  principal  sum  shall  in  any  event 
become  due  and  payable,  as  aforesaid,  to  sue  out  forthwith 
a  writ  or  writs  of  scire  facias  upon  this  indenture  of  mort- 
gage and  proceed  thereon  to  judgment  and  execution  for  the 
recovery  of  said  principal  sum  and  all  interest  due  thereon, 
and  the  costs  and  expenses  of  insurance  thereon,  together 
with  an  attorney's  commission  of  five  per  cent,  on  said  prin- 
cipal sum,  besides  costs  of  suit,  without  stay  or  exemption 
from  execution  or  other  process  with  a  full  release  of  errors; 
any  law  or  usage  to  the  contrary  thereof  in  anywise  not- 
withstanding," etc.,  etc. 

Default  having  been  made  in  the  payment  of  the  first  in- 
stalment for  more  than  ten  days  after  the  same  became  due 
and  payable,  the  mortgagees  claimed  a  right  under  the  terms 
of  the  mortgage  to  declare  the  whole  principal  sum  due  and 
payable,  and  caused  a  writ  of  scire  facias  to  issue  on  the  same. 
To  this  writ  of  scire  facias  mortgagors  filed  an  affidavit  of  de- 
fence on  Sept.  9,  1897,  alleging,  that  although  default  in  pay- 
ment of  the  first  instalment  had  been  made  for  more  than  ten 
days,  yet,  under  the  terms  of  the  mortgage  as  above  set  forth, 
the  whole  principal  sum  did  not  become  due  and  payable  and 
the  writ  was  therefore  premature. 

W.  Rush  Gillan,  for  mortgagees. 
D.  W.  Rowe,  for  mortgagors. 

Stewart,  P.  J.,  Nov.  i,  1897. — By  the  terms  of  the  obli- 
gation in  this  case  the  debt  was  payable  in  equal  instalments 
on  the  first  days  of  April,  1897  and  1898.  The  scire  facias 
issued  upon  default  in  payment  of  the  first.  The  defence  set 
up  is  that  no  right  of  action  accrued  under  the  terms  of  the 
mortgage  until  after  maturity  of  the  whole  debt. 

It  is  quite  manifest,  we  think,  from  a  reading  of  the  mort- 
gage, that  whatever  vagueness  there  is  in  its  expressed  condi- 
tions, has  resulted  from  the  inexperience  of  the  scrivener 
who  wrote  it,  and  that  while  this  vagueness  does  exist 
it  is  yet  possible  to  discover  through  it  the  real  meaning  of  the 
parties.  We  are  of  opinion  from  the  language  used  that  it 
was  the  intention  of  the  parties  that  the  mortgagee  should 
have  the  right  to  declare  the  whole  debt  due  upon  default  in 
payjnent  of  any  instalment,  and  to  proceed  to  enforce  its 
collection. 

"It  is  not  essential  that  the  instrument  should  provide  in 
express  terms  that  the  whole  debt  shall  become  due  upon  de- 
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fault  in  respect  to  any  instalment  if  such  intent  can  be  gath- 
ered from  the  whole  instrument,  it  will  be  enforced  accord- 
ingly:" Pope  V.  Durant,  26  Iowa,  233.  And  now  Nov.  i, 
1897,  rule  absolute. 

From  Irvin  C.  Elder,  Esq.,  Chambersburg,  Pa. 


Nowry'8  Estate. 

Decedents'  estates — Sales — Divesting  of  liens — Continuance  of  liens. 

Lands  may  be  sold  at  a  judicial  sale  on  the  express  condition  that  liens, 
which  would  otherwise  be  discharged,  shall  be  a  continuing  charge  on 
the  land. 

Where  a  sheriff,  although  without  authority  under  any  order  of  court, 
proclaims  that  lands  shall  be  sold  subject  to  the  lien  of  legacies,  a  person 
bidding  at  such  sale  is  bound  by  the  terms  imposed  by  the  sheriff. 

Petition  to  compel  payment  of  legacies.  O.  C.  Indiana  Co. 
June  T.,  1895,  No.  104. 

J  aim  A,  Scott  and  Jack  &  Taylor  ^  for  petition. 
/.  A^.  Banks  and  G.  W.  Hood,  contra. 

White,  P.  J.,  Sept.  20,  1897. — By  the  recitals  of  the  peti- 
tion it  appears,  and  is  not  contradicted,  that  James  Nowry, 
dying  seized  of  106  acres  and  allowance  and  also  of  twenty- 
five  acres  of  land,  by  his  last  will  devised  the  same  to  Robert 
Nowry,  charged  with  a  legacy  of  $350  to  Martha  Nowry  and 
of  $175  to  Margaret  M.  Lyons,  now  Harbison.  Robert 
Nowry  accepted  the  devise  with  these  charges.  Subsequently 
judgments  were  entered  against  Robert  Nowry  and  execution 
thereon  issued  to  June  term,  1893,  on  which  the  lands  were 
levied  and  sold  by  the  sheriff  of  Indiana  county,  the  106 
acre  piece  to  Paul  Graff  for  $500  and  the  twenty-five  acre 
piece  to  Andrew  Getty  for  $460.  It  is  claimed  by  the  peti- 
tioners, and  does  not  seem  to  be  contradicted,  that  there  was 
due  on  the  legacy  to  Martha  Nowry,  at  the  time  of  the 
sheriff's  sale,  June  9,  1893,  $890,  and  to  Margaret  M.  Harbi- 
son $444.26.  The  legatees,  by  their  petition,  alleged  that  the 
land  was  sold  by  the  sheriff  subject  to  the  payment  of  these 
legacies  and  accrued  interest.  The  recital  of  the  petition  in 
this  behalf  being,  "That  at  the  time  of  the  said  sheriff's  sale, 
after  the  sheriff  had  read  the  description  of  the  said  de- 
scribed tracts  of  land,  and  before  he  offered  them  to  bidders, 
public  notice  was  given  by  the  sheriff  to  the  persons  attending 
the  said  sale,  that  said  tracts  of  land  were  subject  to  the  lega- 
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cies  mentioned  above  and  would  be  sold  subject  hereto,  and 
the  said  sheriff  did  then  and  there  so  sell  the  said  tracts  of 
land  as  above  set  forth."  By  their  answer  the  respondents, 
Paul  Graff  and  Andrew  Getty,  the  purchasers  at  such  sheriff's 
sale,  denied  the  land  was  so  sold  by  the  sheriff  or  that  they 
purchased  the  same  subject  to  the  charge  of  such  legacies. 
This  raised  a  distinct  question  of  fact.  We,  therefore,  for  the 
information  of  the  conscience  of  the  court,  certified  a  feigned 
issue  to  the  common  pleas  for  the  trial  of  the  disputed  ques- 
tion of  fact.  The  question  to  be  determined  being  whether 
the  1 06  acres  of  land  sold  to  Paul  Graff  and  the  twenty-five 
acres  sold  to  Andrew  Getty  were  sold  by  the  sheriff  of  Indiana 
county  on  fi.  fas.  No.  51,  52,  53  and  58,  June  term,  1893. 
on  June  9,  1893,  to  Paul  Graff  and  Andrew  Getty  subject  to 
the  lien  of  one  legacy  of  $350  to  Martha  Nowry  and  another 
for  $175  to  Margaret  M.  Harbison,  with  the  accumulated  in- 
terest, which  legacies  were  created  by  the  will  of  James 
Nowry,  deceased,  devising  the  lands  to  Robert  Nowry.  This 
issue  was  tried  and  a  verdict  found  for  the  plaintiffs. 

The  verdict  of  the  jury  establishes  the  fact — ^the  disputed 
fact — that  the  lands  were  sold  by  the  sheriff  subject  to  the 
charge  of  these  legacies;  that  lands  on  execution  process  or 
at  a  trustee's  sale  can  be  sold  subject  to  a  specific  charge  can- 
not be  doubted,  and  when  purchased  subject  to  such  charge 
the  purchaser  takes  the  land  subject  to  the  charged  incum- 
brance. Loomis's  Ap.,  22  Pa.  317,  says,  "The  rule  is  incon- 
testably  established  that  a  judicial  sale  of  lands  divests  all 
liens,  which  in  their  nature  are  capable  of  being  ascertained 
and  which  are  not  saved  by  statute."  Again,  "But  these 
cases  are  not  authority  for  more  than  this,  that  a  contract  to 
buy  subject  to  a  lien  may  be  enforced  if  it  can  be  done  without 
affecting  the  interests  of  persons  who  are  not  parties  to  it. 
That  the  principle  was  not  intended  to  be  carried  any  farther 
is  proved  by  the  case  of  Barnet  v,  Washebaugh,  16  S.  &  R. 
410,  which  decides  only  four  months  later  than  Stackpole  v. 
Glassford,  16  S.  &  R.  163,  that  though  a  sheriff's  sale  may 
be  made  subject  to  a  legacy  the  lien  will  be  discharged  un- 
less it  appears  expressly  that  it  was  the  clear  understanding 
of  all  parties  that  it  was  to  remain  upon  the  land."  Zeigler's 
Ap.,  35  Pa.  183,  says,  "A  sheriff's  sale  of  land  in  the  absence 
of  express  stipulations  to  the  contrary  discharges  all  prior 
liens.  This  is  the  general  rule  founded  on  the  universal  prac- 
tice of  the  courts;  but  if  the  sheriff  sell  with  an  express  condi- 
tion that  the  purchaser  shall  take  subject  to  the  Hen  of  a  mort- 
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gage,  which  would  otherwise  be  discharged,  the  courts  will 
enforce  the  contract,''  Justice  Lbwry  saying,  *The  contract 
must  be  enforced  according  to  the  maxim  already  quoted  and 
in  order  that  individuals  may  not  suffer  from  the  irregular 
practice  of  public  officers,  which  the  maxim  actus  curia  nem- 
inem  gravabit  forbids."  To  the  same  effect  is  Schall's  Ap.,  40 
Pa.  171.  In  Crooks  and  Cooper,  Terre-tenant,  v.  Douglass,  56 
Pa.  51,  Crooks  bought  land  of  Douglass  and  gave  a  mort- 
gage for  the  purchase-money.  Judgments  were  entered 
against  Crooks.  The  mortgage  was  then  recorded.  Fulton 
bought  at  sheriffs  sale  with  the  condition  that  he  bought 
subject  to  this  mortgage,  ahead  of  which  the  judgments  had 
been  entered.  He  sold  to  Cooper,  who  had  knowledge  that 
Fulton  bought  subject  to  this  mortgage.  Cooperwas  estopped 
from  denying  his  liability  on  a  scire  facias  on  the  mortgage. 
These  cases  are  instances  where  the  sale  was  made  subject  to 
liens  of  record,  still  if  it  had  not  been  for  the  conditions  an- 
nexed to  the  judicial  sales  they  would  have  been  discharged. 
They  recognize  the  validity  of  imposing  conditions  on  pur- 
chasers at  judicial  sales,  and  such  conditions  becoming  part  o) 
the  contract  of  purchase.  This  principle  is  also  recognized  in 
the  more  recent  case  of  Tospon  v,  Mary  Sipe  et  al.,  116  Pa. 
588. 

With  authority  so  clear,  we  have  had  no  trouble  about  dis 
covering  the  liability  of  a  purchaser  at  a  sheriffs  sale  for  a 
condition  imposed  at  the  time  of  its  purchase  and  which  be.- 
came,  indeed,  part  of  the  consideration.  We  have  had  a  diffi- 
culty, however,  to  discover  the  liability  of  a  purchaser  to  pay 
a  lien  in  addition  to  his  bid,  which  was  imposed  by  the  officer, 
or  with  his  assent,  making  the  judicial  sale  without  any  express 
previous  authority  from  the  court  ordering  the  sale  or  issuing 
the  writ  on  which  the  sale  was  made.  There  is  no  difficulty, 
we  have  seen,  where  it  is  part  of  the  decree  of  the  court  mak- 
ing the  sale  that  the  sale  shall  be  made  subject  to  the  lien  of 
certain  specific  incumbrances,  or,  perhaps,  where  the  plaintiff 
in  the  writ  of  execution  has  expressly  directed  that  the  sale 
shall  be  made  subject  to  certain  specific  liens.  We  have 
looked  in  vain  for  any  authority  deciding  that  where  a  sheriff, 
for  instance,  making  sale  on  an  ordinary  execution,  or  a  trus- 
tee making  a  sale  by  a  decree  of  the  court  without  any  pre- 
vious express  authority  to  that  effect,  at  the  time  of  the  sale, 
voluntarily  proclaimed  that  the  sale  shall  be  made  subject  to 
certain  specific  liens  can,  by  this  act  alone,  bind  the  pur- 
chaser to  pay  such  specific  lien  in  addition  to  his  bid.     No- 
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where  in  Pennsylvania  do  we  find  this  question  decided,  nor 
has  the  industrious  counsel  for  the  petitioners  cited  a  case 
to  that  effect.  We  do  not  recognize,  by  the  decision  we  make 
in  this  case,  the  right  of  a  sheriff  or  a  trustee  to  voluntarily 
proclaim  at  the  time  he  offers  land  for  sale  that  it  shall  be 
sold  subject  to  a  specific  lien  and  that  the  purchaser  will  be 
bound  to  pay  such  specific  lien  in  addition  to  his  bid.  To  se- 
cure such  result  it  ought  to  appear  there  was  some  precedent 
authority  from  the  court  or  the  execution  creditor  to  author- 
ize the  officer  making  the  sale  to  charge  the  property  with  a 
specific,  ascertained  lien  which  will  not  be  discharged  by  the 
sale.  We  may  not  pause  to  say  the  policy  of  the  law  is  to  have 
real  estate  on  all  execution  processes  give  the  purchaser  a 
title  unincumbered  by  any  existing  liens.  The  absence  of 
satisfactory  evidence  of  any  authority  in  the  sheriff  to  pro- 
claim the  lands  here  should  be  sold  subject  to  these  legacies 
has  given  us  much  thought  and  made  us  hesitate  about  enter- 
ing the  decree  we  have  concluded  to  make.  The  verdict  of 
the  jury  establishes  the  fact  that  the  purchasers  of  the  land 
bought  it  subject  to  the  payment  of  these  legacies.  This  was 
denied  by  them,  but  the  weight  of  the  testimony  was  against 
them,  and  although  there  may  have  been  no  authority  in  the 
sheriff  to  annex  the  conditions  to  the  bidders  that  the  pur- 
chasers would  take  the  land  subject  to  the  payment  of  these 
legacies  in  addition  to  their  bid,  yet  the  purchasers,  as  the 
verdict  of  the  jury  establishes,  became  parties  to  these 
terms  of  sale  the  sheriff  had  imposed  and  they  are  thus  bound 
by  them.  This  was  what  was  decided  in  Tospon  v.  Sipe, 
supra.  We  feel  it,  then,  our  duty  to  decide  here,  that  the  pur 
chasers  by  bidding  on  the  land,  about  whose  sale  it  has  been 
established  the  sheriff  imposed  the  conditions,  became  par- 
ties to  the  conditions  imposed  and  are  bound  by  them.  It 
clearly  appears  further  that  the  lands  purchased  are  worth 
much  more  than  the  prices  at  which  they  were  bidden  off. 
Several  witnesses  testified  about  the  value  of  these  lands,  and 
it  becomes  our  duty  to  properly  apportion  the  payment  of 
the  legacies  between  the  two  pieces  of  land  sold  to  determine 
their  respective  value.  Without  reciting  in  detail  the  estimates 
of  the  witnesses  we  have  found  the  value  of  the  piece  purchased 
by  Paul  GrafT,  $i,8oo,  and  the  place  purchased  by  Andrew 
Getty  $700.  The  amount  of  the  legacies,  considering  them 
payable  one  year  after  the  death  of  the  testator,  which  oc- 
curred the  20th  of  May,  1866,  would  be  payable  May  20, 1867. 
They  would   bear  interest  from  that  date.     The  legacy  to 
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Martha,  being  $350,  payable  $100  annually,  commencing  one 
year  after  testator's  decease,  would  be  at  this  date  $960.  That 
to  Margaret  Mary  Harbison,  nee  Lyons,  being  $175,  paya- 
ble $100  annually,  commencing  when  she  arrives  at  the  age 
of  twenty-one  years,  would  be  $489.  Following  the  reason- 
ing of  this  opinion  and  the  facts  found  we  will  proceed  to 
make  the  following  decree: 

And  now,  to  wit,  Sept.  20,  1897,  aided  by  the  verdict  of  a 
jury  upon  the  feigned  issue  certified  to  the  court  of  common 
pleas  to  try  the  question  whether  the  lands  sold  to  Paul  Graflf 
and  Andrew  Getty  by  the  sheriff  of  Indiana  county,  June  9, 
1893,  were  sold  subject  to  the  lien  of  certain  legacies  created 
by  the  will  of  James  Nowry,  deceased,  to  Martha  Nowry  and 
Margaret  Mary  Lyons  (now  Harbison),  it  is  now  adjudged 
and  decreed  that  the  lands  were  sold  by  the  sheriff  subject 
to  the  payment  of  these  legacies  and  there  is  now  due  to 
Martha  Nowry,  on  her  legacy,  $960,  and  to  Margaret  M. 
Harbison,  on  her  legacy,  $489;  and  it  is  found  that  the  piece 
of  land  sold  to  Paul  Graff  is  of  the  value  of  $1,800,  and  the 
piece  sold  to  Andrew  Getty  is  of  the  value  of  $700,  and  that 
therefore  Paul  Graff,  the  purchaser  of  one  of  said  pieces,  shall 
within  three  months  from  this  date  pay  to  the  said  Martha 
Nowry,  on  account  of  her  legacy,  charged  on  said  land, 
$691.20,  and  to  Margaret  M.  Harbison,  within  the  same  time, 
on  account  of  her  legacy,  charged  on  said  land,  the  sum  of 
$352.08,  making  the  sum  to  be  paid  by  Paul  Graff  to  the  lega- 
tees $1,043.28.  And  Andrew  Getty,  the  purchaser  of  the 
other  of  said  pieces,  shall,  within  three  months  from  this  date, 
pay  to  Martha  Nowry,  on  account  of  her  legacy,  charged  on 
this  land,  $268.80,  and  to  Margaret  M.  Harbison,  on  account 
of  her  legacy,  $136.92,  making  the  sum  to  be  paid  by  An- 
drew Getty  to  the  legatees,  $405.72.  All  of  which  sums  shall 
bear  interest  from  this  date,  and  in  default  of  payment  by 
either  said  Paul  Graff  or  the  said  Andrew  Getty  of  the  sums 
herein  decreed  by  them  to  be  respectively  paid  for  thirty 
days  from  the  20th  of  December,  1897,  such  sums  may  be  col- 
lected from  either  of  the  parties,  owing  the  amounts  unpaid 
by  them,  out  of  the  land  of  the  defaulting  owner  by  a  writ  of 
levari  facias  to  be  issued  thereafter  on  application  to  this 
court.  And  it  is  further  decreed  the  respondents  shall  pay 
the  costs  of  this  proceeding,  the  said  Paul  Graff  to  pay  eigh- 
teen twenty-fifths  and  Andrew  Getty  seven  twenty-fifths; 
this  decree  to  be  enforced  against  the  lands  respectively. 

From  C.  T.  Lemmon,  Esq.,  Indiana,  Pa. 
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Attachment  under  Act  of  1869 — Constitutional  law — Crimina- 
ting testimony — Title  of  Act. 

The  Act  of  July  9,  1897,  P.  L.  237,  entitled  "A  supplement  to  an  Act 
of  the  General  Assembly,  approved  March  17,  1869,  entitled  *An  Act  rela- 
tive to  fraudulent  debtors'  authorizing  the  courts  to  inquire  into  the 
validity  of  judgments  confessed  and  alleged  to  be  fraudulent  and  provid- 
ing the  practice  therefor/'  is  unconstitutional  and  void,  inasmuch  as  its 
title  is  not  explicit,  and  it  compels  witnesses  to  testify  against  them- 
selves. 

Motion  to  strike  off  and  set  aside  petition  and  rule  under 
the  Fraudulent  Debtors'  Act  of  July  9,  1897,  P.  L.  237.  C. 
P.  Erie  Co.    Sept.  T.,  1897,  No.  345. 

Allen  &  Rosenjsweig,  for  rule. 

/.  S.  Rilling  and  Fish  &  Crosby,  contra. 

Walling,  P.  J.,  Dec.  6,  1897. — ^Judgment  was  regularly 
entered  by  confession  in  above  case  and  execution  issued 
thereon,  by  virtue  of  which  the  defendants'  personal  prop- 
erty was  sold  on  Sept.  24,  25  and  2y,  1897.  Subsequently,  on 
Oct.  14,  1897,  Lewis  P.  Ross  presented  his  petition  to  this 
court,  setting  forth,  inter  alia,  that  he  was  a  creditor  of  de- 
fendants, etc.,  and  concluding  as  follows: 

"Your  petitioner  respectfully  prays  this  court  to  grant  a 
rule  upon  the  plaintiff  in  said  judgment  and  execution  to 
show  cause  why  the  validity  of  said  judgment  should  not 
forthwith  be  inquired  into  and  the  same  set  aside,  and  that 
such  execution  be  stayed  pending  such  inquiry.  Your  peti- 
tioner, the  creditor  applying  for  said  rule,  has  reason  to  be- 
lieve that  said  judgment  is  invalid  and  fraudulent  and  ex- 
pects to  be  able  to  establish  such  fact  at  the  hearing  of  said 
rule,  and  he  will  ever  pray." 

Bond  having  been  given  by  petitioner  and  approved  by  the 
court,  a  rule  to  show  cause  was  granted  as  provided  by  said 
Act  of  July  9,  1897,  P.  L.  237.  Pending  the  consideration 
of  which,  on  Oct.  18,  i897,a  motion  was  made  by  above  plain- 
tiff to  strike  oflF  and  set  aside  the  said  rule  to  show  cause 
why  the  validity  of  above  judgment  should  not  be  inquired 
into,  etc.  The  reasons  assigned  in  said  motions  were:  ist. 
That  proceedings  under  said  Act  could  not  be  instituted  after 
the  sale  of  defendants*  personal  property;  and  2d,  That  said 
Act  is  unconstitutional. 

On  Oct.  21,  1 897,  an  answer  to  said  motion  was  filed  by  said 

VOL.  XX, — 6 


Digitized  by  VjOOQ IC 


82  PENNSYLVANIA  {You 

[M,  A.  Krug  p.  R  J.  Behringer  &  Co.] 

Lewis  p.  Ross,  stating,  inter  alia,  that  on  Sept.  23,  1897,  he 
had  caused  an  attachment  to  be  issued  out  of  this  court 
against  the  above  defendants  under  the  Act  of  1869,  P.  L. 
8,*  by  virtue  of  which  the  sheriff  on  same  day  seized  the  said 
personal  property  of  defendants  and  by  virtue  of  which  he 
had  a  lien  on  said  property  when  it  was  afterwards  sold  by  the 
sheriff,  and  by  reason  thereof  he  claims  the  funds  realized 
by  said  sale  to  the  amount  of  his  debt,  etc.  The  opinion  of 
Judge  Slagle  in  the  case  of  Hamburger  v.  Freedman,  20 
Pa.  C.  C.  R.  I,  had  been  of  great  assistance  in  the  considera- 
tion of  this  case,  and  we  agree  with  the  conclusion  therein 
stated. 

The  provision  in  said  Act  of  July  9,  1897,  P.  L.  237,  which 
compels  the  plaintiff  and  defendant  in  such  alleged  fraudulent 
judgment  to  give  evidence  to  any  and  all  matters  relating 
to  the  inquiry  under  said  rule  clearly  violates  the  5th  amend- 
ment to  the  Constitution  of  the  United  States,  which  declares 
that,  "No  person  .  .  .  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself,"  and  is  therefore  void. 
For  the  sole  object  of  the  investigation  under  said  statute 
is  to  show  the  confession  of  a  fraudulent  judgment,  which, 
as  to  both  plaintiff  and  defendant,  is  an  indictable  conspiracy 
under  the  laws  of  this  commonwealth,  and  is  also  made  a 
grave  crime  by  Sections  131,  132  and  134  of  the  Penal  Code 
of  March  31,  i860,  Purdon's  Digest  (12th  Ed.),  page  513.- 
And  see  also  Act  of  June  23,  1897,  P.  L.  193. 

And  the  said  provision  is  not  rendered  valid  by  the  con- 
cluding clause  to  Section  2,  that  "no  such  answer  shall  be 
used  in  evidence  in  any  other  suit  or  prosecution."  For  the 
protection  of  personal  rights  the  above  constitutional  provis- 
ion has  received  a  liberal  construction.  Counselman  v,  Hitch- 
cock, 142  U.  S.  547,  is  decisive  of  this  question.  The  Su- 
preme Court  of  the  United  States  there  held,  that  "The  mean- 
ing of  the  constitutional  provision  is  not  merely  that  a  person 
shall  not  be  compelled  to  be  a  witness  against  himself  in  a 
criminal  prosecution  against  himself,  but  its  object  is  to  in- 
sure that  a  person  shall  not  be  compelled,  when  acting  as  a 
witness  in  any  investigation,  to  give  testimony  which  may 
tend  to  show  that  he  himself  has  committed  a  crime.** 

"It  is  a  reasonable  construction  of  the  constitutional  pro- 
vision, that  the  witness  is  protected  from  being  compelled 
to  disclose  the  circumstances  of  his  offense,  or  the  sources 

'Pepper  &  Lewis's  Digest,  3596-8. 
"Pepper  &  Lewis's  Digest,  1229-30. 
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from  which,  or  the  means  by  which,  evidence  of  its  com- 
mission, or  of  his  connection  with  it,  may  be  obtained,  or 
made  effectual  for  his  conviction,  without  using  his  answer  as 
direct  admissions  against  him." 

"No  statute  which  leaves  the  party  or  witness  subject  to 
prosecution,  after  he  answers  the  criminating  question  put  to 
him,  can  have  the  effect  of  supplanting  the  privilege  conferred 
by  the  Constitution.'^ 

"In  view  of  the  constitutional  provision,  a  statutory  enact- 
ment, to  be  valid,  must  afford  absolute  immunity  against  fu- 
ture prosecution  for  the  offense  to  which  the  question  re- 
lates." 

And  Horstman  v.  Kaufman,  97  Pa.  147,  is  also  an  import- 
ant authority  upon  this  branch  of  the  case. 

Is  the  Act  unconstitutional  in  other  respects?  It  would 
seem  to  be  invalid  in  so  far  as  it  authorizes  the  courts  to  set 
aside  a  judgment  on  the  application  of  a  third  party — for 
even  if  fraudulent  as  to  creditors  it  would  still  be  valid  as  be- 
tween the  parties.  The  court  might  in  a  proper  case  postpone 
the  lien  of  an  execution  issued  thereon  to  that  of  the  lien  of 
other  executions,  but  the  judgment  would  still  stand  as  valid 
against  the  defendant. 

The  most  serious  question  is  as  to  the  sufficiency  of  the 
title  to  said  Act,  which  is  as  follows: 

"A  supplement  to  an  Act  of  the  General  Assembly  ap- 
proved the  seventeenth  day  of  March,  Anno  Domini  one 
thousand  eight  hundred  and  sixty-nine,  entitled  *An  Act  rel- 
ative to  fraudulent  debtors,*  authorizing  the  courts  to  inquire 
into  the  validity  of  judgments  confessed  and  alleged  to  be 
fraudulent  and  providing  the  practice  therefor." 

A  supplement  should  be  germane  to  the  original  Act.  The 
title  to  the  original  Act,  P.  L.  1869,  page  8,  is:  "An  Act 
relative  to  fraudulent  debtors."  But  looking  to  th^  Act  itself 
it  is  confined  to  the  commencement  of  actions,  by  attachment 
under  certain  circumstances,  against  fraudulent  debtors.  The 
said  supplement  refers  solely  to  judgments  alleged  to  be 
fraudulent.  Not  one  word  is  said  in  the  original  Act  about 
fraudulent  judgments,  and  not  one  word  is  said  in  the  sup- 
plement about  attachments.  In  the  original  Act  the  only 
party  against  whom  the  proceedings  are  authorized  is  the 
fraudulent  debtor.  In  the  supplement  the  only  party  against 
whom  the  proceedings  are  authorized  is  the  plaintiff  in  the 
judgment  alleged  to  be  fraudulent.  And  by  reason  of  such 
defective  title  in  my  opinion  the  Act  is  void.    But  if  valid  as 


Digitized  by  VjOOQ IC 


84  PENNSYLVANIA  [Vol. 

[M.  A.  Krug  v.  E.  J.  Behringer  &  Co.] 

a  supplement  to  the  Act  of  1869,  then  the  two  should  be 
construed  together,  and  the  creditor  named  in  the  supplement 
would  be  an  attaching  creditor  under  the  original  Act;  and  if 
so,  then  the  petition  of  Lewis  P.  Ross  in  this  case,  on  which 
the  rule  to  investigate  the  above  judgment  was  granted,  is 
fatally  defective  in  that  it  fails  to  show  him  to  be  such  attach- 
ing creditor.  And  this  defect  cannot  be  cured  by  the  matter 
set  up  in  the  answer  to  above  motion.  For  it  is  well  settled 
under  the  Act  of  1869,  that  unless  the  original  affidavit  brings 
the  case  within  the  Act,  the  attachment  must  be  quashed. 

The  word  '"creditor"  in  said  supplement,  under  the  authori- 
ties, I  think  should  at  most  be  confined  to  an  attaching  cred- 
itor as  above  stated,  or  to  a  judgment  creditor:  Artman  v. 
Giles,  155  Pa.  409. 

It  would  seem  to  be  a  vain  thing  to  set  aside  a  regular 
judgment  at  the  instance  of  a  party  who  had  neither  a  lien 
upon  the  property  or  an  ascertained  claim  against  the  defend- 
ant. 

And  even  as  to  an  attaching  creditor,  the  said  supplement 
might  place  the  court  in  the  anomalous  position  of  setting 
aside  the  judgment  of  a  third  party  when  afterwards  upon  the 
trial  of  the  suit  of  such  attaching  creditor  it  might  be  de- 
termined that  he  had  himself  no  valid  claim  whatsoever 
against  the  defendant.  I  have  not  considered  the  first  rea- 
son assigned  in  said  motion. 

In  any  aspect  of  the  case  I  think  the  plaint iflf's  motion  as 
above  stated  should  be  granted. 

And  now  Dec.  6,  1897,  the  rule,  granted  Oct.  18,  1897,  to 
show  cause  why  the  rude  granted  Oct.  14,  1897,  upon  the 
petition  of  said  Lewis  P.  Ross,  to  inquire  into  the  validity 
of  above  judgment  should  not  be  stricken  off  and  set  aside, 
is  made  absolute. 

From  Justin  P.  Slocum,  Esq.,  Erie,  Pa. 


Fort  Washington  Historical  Sooiety. 

Corporations — Clmrter — Stock  membership. 

A  corporation  will  not  be  chartered  by  the  court  where  the  application 
provides  for  capital  stock  divided  into  shares,  but  does  not  purport  to  be 
for  a  corporation  not  for  profit. 

A  charter  will  not  be  granted  by  the  court  where  the  application  pro- 
vides for  capital  stock  to  be  divided  among  the  five  incorporators  who 
are  the  officers  of  the  proposed  corporation,  but  makes  no  provision  for 
the  admission  of  new  members. 
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Application  for  charter.  C.  P.  No.  2,  Allegheny  Co.  Oct. 
T.,  1897,  No.  851. 

The  application  sets  forth  that  the  "corporation  is  formed 
for  the  purpose  of  purchasing  the  ground  known  as  Fort  Me- 
chanic or  Fort  McKnight,  situate  on  Bailey  avenue  in  the 
Thirty-second  ward,  city  of  Pittsburg,  Pa.,  erecting  thereon 
a  building  and  establishing  in  said  building  a  museum  con- 
taining relics  of  the  late  civil  war  and  other  historical  events, 
promoting  patriotism  by  giving  lectures  upon  historical  sub- 
jects, one  of  which  lectures  shall  be  free  to  the  public  each 
quarter,  and  the  culture  of  music,  especially  the  productions 
of  American  composers." 

O'Brien  and  Ashley,  for  application. 

White,  P.  J.,  Oct.  25,  1897. — I  cannot  certify  to  this  in- 
corporation for  the  following  reasons: 

1.  It  does  not  purport  to  be  a  corporation  "not  for  profit" 
as  of  the  first  class  under  the  Act  of  1874.  Having  a  capital 
stock,  divided  into  shares,  the  presumption  is  that  it  is  for 
profit  to  the  stockholders. 

2.  The  capital  stock  of  $1,000  is  wholly  inadequate  for  the 
purposes  stated. 

3.  The  five  subscribers  are  the  five  officers  and  own  all  the 
stock.  They  constitute  a  close  corporation.  They  possess 
all  power,  and  can  control  the  admission  of  new  members,  or 
prevent  any  more.  There  is  no  provision  for  new  members 
of  the  corporation,  and  if  new  members  should  be  admitted, 
they  would  not  have  any  shares  of  stock,  or  be  entitled  to 
vote.  Such  a  corporation  is  not  of  the  kind  contemplated  in 
the  law,  to  be  chartered  by  the  court. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa. 


Clinton  County  Triennial  Assessments. 

Taxation  —  Uniform  date  for  making  triennial  assessments — 
Local  Act  of  1852  far  Clinton  county — Act  of  April  20,  i8gy. 

The  Act  of  April  20,  1897,  fixes  a  uniform  date  for  the  making  of  the 
triennial  assessments  of  property  in  all  the  counties  of  the  state,  and 
therefore  the  local  Act  for  Clinton  county  passed  in  1852  is  repealed. 

Request  of  the  auditor-general  for  advice. 

Reeder,  Deputy  Attorney-General,  Sept.  29,  1897. — I  am 
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in  receipt  of  a  request  from  your  department  for  an  official 
opinion  relative  to  assessments  in  the  county  of  Clinton. 
From  the  letter  accompanying  your  request  I  find  that  the 
commissioners  of  Clinton  county  made  their  assessments  for 
the  year  1897  in  the  spring  of  that  year,  and  they  desire  now 
to  know  whether  they  will  be  required  to  make  another  as- 
sessment of  property  liable  to  taxation  for  such  purposes  this 
fall,  and  also  whether  they  will  be  compelled  to  make  the 
same  assessment  next  spring,  pursuant  to  the  Act  of  1834. 
It  seems  that  by  Act  of  Assembly,  approved  April  27,  1852, 
P.  L.  444,  all  assessments  in  Clinton  county  are  to  be  made 
after  the  first  day  of  April.  The  general  Act  of  Assembly  of 
May  15,  1841,  Section  6,  P.  L.  395,  provides  that  all  assess- 
ments shall  be  made  in  the  fall  of  the  year.  Similar  special 
Acts  were  passed  at  various  times  relative  to  the  assessments 
in  certain  counties,  so  that  the  provision  of  the  general  law 
of  1 841  did  not  apply  to  all  the  counties  of  the  state  at  the 
time  of  the  passage  of  the  Act  of  April  20,  1897.  The  Act 
last  named  is  entitled  "An  Act  to  designate  a  uniform  date 
when  the  commissioners  of  the  several  counties  shall  issue 
their  precepts  to  assessors  to  make  the  triennial  assessments 
of  property  and  fixing  a  time  for  a  return  thereof."  The  in- 
tention of  this  Act  evidently  was  to  make  the  assessments  in 
all  the  counties  of  the  state  at  the  same  time,  instead  of  hav- 
ing some  in  the  fall  and  others  in  the  spring.  While  it 
specifically,  in  the  ist  section,  provides  for  the  making  of  the 
triennial  assessments,  in  the  2d  section  it  provides  "that 
all  laws  or  parts  of  laws,  general  or  local,  in  conflict  herewith 
are  hereby  repealed."  The  local  Act  for  Clinton  county 
passed  in  1852,  is  certainly  in  conflict  with  the  Act  of  1897, 
and  by  the  express  words  of  the  2d  section  the  Act  of 
April  27,  1852,  is  repealed. 

The  commissioners  of  Clinton  county,  therefore,  will  make 
their  assessment  for  1898,  which  is  a  triennial  assessment, 
before  Dec.  31,  1897.  It  will  not  be  necessary  for  them  to 
make  any  assessment  in  the  spring  of  1898,  as  hereafter  all 
assessments,  whether  triennial  or  otherwise,  will  be  made  in 
the  fall. 

The  Act  of  May  15,  1841,  provides  that  it  shall  be  the  duty 
of  the  commissioners  of  the  several  counties  immediately  after 
the  return  of  the  assessments  and  valuation,  to  make  out  in  a 
tabular  form  a  full  statement  of  such  assessment  and  transmit 
the  same  to  the  auditor-general. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 
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Commonwealth  v.  Ferree. 

Criminal  law — Disorderly  conduct — Highways — Appeals — Act 
of  June  2S,  iSgs,  P,  L,  271. 

Under  the  Act  of  June  25,  1895,  P.  L.  271,  relating  to  disorderly  conduct 
in  public  places,  the  acts  constituting  the  offense  must  involve  some  in- 
vasion of  the  quiet  and  peaceable  enjoyment  by  the  public  of  places  dedi- 
cated to  the  use  of  the  public.  Mere  noise  disassociated  from  a  consid- 
eration of  such  public  place  does  not  constitute  the  offense. 

The  defendant  on  appeal  from  a  summary  conviction  may  show  as  cause 
for  granting  an  appeal  that  the  facts  supported  by  the  commonwealth's 
proofs  do  not  constitute  the  offense  of  which  he  was  convicted. 

Rule  to  strike  ofT  an  appeal  on  a  summary  conviction  be- 
fore a  justice  of  the  peace.  Q.  S.  Westmoreland  Co.  Au- 
gust T.,  1897,  No.  190. 

James  L,  Kennedy,  for  rule. 
Walkinshaw  &  Banks,  contra, 

McCoNNELL,  J.,  August  27,  1897. — Appeal  was  allowed  in 
this  case  on  June  16,  1897,  because  under  the  facts,  as  they 
appear  in  the  justice's  record,  there  could  be  no  legal  con- 
viction. The  Act  of  June  25,  1895,  P.  L.  271,  is  entitled  "An 
Act  creating  and  defining  the  offense  of  disorderly  conduct 
by  persons  on  tlie  public  highzvays,  roads,  streets,  lanes,  alleys, 
parks,  squares  or  commons  of  the  commonwealth,  or  near  there- 
to, and  fixing  penalties  for  committing  such  offense."  An 
integral  and  essential  part  of  the  offense  is  to  be  found  in  the 
place  of  its  commission.  The  acts  complained  of  must  involve 
some  invasion  of  the  quiet  and  peaceable  enjoyment  by  the 
public  of  places  dedicated  to  the  use  of  the  public,  in  order 
that  an  offense  be  made  out.  Mere  noise,  disassociated  from 
a  consideration  of  such  public  place,  does  not  constitute  the 
offense. 

It  is  essential  in  the  case  of  a  summary  conviction  that  it 
appear  from  the  record  what  the  act  complained  of  is,  "and 
that  it  shall  describe  it  or  define  it  in  such  a  way  as  to  indi- 
viduate it  and  show  that  it  falls  within  an  unlawful  class  of 
acts:"  Com.  v.  Nesbit,  34  Pa.  398. 

We  therefore  have  a  right  to  look  at  the  facts  set  up  in  the 
record  to  see  whether  a  defendant  has  good  cause  to  ask  for 
an  appeal  from  a  summary  conviction.  The  concatenation  of 
circumstances  and  conduct  constituting  the  offense  is  required 
to  be  there.  Looking  at  the  record  in  this  case,  we  do  not  find 
that  the  conduct  of  the  accused  was  in  any  way  associated 


Digitized  by  VjOOQ IC 


88  PENNSYLVANIA  [Vou 

[Commonwealth  v,  Feiree.] 

with  the  "highways,  roads,  streets,  lanes,  alleys,  parks,  squares 
or  commons  of  the  commonwealth/'  He  therefore  could  not 
be  lawfully  convicted;  and  this  is  the  "cause  shown'*  to  sup- 
port the  appeal.  Certainly,  if  we  had  this  record  before  us  on 
a  certiorari,  we  would  be  compelled  to  reverse  it.  It  appears 
that  defendant  was  fined,  but  it  does  not  appear  that  he  was 
ever  convicted  of  anything.  This  should  appear:  Com.  v. 
Nesbit,  34  Pa.  398;  Reid  v.  Wood,  102  lb.  312. 

We  think  a  defendant  may  show  as  cause  for  granting  an 
appeal  that  the  facts  supported  by  the  commonwealth' > 
proofs  do  not  constitute  the  offense  of  which  he  has  been  con- 
victed. He  may  show  that  from  the  record  of  the  alleged 
conviction. 

It  would  serve  but  little  purpose  to  refuse  an  appeal  in  a 
case  which  would  be  reversed  for  lack  of  jurisdictional  aver- 
ments and  facts  on  certiorari.  It  would  doubtless  be  better 
practice  in  all  cases  to  show  the  reason  for  asking  for  the 
appeal  by  a  petition.  We  so  stated  at  the  time  of  granting  it. 
It  has  never  been  the  practice  in  this  court  to  give  notice  by 
rule  before  allowing  or  refusing  an  appeal  of  this  kind.  It 
might  be  better  to  do  that,  but  we  have  found  that  motions 
of  the  kind  we  are  now  considering  are  a  sufficient  safeguard 
to  appellees.  The  procedure  is  not  prescribed  by  the  statute, 
and  we  have  as  much  right  to  adopt  our  mode  as  other 
courts  have  to  adopt  theirs.  We  therefore  do  not  regard  the 
cases  cited  as  controlling. 

And  now,  August  27,  1897,  the  rule  to  show  cause  why  the 
appeal  should  not  be  stricken  off  is  discharged. 

From  Albert  H.  Bell,  Esq.,  Greensburs:,  Pa. 


Hunt  A  Connell  Co.  v.  Beilly. 

Justice  of  the  peace — Appeals — Affidavit  under  Act  of  July  14, 
1897. 

An  affidavit  that  an  appeal  from  a  justice  of  the  peace  is  not  for  delay 
as  required  by  the  Act  of  July  14,  1897,  will  be  permitted  to  be  filed  nunc 
pro  tunc  after  the  time  for  appeal  has  expired,  where  it  appears  that  a 
copy  of  the  Act  had  been  on  file  in  the  prothonotary's  office  only  a  few 
days  when  the  appeal  was  taken,  and  that  the  attorney  for  the  appellant 
had  no  actual  knowledge  of  it. 

Rule  for  permission  to  perfect  appeal.    C.  P.  Wayne  Co. 
May  T.,  1897,  Nos.  247  and  248. 

C  A.  McCarty,  for  rule;  F.  M.  Monaghan,  contra. 
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PuRDY,  P.  J.,  Nov.  9,  1897. — On  July  19,  1897,  the  plain- 
tiff obtained  judgment  against  the  defendant,  and  on  the  7th 
day  of  August,  the  defendant,  by  her  attorney,  paid  costs, 
entered  bail  for  future  costs,  took  transcript  of  appeal  and  en- 
tered it  August  10.  The  same  day  the  plaintiff  entered  a 
transcript  of  the  judgment  in  the  office  of  the  prothonotary 
and  issued  fi.  fa.  thereon.  August  11  the  defendant  asked 
for  stay  of  fi.  fas.  pending  application  to  perfect  appeal 
by  filing  the  affidavit  required  by  the  Act  of  July  14,  1897, 
which  provides  that  "no  appeal  shall  be  entertained  from  the 
judgment  of  a  justice  of  the  peace  or  alderman,  unless  the 
appellant,  or  his  attorney  or  agent,  shall  make  affidavit  that 
the  appeal  is  not  for  delay  but  that  he  verily  believes  that 
injustice  has  been  done." 

The  defendant's  attorney  avers  that  he  knew  nothing  of  the 
judgment  until  August  6.  That  the  copy  of  the  Act  of  Assem- 
bly referred  to  had  been  on  file  in  the  prothonotary's  office 
but  about  a  week  before  the  appeal  was  taken,  a  part  of  which 
time  he  was  out  of  town  and  had  no  knowledge  of  the  Act  at 
the  time  of  taking  the  appeal. 

The  decisions,  by  the  common  pleas  judges,  under  the  Acts 
of  Assembly  regulating  appeals  from  the  judgment  of  jus- 
tices, seem  to  be  somewhat  inharmonious.  The  disposition 
seems  to  have  been  to  permit  the  correction  of  errors,  after 
the  expiration  of  the  time  limited  for  taking  the  appeal,  where 
the  appellant  in  good  faith  took  the  appeal,  and,  through  no 
fault  or  laches  of  him,  but  in  consequence  of  some  mistake 
or  oversight,  not  constituting  actual  culpability,  the  require- 
ments of  the  law  have  not  been  strictly  complied  with,  and 
to  refuse  the  aid  sought  when  the  existing  defects  are  the  re- 
sult of  the  appellant's  own  culpability.  In  Womelsdorf  v. 
Heifner,  104  Pa.  i,  it  is  held  that  an  appeal  may  be  perfected 
after  the  time  for  appealing  has  elapsed,  by  permitting  the 
appellant  to  file  the  affidavit  required  by  the  Act  of  April 
20,  1876,  in  appeals  from  judgments  forwages  of  manual  labor. 
It  is  true  that  in  this  case  the  court  expressed  a  doubt  as  to 
whether  the  case  came  within  the  Act  of  1876,  but  the  case 
is  not  based  expressly  on  this  ground. 

In  the  present  case  the  copy  of  the  Act  of  July  14,  1897, 
had  been  in  the  prothonotary's  office  but  a  few  days  when  the 
appeal  was  taken,  and  the  attorney  for  appellant  alleges  want 
of  actual  or  constructive  notice  of  the  entry  of  judgment 
until  the  time  for  appeal  was  short  and  some  haste  was  nec- 
essary in  the  premises.    We  do  not  think  that  the  attorney 
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who  took  the  appeal  is  chargeable  with  negligence  with  refer- 
ence to  his  want  of  knowledge  of  the  Act  of  July  14,  1897. 
We  may  confess  that  the  court  had  no  knowledge  of  it  until 
this  matter  came  up.  The  matter  comes  up  on  the  appellant's 
own  motion,  made  at  the  earliest  opportunity  which  offered 
after  his  discovery  of  the  error,  and  we  think  the  application 
should  be  favorably  considered  and  permission  given  to  per- 
fect the  appeal. 

From  A.  T.  Searle,  Esq.,  Honesdale,  Pa. 


Engle  9.  SuBqaehanna  Mutual  Fire  Insurance  Co. 
Practice — Discontinuance — Service  of  writ — Motion  to  quash, 

A  discontinuance  means  no  more  than  a  declaration  of  the  plaintifiTs 
willins^ess  to  stop  the  pending  action;  it  is  neither  an  adjudication  of 
his  cause  by  the  proper  tribunal,  nor  an  acknowledgment  by  himself  that 
his  claim  is  not  well  founded. 

Under  the  Act  of  1889,  in  a  suit  against  a  domestic  insurance  company, 
the  circumstances  which  subject  it  to  such  suit  need  not  be  set  forth  in  the 
praecipe  or  summons. 

Motion  to  set  aside  service.  C.  P.  Monroe  Co.  Sept.  T., 
1897,  No.  26. 

Plaintiff  caused  to  be  issued  out  of  the  said  court  of  com- 
mon pleas  of  Monroe  county  two  writs  against  the  defend- 
ant, for  the  same  cause  of  action,  returnable  to  the  same  re- 
turn-day of  the  same  term,  but  having  discontinued  both 
caused  a  third  to  be  issued  returnable  to  the  same  term  as 
the  other  two.  Defendant  contended  that  the  said  plaintiff 
had  not  the  right  to  issue  three  writs  including  or  covering  the 
same  causes  of  action  and  the  same  facts,  and  further  objected 
to  the  present  action  that  the  special  circumstances  under 
which  such  writs  can  issue  are  not  set  forth  in  the  present 
writ,  or  the  praecipe  in  the  case. 

/.  H.  Shall,  for  plaintiff;  Staples  &  Erdman,  for  defendant. 

Craig,  P.  J.,  Nov.  15,  1897. — ^The  first  reason  was  not 
seriously  pressed  at  the  argument.  We  can  therefore  dis- 
miss it.  A  discontinuance  means  no  more  than  a  declara- 
tion of  the  plaintifFs  willingness  to  stop  the  pending  action; 
it  is  neither  an  adjudication  of  his  cause  by  the  proper  tribu- 
nal nor  an  acknowledgment  by  himself  that  his  claim  is  not 
well  founded:  T.  &  H,  Prac,  Section  564.    This,  of  course. 
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does  not  apply  where  actions  are  groundless  and  brought 
with  a  vexatious  or  corrupt  purpose. 

Nor  can  we  sustain  the  second  reason.  The  criticism  is 
that,  inasmuch  as  the  service  was  made  under  the  statute  of 
May  13,  1889,  P-  L.  196,  Section  i,  the  praecipe  or  writ  should 
recite  the  special  circumstances  for  which  the  writ  can  issue 
under  the  statute.  Is  this  a  ground  to  quash  or  set  aside 
the  writ?  The  praecipe  contains  a  command  that  the  writ  be 
directed  to  the  sheriff  of  Dauphin  county,  Pa.  The  writ 
was  so  directed,  and  was  served  by  the  sheriff  of  Dauphin 
county  as  follows: 

"Served  the  within  summons  personally  on  the  Susquehanna 
Mutual  Fire  Insurance  Company  at  its  principal  office  in  the 
city  of  Harrisburg,  county  of  Dauphin,  state  of  Pennsylvania, 
by  giving  to  R.  Wilson  Hoffman,  secretary  of  said  defendant 
company,  a  true  and  attested  copy,  and  making  known  to  him 
the  contents  thereof." 

This  would  appear  to  be  a  good  service,  unless  the  conten- 
tion of  the  defendant  as  to  the  praecipe  and  writ  be  correct. 

The  case  of  the  Benwood  Iron  Works  v.  Hutchinson  & 
Bro.,  loi  Pa.  359,  was  an  action  against  a  foreign  corpora- 
tion. It  was  there  held  that  the  circumstances  which  sub- 
ject a  foreign  corporation  to  a  suit  in  this  state  need  not  be 
set  forth  in  the  praecipe  or  summons,  and  that  the  absence  of 
such  showing  is  no  ground  for  quashing  the  writ.  If  the  de- 
fendant is  not  within  the  circumstances  which  render  it  ame- 
nable to  the  court  issuing  the  writ  a  plea  to  the  jurisdiction  is 
the  proper  remedy. 

The  case  of  Coyle  v.  Metropolitan  Life  Ins.  Co.,  8  Kulp, 
169,  was  a  suit  in  which  the  writ  issued  out  of  the  common 
pleas  of  Luzerne  county,  and  was  directed  to  and  served  by 
the  sheriff  of  Philadelphia.  It  involved  a  consideration  of  the 
Act  of  1889.  The  principle  laid  down  in  the  Benwood  Iron 
Works  V.  Hutchinson  &  Bro.,  supra,  was  considered  and  fol- 
lowed. And  it  was  held  that,  although  the  return  of  service 
did  not  show  the  insured  was  a  resident  of  the  county  where 
the  summons  issued,  yet  the  defendant  was  not  entitled  to 
have  the  return  set  aside.  Advantage  of  such  a  defect  must 
be  taken  by  some  other  proceeding. 

The  practice  is  further  illustrated  in  Quinn  v.  Fidelity  Ben- 
eficial Association,  100  Pa.  382.  In  that  case  the  writ  issued 
out  of  the  common  pleas  of  Schuylkill  county,  and  was  di- 
rected to  the  sheriff  of  Lancaster  county,  commanding  him 
to  summon  the  defendant  to  appear  before  the  common  pleas 
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of  Schuylkill  county.  The  distinct  question  of  the  case  in 
hand  does  not  appear  to  have  been  raised  in  that  case,  but, 
we  think,  its  decision  is  in  line  with  the  cases  already  cited. 
To  the  same  purport  is  the  case  of  Bennett  v.  Keystone  Mu- 
tual Benefit  Association,  i6  Pa.  C.  C.  R.  596.  Hence  we 
hold  that,  under  the  Act  of  1889,  in  a  suit  against  a  domes- 
tic insurance  company,  the  circumstances  which  subject  it 
to  such  suit  need  not  be  set  forth  in  the  praecipe  or  summons. 
And  now,  Nov.  15,  1897,  the  rule  is  discharged. 

From  W.  A.  Erdman,  Esq.,  Stroudsburg,  Pa. 


Booth  A  Flinn  v.  XoOuioe. 

Wages — Priority  of  lien — Farmer — Acts  of  April  g^  1872 ^  June 
J,  1887,  June  /J,  i88y,  and  May  12,  i8gi. 

"A  farmer,  manager,  overseer  and  laborer,  in  and  about  the  business 
of  operating  and  conducting  a  farm,  and  the  purchase,  raising  and  selling 
and  training  of  live  stock,"  is  within  the  Wages  Acts,  and  entitled  to 
claim  as  a  preferred  creditor. 

Under  the  Acts  giving  wages  claims  a  preference,  if  the  claim  is  not 
filed  within  three  months  after  the  wages  become  due  and  owing,  no  Hen 
is  created  against  real  estate. 

A  wages  claim  has  no  priority  of  lien  against  real  estate  over  a  judg- 
ment previously  entered. 

Exceptions  to  sheriffs  return.    C.  P.  Westmoreland  Co. 

Albert  H,  Bell  and  G.  D.  Albert,  for  claimant. 
Williams,  Sloan  &  GrifRth,  for  execution  creditor. 

Doty,  P.  J.,  August  28,  1897. — ^The  fund  for  distribution 
arises  from  the  sale  by  the  sherifT  of  defendant's  real  estate. 
The  sale  was  on  August  28,  1893,  and  realized  the  sum  of 
$3,701.  This  fund  in  part  was  appropriated  to  prior  judgment 
creditors  and  return  made  that  plaintiffs  receipt  as  a  lien  cred- 
itor had  been  taken  for  the  balance,  to  wit,  the  sum  of  $909.97. 

To  the  sheriffs  schedule  of  distribution  Patrick  Gallagher, 
a  wage  claimant,  filed  exceptions.  The  contest  is  between 
Booth  &  Flinn  and  the  labor  claimant.  The  judgment  of 
Booth  &  Flinn  was  entered  in  this  court  on  May  23, 
1893.  The  wage  claim  against  the  real  estate  was  filed  on  the 
day  of  sale,  August  28,  1893.  The  claimant  demands 
the  sum  of  $150  for  three  months*  service  from  March  i,  1893, 
until  June  i,  1893,  for  wages  of  labor  as  a  "farmer,  manager, 
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overseer  and  laborer,  in  and  about  the  business  of  operating 
and  conducting  a  farm,  and  the  purchase,  raising,  selling 
and  training  of  live  stock."  Under  these  facts  is  the  ex- 
ceptant entitled  to  the  whole  or  any  part  of  said  claim? 

The  claim  is  filed  as  a  lien  under  the  Act  of  April  9,  1872, 
the  Act  of  June  13,  1883,  and  May  12,  1891.  Under  these 
three  Acts  and  the  supplemental  Act  of  June  3,  1887,  P.  L. 
337,  it  may  be  conceded  that  the  claimant  is  entitled  to  claim 
as  a  preferred  creditor.  But  in  order  to  have  a  preference,  he 
must  bring  himself  within  the  provisions  of  the  Acts,  which 
are  to  be  closely  adhered  to  and  complied  with  in  all  re- 
spects. 

Objection  is  made  that  the  claimant  is  not  entitled  to  any 
part  of  the  claim  for  two  reasons:  First,  because  it  was  not 
filed  in  time  to  become  a  lien  on  the  real  estate;  second,  be- 
cause it  is  postponed  to  the  judgement  which  was  of  record 
at  the  time  said  claim  was  filed. 

The  claim  was  filed  on  August  28,  1893.  The  claim  is  for 
three  months'  service  from  March  i  to  June  i,  1893.  The 
time  when  the  wages  were  due  and  payable  is  not  averred. 
The  auditor  finds  that  the  wages  were  payable  monthly.  That 
the  sum  of  $50  was  due  on  the  first  day  of  April,  and  the  like 
sum  due  on  the  first  of  May  and  June,  1893.  The  Acts  al- 
ready referred  to  and  under  which  the  claim  is  filed,  contain 
substantially  the  same  provision:  "That  no  such  claim  shall 
be  a  lien  upon  real  estate  unless  the  same  be  filed  in  the  pro- 
thonotary's  office  of  the  county  in  which  such  real  estate  is 
situated  within  three  months  after  the  same  becomes  due  and 
owing  in  the  same  manner  as  mechanics'  liens  are  now  filed." 
This  language  admits  of  no  misunderstanding.  A  lien  is 
given  against  the  real  estate  if  filed  within  three  months  after 
the  same  is  due  and  owing  and  not  otherwise.  The  cases  are 
uniform  in  holding  that  these  Acts  which  confer  special  priv- 
ileges are  to  be  strictly  construed  and  applied.  If,  therefore, 
the  claim  was  not  filed  within  three  months  after  the  wages 
became  due  and  owing  it  was  too  late  to  secure  a  lien  against 
the  real  estate.  The  wages  of  the  months  of  March  were  due 
and  owing  on  the  first  of  April,  and  the  wages  of  April  were 
payable  on  the  first  day  of  May,  1893.  As  the  claim  for  such 
wages  was  not  filed  until  August  28,  1893,  more  than  three 
months  after  the  same  became  due  and  owing,  it  was  too  late, 
and  no  lien  was  thereby  secured  against  the  real  estate.  It  is 
true  in  the  case  of  a  mechanics'  Hen  that  the  claim  is  good  if 
filed  within  six  months  from  the  last  item  of  labor  or  ma 
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terial  furnished,  but  this  is  only  because  of  an  express  pro- 
vision of  the  statute.  The  claim  for  the  wages  of  the  month  of 
May  was  filed  within  three  months  from  the  time  they  were 
due  and  payable  and  in  this  regard  the  claim  is  unassailable. 

The  second  objection  raises  the  question  whether  the  labor 
claim  has  priority  over  the  lien  of  the  judgment.  The  judg- 
ment was  entered  on  May  23,  1893.  The  claim  for  wages  was 
not  filed  of  record  until  August  28,  1893.  Both  are  statutory 
liens.  Which  has  the  preference  under  the  statute?  In 
Wade's  Ap.,  29  Pa.  328,  construction  was  given  to  the  Act 
April  2,  1849.  This  was  an  Act  for  the  protection  of  miners, 
mechanics  and  laborers  in  certain  counties.  It  provided  that 
in  all  cases  of  execution,  the  officer  executing  the  writ  should 
pay  such  out  of  the  proceeds  of  sale.  It  was  held  in  this  case 
that  the  claims  were  not  restricted  to  the  proceeds  of  personal 
property,  but  might  be  paid  from  the  fund  arising  from  the 
sale  of  real  estate  if  not  to  the  prejudice  of  recorded  liens. 
And  yet  the  Act  provided  that  such  claims  "shall  be  first  pre- 
ferred and  paid  before  any  other  creditor  or  creditors  of  the 
assignor."  The  common-law  lien  of  the  execution  creditor 
was  postponed  to  the  claim  of  the  laborer,  but  the  statutory 
lien  of  the  judgment  was  held  good  against  such  claim  in  the 
absence  of  an  express  intention  to  repeal  the  statute  giving 
the  lien.  The  case  cited  is  followed  in  Johnston's  Est.,  33  Pa. 
511,  and  approved  in  Vastine's  Ap.,  38  Pa.  164.  The  princi- 
ple seems  to  control  the  present  case. 

We  find  nothing  in  conflict  with  the  cases  cited.  Although 
not  in  all  respects  applicable,  in  the  same  line  are  Schnapp's 
Ap.,  2  W.  N.  C.  149,  and  Wolfs  Ap.,  15  W.  N.  C.  162.  It  is 
not  provided  in  any  of  the  Acts  under  which  the  claim  is  filed 
that  such  claim  shall  have  preference  over  a  judgment  of 
record.  In  the  absence  of  some  such  provision  to  vindicate 
clearly  the  legislative  intent  to  postpone  the  statutory  lien 
of  a  judgment  to  the  claim  of  a  laborer,  the  principle  enun- 
ciated in  Wade's  Ap.,  supra,  and  followed  in  the  other  cases 
cited  must  be  applied,  and  its  application  is  fatal  to  the  wage 
claim. 

And  now,  August  28,  1897,  the  exception  to  the  special  re- 
turn is  dismissed  at  the  cost  of  the  exceptant,  and  the  said  re- 
turn confirmed  absolutely. 

From  Albert  H.  Bell,  Esq.,  Greensburg,  Pa. 
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John  F.  Jones  v.  Isaac  Bower. 

Construction  of  a  will— Application  of  the " rule  in  Shelley's  case'' 

Where  the  words  ''nearest  male  heirs"  are  used  by  the  testator,  and  it 
is  evident  that  the  word  "heirs"  is  not  used  in  its  technical  sense,  the 
"rule  in  Shelley's  case"  will  not  apply. 

Case-Stated.     C.  P.  Chester  Co.     Oct.  T.,  1897,  No.  17. 

The  case-stated  was  as  follows:  It  is  hereby  agreed  by  and 
between  the  parties  plaintiff  and  defendant  above  named,  that 
the  following  case  be  stated  for  the  opinion  of  the  court,  in 
the  nature  of  a  special  verdict,  viz. :  That  John  Jones,  late  of 
the  township  of  London  Britain,  Chester  county,  Pa.,  the 
father  of  the  said  plaintiff,  died  on  or  about  the  8th  day  of 
July,  A.  D.  1889,  seized  in  his  demesne  as  of  fee,  of,  is  and 
to  a  certain  messuage  and  tract  of  land,  situate  in  the  said 
township  of  London  Britain,  bounded  by  lands  of  Alexander 
Bums,  David  Mercer,  Jonas  Keighley,  Matilda  Hood,  John 
Ellicot,  Richard  White,  George  George,  James  Hattan  and 
Charles  Jones,  containing  one  hundred  and  eighty-five  acres, 
more  or  less,  with  the  appurtenances,  leaving  a  last  will  and 
testament,  bearing  date  the  31st  day  of  May,  A.  D.  1886,  duly 
proven  before  the  register  of  wills,  at  West  Chester,  on  the 
27th  day  of  July,  A.  D.  1889,  wherein,  amongst  other  things, 
he  devised  as  follows,  viz.:  "I  give  to  my  four  sons,  Jacob,  Scott, 
John  and  Evan  the  farm  on  which  I  reside,  in  London  Britain 
township,  during  their  natural  lives,  and  at  their  deaths,  to 
their  or  each  of  their  nearest  male  heirs;  but  if  either  of  them 
should  desire  to  sell  out  to  the  other,  it  is  my  will  that  they  do 
so,  of  their  own  individual  interest,  but  in  no  way  to  destroy 
this  grant  or  bequest;"  a  copy  of  said  will  is  hereto  annexed 
and  made  part  of  this  case-stated.  That  at  the  time  of  his 
making  said  will,  and  of  his  death,  the  said  testator,  besides 
his  said  four  sons,  had  two  daughters,  both  of  whom  were 
married,  viz. :  Mary  E.  Crosson,  who  had  two  sons,  and  Sarah 
Young,  who  was  childless.  That  at  the  time  of  the  making 
of  said  will,  and  of  the  testator's  death,  the  said  plaintiff  John 
F.  Jones  was  the  only  one  of  the  said  testator's  four  sons  who 
was  married,  he  having  as  his  issue  only  three  female  children. 
That  by  writing  duly  signed,  bearing  date  the  30th  day 
of  July,  A.  D.  1897,  a  copy  of  which  is  hereto  annexed,  as  part 
of  this  case-stated,  the  said  John  F.  Jones,  believing  that  by 
said  will  he  was  possessed  of  an  estate  in  fee  simple  as  to  an 
undivided  one-fourth  part  of  the  said  premises,  agreed  to  con- 
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vey  the  same,  for  the  consideration  of  twenty-five  hundred 
dollars  ($2,500),  to  the  said  defendant,  Isaac  Bower,  on  or 
before  the  first  day  of  August,  A.  D.  1897;  but  at  the  time 
when  the  said  conveyance  was  to  be  made,  the  said  defendant 
refused  to  accept  the  same,  or  to  perform  his  part  of  the  said 
contract,  alleging  that  the  said  John  F.  Jones  was  unable  to 
keep  and  perform  the  covenants  contained  in  said  agreernent, 
to  be  kept  and  performed  on  his  part,  for  the  reason  that  the 
said  John  F.  Jones  was  not  seized  and  possessed  of  an  estate 
in  fee  simple  in  the  undivided  one-fourth  part  of  said  real  es- 
tate; but  was  only  possessed  of  a  life  estate  therein,  the  actual 
tender  of  the  deed  being  dispensed  with  by  the  agreement 
of  the  party.  If  the  court  shall  be  of  opinion  that  the  said 
John  F.  Jones,  by  virtue  of  the  will  above  recited  of  his  father, 
the  said  John  F.  Jones,  took  a  fee  simple  estate  in  an  undi- 
vided one-fourth  part  of  the  said  premises  above  described, 
then  judgment  shall  be  entered  for  the  plaintiff  in  the  sum  of 
twenty-five  hundred  dollars  ($2,500),  but  if  the  court  shall 
be  of  a  contrary  opinion,  then  judgment  to  be  entered  for  the 
defendant;  either  party  reserving  the  right  to  appeal  to  the 
Supreme  Court  of  Pennsylvania. 

George  P.  Johnson,  for  plaintiff;  5*.  D.  Ramsay,  for  defendant. 

Butler,  J.,  Nov.  8,  1897. — This  is  a  case-stated  for  the 
purpose  of  having  it  determined  whether  the  plaintiff,  John 
F.  Jones,  takes  a  fee  simple  estate  under  the  devise  in  the  will 
of  his  father,  John  Jones,  deceased,  and  the  Act  of  Assembly, 
in  the  real  estate  described  in  the  case-stated. 

The  language  of  the  testator  is,  "I  give  to  my  four  sons, 
Jacob,  Scott,  John  and  Evan  the  farm  on  which  I  reside  in 
London  Britain  township,  during  their  natural  lives,  and  at 
their  deaths  to  their  or  each  of  their  nearest  male  heirs;  but 
if  either  of  them  should  desire  to  sell  out  to  the  other,  it  is  my 
will  that  they  shall  do  so  of  their  own  individual  interests,  but 
in  no  way  to  destroy  this  grant  or  bequest." 

It  is  entirely  clear  that  the  testator  intended  to  give  his 
sons,  Jacob,  Scott,  John  and  Evan  merely  life  estates.  He 
says  so  expressly,  and  further  unequivocally  indicates  the 
same  purpose  by  the  language  that  immediately  follows.  If 
he  intended  his  sons  to  take  estates  of  inheritance,  he  would 
not  find  it  necessary  to  authorise  them  to  sell  their  interests, 
he  would  not  restrict  them  to  the  sale  of  their  individual  in- 
terests in  such  a  way  as  not  to  "destroy  this  grant  or  bequest," 
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and  he  would  not  require  them,  if  they  should  sell,  to  sell  to 
each  other.  This  manifest  particular  intent  as  to  the  hfe 
estate  is  of  no  avail,  however,  if  it  is  apparent  that  the  testa- 
tor intended  to  vest  the  remainder  in  the  heirs  general  or  the 
heirs  of  the  body  of  the  first  takers,  as  heirs,  as  lines  of  general 
or  lineal  inheritance.  If  this  appears,  then  the  particular  in- 
tent to  give  a  life  estate  to  the  first  takers  is  sacrificed  to  the 
main  intent  of  the  testator  to  create  an  estate  of  inheritance 
with  the  first  takers  as  the  ancestors  from  whom  the  descent 
is  to  be  accounted:  Hileman  et  al.  v,  Bouslaugh,  13  Pa. 
344;  YamalFs  Ap.,  70  Pa.  335.  The  question  then  is 
what  does  the  testator  mean  with  respect  to  the  remainder 
over?  Does  he  give  them  to  the  heirs  general  or  heirs  of  the 
body,'  as  such,  of  the  first  takers;  or  does  he  designate  and 
describe  purchasers?  He  says,  **To  their  and  each  of  their 
nearest  male  heirs.''  We  will  assume  what  is  most  favorable 
to  the  plaintiff,  that  this  language  is  to  be  read  as  the  near- 
est male  heir  of  each.  The  word  heir  is  used,  and  it  imports 
a  limitation.  It  cannot,  however,  in  this  case  import  a  gen- 
eral succession,  for  it  is  limited  by  the  word  male.  A  part  of 
the  inheritable  blood  is  thus  clearly  excluded:  Kuntzleman's 
Est.,  136  Pa.  142;  Bassett  v.  Hawk,  1 18  Pa.  94. 

Can  the  words  used  by  the  testator  be  construed  as  limit- 
ing a  succession  to  the  heirs  male  of  the  body  of  the  first 
takers,  as  creating  in  them  estates  tail  male? 

In  Mclntyre  v.  Ramsey,  23  Pa.  317,  the  court  says:  "Words 
of  procreation  are  as  necessary  to  the  creation  of  an  estate  tail 
as  words  of  inheritance  are  to  a  fee  simple:"  2  Bl.  Coms.  114. 
But  we  have  no  words  of  procreation  here.  Even  the  words 
which  designate  the  first  taker  after  the  life  estate  do  not 
necessarily  import  that  he  must  be  one  of  the  heirs  of  the  tes- 
tator's body.  He  may  be  his  "next  male  heir  nearest  in  kin- 
dred," without  being  lineally  descended  from  him.  In  the 
case  we  are  considering  no  word  of  procreation  is  present, 
and  heirs  of  the  body  are  no  more  implied  than  in  the  case 
cited.  The  language  there  found,  "next  male  heir  nearest 
in  kindred,"  is  sJmost  identical  with  the  language  in  the  will 
of  John  Jones.  Moreover,  the  testator  there  added  the 
words,  "So  on  in  succession  on  that  line,"  words  calculated 
to  give  the  contention  for  a  fee  tail  more  support  than  it  has 
here.  In  Bassett  v.  Hawk,  118  Pa.  94,  the  language  of  the 
testator  was:  "To  my  son  Daniel,  to  his  use  as  long  as  he 
shall  live,  and  to  his  legal  heirs,  if  he  have  any  at  his  death; 
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and  if  my  son  Daniel  do  not  have  any  legal  heirs  at  his  death, 
then  and  in  that  case  I  will  it  to  be  given  to  my  grandchildren, 
Charlotte,  Mary  and  Columbus."  In  this  case  there  was  no 
limitation  or  qualification  placed  by  the  testator  on  the  word 
"heirs."  The  court  held  that  he  must  have  meant  either 
heirs  general  or  heirs  lineal,  as  these  are  the  only  lines  of  in- 
heritance; concluded  that  he  did  not  mean  heirs  general,  be- 
cause he  limited  the  ultimate  remainder  to  persons  who  would 
be  his  heirs,  if  he  should  die  without  issue,  and  by  this  pro- 
cess of  exclusion  determined  that  he  meant  heirs  lineal,  heirs 
of  the  body.  No  such  reasoning  is  applicable  to  our  case. 
The  testator  has  qualified  the  word  heir,  by  the  word  male, 
and  while  he  thus  excludes  from  his  intent,  heirs  general,  he 
is  as  likely  to  have  meant  heirs  male  collateral,  as  heirs  lineal. 
It  cannot  be  contended  as  in  the  case  cited,  that  the  testator 
meant  to  exclude  heirs  general  and  not  heirs  lineal,  because 
his  terms  of  exclusion  apply  as  fairly  to  one  line  as  the  other. 
He  simply  eliminates  the  females,  whether  lineal  or  collateral. 
Qualified  as  the  word  heirs  is  by  the  word  male,  with  nothing 
to  imply  that  heirs  of  the  body  were  intended,  we  do  not 
think  that  the  word  heirs  can  be  construed  as  one  of  limita- 
tion. 

Aside  from  this  we  are  of  opinion  that  the  further  qualifi- 
cation of  the  word  heirs,  by  the  word  nearest,  is  fatal  to  the 
plaintiff's  contention. 

As  before  stated,  when  the  word  heirs  is  used  in  its  techni- 
cal sense  in  connection  with  the  remainder,  the  rule  in  Shelley's 
case  applies,  no  matter  how  plain  the  intent  of  the  testator 
to  limit  the  first  taker  to  a  life  estate.  It  is  equally  the  law, 
however,  that  the  rule  in  Shelley's  case  does  not  assist  in  de- 
termining whether  the  testator  did  use  the  word  heirs  in  its 
technical  sense.  Whether  he  did  or  not  is  a  preliminary 
question  to  be  determined  before  it  can  be  known  whether 
the  rule  in  Shelley's  case  applies. 

"In  regard  to  wills  the  cases  show  that  technical  phrases 
as  well  as  forms  of  expression  decided  in  other  cases  are  not 
permitted  to  overturn  the  intent  of  the  testator,  when  that 
intent  is  clearly  ascertained  to  be  different  in  the  will  under 
examination  by  the  court.  ...  All  the  authorities  agree  that 
this  rule  has  no  place  in  the  interpretation  of  a  will,  and  takes 
effect  only  when  the  interpretation  has  been  first  ascertained. 
...  I  cite  these  expressions,  not  for  the  purpose  of  apply- 
ing the  rule  in  Shelley's  case, strictly  so-called, to  this  case;  but 
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to  show  that  the  intent  of  the  testator,  as  discovered  from  his 
will,  is  the  true  and  only  guide  to  its  interpretation  before 
the  law  will  declare  its  effect,  and  as  explanatory  of  the  con- 
trariety of  decision  upon  different  wills  in  the  use  of  the  words 
'heirs,'  'heirs  of  the  body,'  'issue,'  'children,'  'sons,'  and 
similar  expressions.  Each  has  been  held  to  be  a  word  of  limi- 
tation, or  a  word  of  purchase,  as  the  intent  of  the  testator  in 
the  particular  will  has  been  found  to  warrant  it:"  Yamall's 
Ap.,  70  Pa.  335. 

"A  devisor  who  uses  words  of  limitation  in  an  improper 
sense  may  so  explain  the  meaning  of  them  by  other  words 
in  the  context,  as  to  exclude  his  devise  from  the  rule,  for  it 
operates  only  on  the  intention,  when  it  has  been  ascertained, 
not  on  the  meaning  of  the  words  used  to  express  it:"  Hile- 
man  v.  Bouslaugh,  13  Pa.  344.  Is  not  the  qualifying  word 
"nearest"  conclusive  of  the  testator's  intention  not  to  use  the 
word  "heir"  in  its  technical  sens^,  of  his  ignorance  of  the  legal 
meaning  of  the  word  "heir"?  An  heir  is  one  upon  whom  the 
law  casts  the  inheritance,  one  who  whether  near  or  far  off  in 
inheritable  blood  is  entitled  to  the  ancestor's  estate.  One 
who  knew  the  meaning  of  the  word,  who  was  in  a  position 
to  use  it  advisedly,  would  as  soon  say  nearest  father,  nearest 
mother,  as  nearest  heir.  It  thus  becomes  manifest  that  the 
testator  did  not  use  the  word  heir  in  its  technical  sense,  did 
not  know  the  technical  meaning  of  the  word.  We  are  satis- 
fied that  the  testator  meant  by  nearest  male  heirs,  nearest 
male  kindred;  that  he  intended  to  describe  those  who  should 
take  as  purchasers  upon  the  sons  dying,  and  intended  to  in- 
clude males  descended  from  his  daughters  as  well  as  those 
descending  from  his  sons.  As  before  noted,  the  language  of 
the  testator  excludes  females  only,  so  that  there  is  no  justi- 
fication for  concluding  that  collaterals  were  excluded:  Mcln- 
tyre  v.  Ramsey,  23  Pa.  317. 

The  facts  found  by  the  case-stated,  that  when  John  Jones 
made  his  will  only  one  of  his  four  sons  was  married,  he  having 
no  male  issue,  but  on  the  other  hand  three  daughters;  while 
both  of  his  daughters  were  then  married,  one  of  them  having 
tu'o  sons,  afford  a  good  reason  why  the  testator  should  not 
have  confined  the  devise  over  to  male  issue  of  his  sons. 
These  facts  are  in  consonance  with  the  construction  which 
we  place  upon  his  language. 

As  clearly  as  a  man  could  by  express  language,  and  by  sub- 
sequent reference  of  an  unequivocal  character,  the  testator 
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limited  the  estates  given  to  his  sons  to  life  estates,  and  in  lan- 
guage admitting  of  no  serious  doubt,  we  think,  devised  the 
remainder  upon  the  sons  dying,  to  the  nearest  male  kindred 
of  the  first  takers  as  purchasers. 

The  cases  of  Miller  v.  Lynn,  7  Pa.  443,  and  Leightner  v. 
Leightner,  87  Pa.  144,  are  further  illustrations  of  the  rule 
that  the  intention  of  the  testator  must  first  be  ascertained,  that 
technical  terms  such  as  "heirs,"  "issue,"  will  not  be  given  their 
legal  significance,  when  it  is  apparent  that  the  testator  did 
not  so  intend  them,  and  that  when  he  clearly  means  to  give 
only  a  life  estate  to  the  first  taker,  the  rule  in  Shelley's  case  will 
not  be  applied  merely  because  the  word  heir  is  found  in  con- 
nection with  the  designation  of  those  who  are  to  take  the  re- 
mainder; that  where  from  the  context  it  is  apparent  that  the 
word,  presumably  one  of  limitation,  is  not  so  intended,  but 
is  used  to  aid  in  the  designation  of  those  who  shall  take  from 
the  testator,  as  purchasers,  the  intention  of  the  testator  pre- 
vails, and  the  rule  in  Shelley's  case  has  no  application. 

In  determining  that  the  plaintiff,  John  F.  Jones,  takes  but 
a  life  estate  under  his  father's  will,  we  have  disposed  of  the 
only  question  presented  by  the  case-stated.  In  accordance 
with  the  stipulation  therein  contained,  we  herewith  direct 
judgment  to  be  entered  for  the  defendant. 

From  Arthur  T.  Parke,  Esq.,  West  Chester,  Pa. 


Biimell  V.  Clark. 
Binkenbaoh  v.  Clark. 


Constitutional  law — Act  of  i8^g,  P.  L,  sjj — Auction  sales — 
Legislative  dtscrimijiation. 

The  Act  of  1859,  P.  L.  537,  which  imposes  penalties  for  selling  goods 
at  auction,  is  unconstitutional,  because  it  is  a  trade  regulation  and  dis- 
criminates in  favor  of  some  merchants  and  against  others. 

Cases-stated.  C  P.  Dauphin  Co.  Sept.  T.,  1897,  Nos. 
558  and  574. 

Statement  of  facts  (practically  the  same  in  both  cases): 
I.  The  defendant  is  a  citizen  of  the  state  of  Pennsylvania 
and  of  the  city  of  Harrisburg,  with  a  place  of  business  at  No. 
424  Market  street  in  said  city,  where  up  until  the  13th  day 
of  September,  1897,  he  sold  at  private  sale  during  the  day- 
time and  at  night-time  sold  at  public  auction  to  the  highest 
bidder,  Bibles,  cutlery,  handkerchiefs,  blankets,  table-cloths 
and  general  merchandise,  and  on  Wednesday  and  Saturday 
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mornings  of  each  week  for  the  same  purpose  rented  and  oc- 
cupied a  stand  outside  of  the  Broad  street  market-house,  near 
the  corner  of  Broad  and  Capital  streets,  and  auctioned  and 
sold  new  goods  as  aforesaid  and  not  of  his  own  manufacture 
within  the  limits  of  said  county.  Before  he  commenced  busi- 
ness in  the  said  city  of  Harrisburg  he  applied  to  the  treasurer 
of  Dauphin  county  for  a  license  authorizing  him  to  do  busi- 
ness as  an  auctioneer,  and  was  informed  by  that  official  that 
a  county  license  was  unnecessary;  he  applied  for  and  received 
from  the  treasurer  of  the  city  of  Harrisburg  an  auctioneer's 
license,  for  which  he  paid  the  city  treasurer  $20.  He  called 
upon  the  mayor  of  the  city  of  Harrisburg,  and  requested  that 
he  be  advised  whether  anything  further  was  necessary  before 
commencing  the  business  aforesaid,  and  was  informed  that 
he  had  done  all  that  was  required. 

2.  On  the  7th  day  of  September,  1897,  proceedings  were 
instituted  before  Alderman  Maurer,  of  the  city  of  Harrisburg, 
by  the  plaintiff  above  named  as  well  for  himself  as  for  the 
county  of  Dauphin  against  the  defendant  above  named  for 
auctioning  and  selling  goods  as  aforesaid,  at  the  Broad  street 
market,  said  city  and  county,  on  the  4th  day  of  September, 
1897,  under  the  Act  of  April  12,  1859,  P.  L.  527,  to  restrict 
sales  by  auction  in  the  counties  of  Northampton,  Dauphin 
and  Lehigh,  prohibiting  the  sale  at  auction  of  goods,  wares 
or  merchandise,  not  manufactured  or  produced  by  the  seller 
within  the  limits  of  said  counties,  and  providing  that  one 
offending  shall  forfeit  and  pay  the  sum  of  $50,  to  be  recov- 
ered before  any  alderman  or  justice  of  the  peace  in  an  action 
of  debt,  one-half  to  the  party  who  shall  bring  the  suit,  and 
one-half  to  the  use  of  the  proper  county.  On  the  13th  day 
of  September,  1897,  the  alderman  aforesaid  entered  judg- 
ment against  the  defendant  for  $50  and  costs.  Within  five 
days  thereafter  the  defendant,  upon  agreement  of  counsel, 
with  the  permission  of  the  court,  filed  an  appeal. 

3.  Immediately  upon  a  rendition  of  the  judgment  by  the 
alderman,  the  defendant  discontinued  the  business  of  selling 
the  merchandise  aforesaid  at  public  auction  or  to  the  highest 
bidder,  and  since  that  time  has  been  selling  his  goods,  wares 
and  merchandise  at  a  fixed  price,  under  what  is  known  as  the 
"cheap  John"  system. 

C  H,  Backenstoe,  for  plaintiffs. 

Meyers  &  King,  for  defendant. — ^The  Act  of  1859  is  not  a 


Digitized  by  VjOOQ IC 


102  1>ENN8YLVAK1A  [Vou 

[Burnell  v,  Clark.    Rinkenbach  v.  Clark.] 

valid  and  reasonable  exercise  of  the  police  power,  and  is  there- 
fore unconstitutional  and  void:  Hannibal,  etc.,  R.  Co.  v. 
Husen,  95  U.  S.  465;  Powell  v.  Com.,  114  Pa.  265.  The  Act 
of  1859  is  a  trade  regulation,  and  therefore  invalid:  Sayre 
Borough  V.  Phillips,  148  Pa.  482;  Shamokin  Borough  v.  Flan- 
negan,  156  Pa.  43;  Com.  v,  Harmel,  166  Pa.  89.  The  court 
in  its  discretion  has  the  power  to  remit  the  fines  imposed  upon 
the  defendant,  and  his  conduct  in  the  matter  should  have 
great  weight. 

McPherson,  J.,  Nov.  20,  1897. — It  is  unnecessary  to  dis- 
cuss the  question  raised  in  these  two  cases,  the  point  having 
been  decided  by  the  Supreme  and  superior  courts.  In  ac- 
cordance with  these  decisions  we  hold  the  Act  of  1859,  P.  L. 
537,  under  which  penalties  for  selling  goods  at  auction  were 
imposed  on  the  defendant,  to  be  unconstitutional,  because 
it  is  a  trade  regulation  and  discriminates  in  favor  of  some 
merchants  and  against  others:  Sayre  Borough  v,  Phillips, 
148  Pa.  482;  Shamokin  Borough  v,  Flannigan,  156  Pa..  43; 
Com.  V,  Harmel,  166  Pa.  89;  Com.  v.  Zacharias,  3  Super. 
264;  s.  c,  181  Pa.  131;  Com.  v.  Dunham,  4  Super.  74.  To 
prevent  misapprehension,  it  may  be  well  to  add  that  the 
effect  of  the  Auctioneer's  Act  of  1832 — considered  in  Com. 
V.  Simmons,  2  Chest.  Co.  245,  and  Com.  v,  Crall,  2  Pa.  C.  C. 
R.  240 — upon  the  kind  of  sales  made  by  the  defendant  is  not 
raised  in  these  proceedings.  In  each  case  the  judgment  is 
reversed. 

Exception  to  plaintiff. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Water  and  Oas  Co.  v.  Jenkyn,  Beoorder. 

Mortgage — Satisfaction — Recorder  of  deeds. 

The  person  whose  duty  it  is  to  satisfy  a  mortgage  is  the  mortgagee, 
and  the  recorder  of  deeds  has  no  judicial  function  in  the  matter. 

The  recorder  of  deeds  cannot  refuse  a  trustee  of  a  mortgage  the  oppor- 
tunity to  enter  satisfaction  of  it,  on  the  ground  that  the  beneficiaries 
under  the  mortgage  have  not  been  properly  provided  for. 

Rule  and  answer  sur  alternative  mandamus  commanding 
the  defendant  to  permit  satisfaction  of  certain  mortgages. 
C.  P.  Schuylkill  Co.     Sept.  T.,  1897,  No.  362. 

William  Wilhelm,  for  defendant. 
G.  E,  Farquhar,  for  plaintiff. 


Digitized  by  VjOOQ IC 


20.]  C50UNTY  COURT  REPORTS.  103 

[Water  and  Gas  Co.  v,  Jenkyn,  Recorder.] 

Bechtel,  J.,  Oct.  i8,  1897. — The  answer  admits  the  truth 
of  the  contents  of  the  petition  upon  which  the  above  writ  is- 
sued. The  petition  sets  forth  in  substance  that  three  several 
mortgages  were  given  by  the  plaintiff  to  secure  the  payment 
of  the  sums  therein  mentioned,  and  that  said  mortgages  are 
paid,  but  that  they  are  not  satisfied.  The  present  trustee  who 
was  appointed  by  court  in  place  of  the  deceased  trustees,  ap- 
peared and  desired  to  acknowledge  satisfaction  upon  the 
record,  and  in  this  request  the  president  of  the  water  com- 
pany joined.  All  these  matters  appear  under  oath,  and  also 
that  ail  legal  official  charges  were  tendered  or  that  the  plain- 
tiff stands  ready  to  pay  the  same.  These  matters  are  practi- 
cally admitted  by  the  answer  of  the  defendant,  as  is  also  the 
readiness  to  abide  the  action  of  the  court  averred.  The  only 
ground  upon  which  the  defendant  refused  to  permit  the  trus- 
tee to  acknowledge  satisfaction  is  found  in  this  language, 
"acting  under  the  advice  of  counsel  the  recorder  has  refused 
to  satisfy  said  mortgages  until  such  time  as  it  is  established 
that  the  beneficiaries  under  said  mortgages  have  been  prop- 
erly provided  for."  The  defendant  appears  to  labor  under 
the  impression  that  he  incurs  liability  to  the  parties  interested 
in  said  mortgages,  by  attesting  the  act  of  the  trustee  who  de 
sires  to  acknowledge  that  he  has  received  satisfaction.  This 
certainly  is  a  mistaken  impression;  it  is  not  the  recorder  who 
satisfies  the  instrument  nor  does  he  assert  that  the  instru- 
ment has  in  fact  been  satisfied,  but  simply  that  the  party  who 
sig^s  the  record  has  acknowledged  satisfaction.  This  is  forci- 
bly illustrated  by  the  history  of  the  case  of  Brown  v.  Henry, 
106  Pa.  262.  In  that  case  satisfaction  was  entered  upon 
the  wrong  mortgage,  and  years  after  an  innocent  party  pur- 
chased the  premises  believing  the  mortgage  paid.  The 
mortgagee  did  not  know  of  the  entry  of  satisfaction,  and 
discovered  it  only  when  he  attempted  to  collect  his 
mortgage.  The  case  therefore  presented  the  question 
of  the  effect  of  the  entry  of  satisfaction,  and  both 
the  mortgagee  and  the  purchaser  were  innocent  of  any  part 
in  that  act.  In  that  case  the  innocent  purchaser  argued  that 
It  is  the  duty  of  the  recorder  to  see  that  the  party  about  to 
enter  satisfaction  has  the  proper  authority  to  do  so,  and  that 
his  permission  to  enter  satisfaction  is  a  judicial  determina- 
tion of  the  question  of  authority.  This  Justice  Paxson  an- 
swers in  this  way:  "We  cannot  assent  to  this  broad  proposi- 
tion nor  to  any  other  which  clothes  the  recorder  with  judicial 
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powers,  or  which  invests  the  entry  of  satisfaction  with  any 
of  the  attributes  of  an  act  done  by  a  public  officer  in  the  per- 
formance of  a  public  duty.  The  satisfaction  of  the  mortgage 
is  as  much  the  act  of  the  mortgagee  as  is  his  receipt  upon  the 
back  of  the  bond.  The  recorder  merely  produces  the  book 
to  the  mortgagee  and  allows  him  to  enter  satisfaction.  .  .  . 
That  in  point  of  fact  care  is  usually  taken  to  prevent  unau- 
thorized persons  entering  satisfaction  may  be  admitted  with- 
out attributing  to  his  conduct  in  this  regard  the  weight  of 
judicial  action."  This  language  seems  to  cover  the  very  point 
made  by  defendant  in  his  argument  and  answer.  This  case 
also  points  out  the  fact  that  the  duty  of  satisfying  a  mortgage 
is  by  statute  cast  upon  the  mortgagee  and  that  the  recorder 
simply  attests  his  act.  In  67  Pa.  427,  Lancaster  v.  Smith, 
it  is  said  that  "satisfaction  is  the  act  of  the  mortgagee 
not  of  the  recorder.  The  latter  is  the  custodian  of  the 
records;  it  is  his  duty  to  keep  them  and  to  hand  them  over 
undefaced  to  his  successor  in  office,  but  he  takes  no  part  in 
the  entry  of  satisfaction  beyond  the  production  of  the  proper 
book  and  attesting  the  entry."  He,  as  recorder,  had  no  power 
to  enter  satisfaction  by  virtue  of  his  office;  he  may  do  so  when 
authorized  by  letter  of  attorney  or  by  virtue  of  order  of  court 
under  certain  Acts  of  Assembly.  Under  the  doctrine  thus 
declared  in  Brown  v,  Henry,  supra,  the  mortgagee  recovered 
as  against  the  innocent  purchaser,  notwithstanding  the  record 
showed  satisfaction  acknowledged  before  the  recorder  who 
attested  the  same.  Not  every  satisfaction  discharges  the  en- 
tire instrument  as  against  all  parties  interested;  this  is  plainly 
apparent  from  the  opinion  of  Justice  Williams,  in  McClaughry 
V,  McClaughry,  121  Pa.  477:  "The  mortgagee  may  not 
be  a  creditor  or  the  holder  of  a  single  bond,  but  he  is  the 
holder  of  the  mortgage  for  the  benefit  of  all  who  are  inter- 
ested in  the  debts  secured  by  it.  The  mere  fact  that  he  is 
named  as  the  mortgagee  does  not  clothe  him  with  the  power 
to  extinguish  the  mortgage  regardless  of  the  rights  of  the 
real  creditors  or  bondholders,  but  makes  him  a  trustee  for 
the  use  and  benefit  of  all  persons  interested  in  the  debts  se- 
cured thereby."  Here,  then,  we  have  the  trustee  for  the 
creditors  desiring  to  acknowledge  satisfaction,  and  the  presi- 
dent of  the  water  company  requesting  the  entry  of  satis- 
faction, the  sworn  petition  that  the  mortgages  are  paid,  and 
as  against  this  the  desire  of  the  defendant  to  have  it  "estab- 
lished that  the  beneficiaries  under  the  mortgages  have  been 
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properly  provided  for."  In  view  of  the  foregoing  authorities 
and  the  ruling  there  found  we  can  but  adjudge  the  defend- 
ant's answer  insufficient  and  direct  the  peremptory  writ  to 
issue.  The  regularity  of  the  appointment  of  the  trustee  does 
not  arise  in  this  case,  although  mentioned  in  the  argument, 
and  we  make  no  reference  to  the  law  relating  thereto. 

The  defendant's  answer  is  adjudged  insufficient  and  the 
usual  peremptory  writ  is  directed  to  issue. 

From  M.  M.  Burke,  Esq.,  Shenandoah,  Pa. 


MoNees  v.  Armstrong  County. 

Sfieriffs — Fees — Boarding  prisoners — Discharge  of  prisoners. 

Under  the  Act  of  April  ii,  1856,  P.  L.  314,  the  sheriff  is  not  entitled 
to  more  than  twenty-five  cents  per  day  for  boarding  each  prisoner  under 
his  charge,  and  this  rule  is  not  affected  by  the  fact  that  at  the  time  the 
sheriff  went  into  office  an  order  of  court  was  in  existence  allowing  him 
fifty  cents  per  day. 

A  sheriff  is  not  entitled  to  any  fee  for  discharging  prisoners. 

Trial  by  court.  C.  P.  Armstrong  Co.  June  T.,  1895,  No. 
202. 

A/.  F.  Leason  and  Neale  &  Painter ,  for  appellant. 
Ross  Reynolds,  for  county  of  Armstrong. 

Rayburn,  p.  J.,  Nov.  I,  1897. — This  is  an  appeal  of  G.  W. 
McNees,  late  sheriff  of  Armstrong  county,  from  the  county 
auditors'  report  for  the  year  1894;  and  by  an  agreement  filed 
by  the  parties  trial  by  jury  is  dispensed  with  and  case  sub- 
mitted to  the  court  for  a  decision  and  judgment. 

The  specifications  of  plaintiff  are: 

First. — "The  auditors  erred  in  the  refusal  to  allow  the 
plaintiff  the  sum  of  $1,151.50  for  boarding  386  prisoners, 
averaging  11  180-193  days  each,  in  addition  to  the  amount 
allowed." 

Second. — "The  auditors  erred  in  refusing  to  allow  the 
plaintiff  the  sum  of  $180.50,  on  account  of  722  commitments 
and  discharges,  in  addition  to  the  amount  allowed." 

The  auditors'  report  appealed  from  allowed  the  sheriff, 
G.  W.  McNees,  $1,151.50  for  boarding  386  prisoners  in  the 
county  jail,  averaging  11  180-193  days  each,  or  at  the  rate 
of  twenty-five  cents  per  day  for  each  prisoner  during  his  con- 
finement. 

The  appellant  contends  that  he  is  entitled  to  be  paid  by  the 
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county  at  the  rate  of  fifty  cents  per  day  for  each  prisoner,  or 
$1,151.50  in  addition  to  what  has  already  been  awarded  him 
by  the  report,  and  bases  his  contention  upon  the  following 
order  of  court:  "In  the  matter  of  the  compensation  allowed 
for  boarding  prisoners.  To  Jonathan  Myers,  sheriff.  Quar- 
ter Sessions  Court  of  Armstrong  county.  No.  31,  September 
Sessions,  1865.  Thirteenth  September,  1865,  with  the  con- 
sent of  the  commissioners  and  sheriff,  the  court  fixed  the 
compensation  of  the  sheriff  for  boarding,  etc.,  for  prisoners 
in  jail  at  fifty  cents  per  day.  This  order  to  commence  on  the 
first  Monday  of  June,  1865,  and  continue  until  further  order. 
By  the  court." 

At  the  time  of  making  this  order  the  court's  attention  was 
certainly  not  called  to  Section  i  of  Act  of  April  11,  1856, 
P.  L.  314,  which  section  reads  thus:  "The  sheriffs  of  the  sev- 
eral counties  of  this  commonwealth,  excepting  the  counties 
of  Allegheny  and  Philadelphia,  to  whom  are  committed  the 
custody  of  prisoners,  shall  hereafter  receive  such  allowance 
for  boarding  said  prisoners  as  may  be  fixed  by  the  courts  of 
quarter  sessions  of  the  respective  counties,  not  exceeding 
twenty-five  cents  per  day  for  each  prisoner,  any  provision  in 
any  other  Act  of  Assembly  to  the  contrary  notwithstanding." 

From  this  Act  it  is  plain  that  the  court  had  not  the  author- 
ity to  fix  the  allowance  for  boarding  prisoners  at  a  rate  in  ex- 
cess of  twenty-five  cents  per  day. 

It  is  contended,  however,  that  at  the  time  the  plaintiff  went 
into  office  the  above  order  of  court  was  in  existence,  allowing 
him  fifty  cents  per  day,  and  that  it  would  be  unfair  to  him  to 
now  declare  the  order  to  be  illegal  and  in  excess  of  the  rate 
per  day  allowed  by  the  above  recited  Act. 

It  is  true  that  the  order  was  in  existence  and  had  not  been 
revoked  or  changed  prior  to  plaintiff's  term,  but  it  is  also  true 
that  Section  i  of  the  Act  of  April  11,  1856,  above  cited,  was 
at  that  time  on  the  statute  books  without  being  repealed,  ex- 
tended or  modified  as  to  Armstrong  county,  and  it  was  as 
much  the  duty  of  the  sheriff  to  know  of  this  Act  and  to  be 
governed  thereby,  as  it  was  to  know  of  the  order  under  which 
he  now  claims  the  amount  set  forth  in  the  first  specification. 

Section  26  of  the  Act  of  March  28,  18 14,  provides, 
inter  alia,  as  follows:  "If  the  judges  of  any  court  within  this 
commonwealth  shall  allow  any  officer  under  any  pretense 
whatever,  any  fees  under  the  denomination  of  compensatory 
fees  for  any  services  not  specified  in  this  Act  or  some  other 
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Act  of  Assembly,  it  shall  be  considered  a  misdemeanor  in 
office;"  and  the  penal  provisions  of  the  Act  of  1814  are  still  in 
force:  Henrich  v.  Ventnor,  33  P.  L.  J.  147. 

It  appears  from  the  tenor  of  the  evidence  submitted  in  this 
case  that  the  plaintiff  claims  fifty  cents  per  day  for  the  board- 
ing of  each  prisoner  while  confined,  and  for  the  attention 
given  by  him  in  taking  care  of  the  prisoners  and  the  jail,  and 
the  detention  of  the  prisoners  within  the  jail,  although  his 
specification  is  for  boarding  alone,  and  the  allowance  set  forth 
in  the  auditors'  report,  which  is  appealed  from,  is  for  board- 
ing alone.  We  are  at  a  loss  to  know  how  the  plaintiff  can 
tack  on  to  his  claim  for  boarding  other  services  rendered  in 
and  about  the  jail  and  the  keeping  safely  the  prisoners. 

It  is  the  duty  of  the  sheriff  to  keep  safely  the  prisoners  com- 
mitted to  the  county  prison,  and  he  has  the  right  either  to  oc- 
cupy the  jail  himself,  or  have  the  same  kept  and  the  prisoners 
detained  by  a  warden  or  deputy.  The  whitewashing  of  the 
jail  and  the  care  thereof,  and  watching  of  the  prisoners,  he 
cannot  be  allowed  for  in  this  claim.  If  such  services  were 
performed  it  was  his  duty  to  have  a  specified  claim  therefor, 
so  that  it  could  be  ascertained  what  the  services  were  worth,  if 
he  were  entitled  to  recover  for  them. 

Having  held  that  the  amount  allowed  for  boarding  cannot 
be  in  excess  of  twenty-five  cents  per  day  for  each  prisoner, 
and  he  having  received  that  amount  by  the  audit6rs'  report, 
it  is  our  duty  to  overrule  the  first  specification.  We  might 
state  the  repair  and  keeping  in  order  of  the  jails  and  cells,  and 
making  the  same  safe,  is  a  matter  which  belongs  to  the  com- 
missioners of  the  county,  and  it  is  their  duty  to  take  care  of 
the  repairs  and  to  see  that  the  building  is  in  proper  condition 
for  the  retention  of  prisoners. 

In  the  second  specification  the  plaintiff  claims  in  addition 
to  what  was  awarded  him  in  the  auditors'  report,  $180.50 
on  account  of  722  commitments  and  discharges  in  addition 
to  the  amount  allowed.  The  auditors'  report  awarded  the 
plaintiff  under  Section  2,  of  the  Act  of  April  2,  1868,  P.  L. 
3,  a  fee  of  fifty  cents  for  commitment  of  361  persons,  and  the 
plaintiff  now  claims  that  he  is  entitled  to  an  additional  fifty 
cents  for  the  discharging  of  the  361  persons  that  were  com- 
mitted. The  plaintiff  is  not  entitled  to  any  fee  except  that 
which  is  given  him  by  the  statute.  An  examination  of  the 
fee-bill  of  1868,  that  part  thereof  relating  to  the  fees  of  sher- 
iffs, fails  to  disclose  any  fee  allowed  the  sheriff  for  the  dis- 
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charge  of  prisoners  from  the  jail;  and  not  being  able  to  find 
anything  in  the  fee-bill  to  warrant  us  in  sustaining  this  speci- 
fication and  allowing  the  claim  therein  made,  the  same  must 
be  dismissed. 

And  now,  Nov.  i,  1897,  specifications  of  plaintiff  are  over- 
ruled, the  appeal  dismissed  and  judgment  entered  in  favor  of 
the  defendant,  and  the  plaintiff  directed  to  pay  the  costs. 
From  John  T.  Crawford,  Esq.,  Kittanning,  Pa. 


Kevergold  v.  Kevergold. 

Divorce — Infamous  crime — Burglary. 

A  conviction  for  burglary  and  imprisonment  for  two  years  therefor  is 
not  a  ground  of  divorce  under  the  Act  of  May  8,  1854.  Burglary  is  not 
an  infamous  crime  within  the  meaning  of  the  Act. 

Libel  for  divorce.  C.  P.  No.  2,  Allegheny  Co.  April  T., 
1897,  No.  366. 

Marshall  &  Sproul,  for  libellant. 

White,  P.  J.,  Oct.  28,  1897.— The  libel  sets  forth  two 
grounds  for  a  divorce:  first,  desertion,  and  second,  conviction 
and  sentence  for  robbery  or  burglary.  There  is  no  evidence 
on  the  ground  of  desertion.  The  evidence  shows  that  the  re- 
spondent was  convicted  in  the  court  of  Westmoreland 
county,  on  Feb.  7,  1895,  of  larceny  and  burglary,  and  sen- 
tenced to  the  penitentiary  for  two  years  and  one  month.  The 
libel  was  filed  Feb.  13,  1897,  after  his  sentence  had  expired, 
counting  the  commutation.  The  subpoena  was  served  upon 
him  in  Pittsburg,  Feb.  20,  1897,  showing  he  was  then  out  of 
prison. 

The  Act  of  May  8,  1854,  extended  the  grounds  of  di- 
vorce to  embrace  a  case  where  either  of  the  parties  has  been 
convicted  of  "forgery  or  any  infamous  crime,"  and  sentenced 
to  imprisonment  for  more  than  two  years. 

An  "infamous  crime"  is  one  which  incapacitates  a  party 
as  a  witness.  At  common  law  it  included  treason,  felony,  re- 
ceiving stolen  goods,  several  other  crimes,  and  all  offenses 
founded  in  fraud,  and  which  come  within  the  general  idea  of 
crimen  falsi.  Mr.  Greenleaf  deduces  from  the  decisions  this 
rule:  "The  crimen  falsi  of  the  common  law  not  only  involves 
the  idea  of  falsehood,  but  also  is  one  which  may  injuriously 
affect  the  administration  of  justice,  by  the  introduction  of  false- 
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hood  and  fraud:''  i  Green.  Ev.,  Section  373.  In  this  state  it 
has  never  been  held  to  embrace  all  felonies.  In  i  Ashmead,  57, 
it  was  said,  "A  conviction  of  felony  without  an  attainder  does 
not  destroy  the  competency  of  a  witness."  A  conviction  of 
receiving  stolen  goods  does  not  disqualify:  Com.  v.  Murphy, 
3  Clark,  290.  Nor  a  conviction  of  conspiracy  to  defraud 
creditors:  Bickel  v.  Fasig,  33  Pa.  463.  Perjury  and 
forgery  properly  belong  to  the  class  of  crimen  falsi. 

The  language  of  the  Act  of  1854,  *'forgery  or  any  infamous 
crime,"  shows  clearly  it  was  not  intended  to  cover  all  peni- 
tentiary offenses.  It  would  embrace  perjury,  for  that  haa 
always  been  regarded  an  infamous  crime. 

A  pardon  restores  a  party  to  society  and  removes  the  dis- 
qualification as  witness.  The  Criminal  Procedure  Act  of 
March  31,  i860,  Section  181,  provides  that  a  party  convicted 
of  **any  felony,"  except  murder  and  perjury,  who  shall  have 
served  out  his  term  of  imprisonment,  shall  be  restored  the 
same  as  if  pardoned  by  the  governor. 

I  know  of  no  statute,  or  decision  of  the  Supreme  Court  of 
our  state,  that  makes  larceny  or  burglary  an  "infamous 
crime."  This  divorce  must,  therefore,  be  refused,  because 
the  conviction  and  sentence  of  the  respondent  for  larceny  and 
burglary  is  not  one  of  the  causes  for  which  a  divorce  can  be 
granted  in  this  state. 

Another  question  might  arise,  which  it  is  not  necessary  to 
decide  now,  namely,  even  if  it  were  an  infamous  crime,  can 
the  libellant  sustain  her  divorce  on  that  ground,  after  she  has 
waited  until  he  has  served  out  his  term  of  imprisonment  be- 
fore she  files  her  libel? 

If  she  has  good  cause  for  divorce  on  the  ground  of  deser- 
tion she  can  file  a  new  libel  and  proceed  de  novo. 

Divorce  refused  and  proceedings  dismissed. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa. 


Commonwealth^  ex  reL  Jacob  F.  Markle,  v.  George  H.  Doverapike. 

PuUic  officers  —  Elections — Appointment  by  court — Township 
treasurer — Act  of  Feb.  27,  1868. 

Under  the  Act  of  Feb.  27,  1868,  township  treasurers  in  Red  Bank 
township,  Armstrong  county,  can  be  elected  every  two  years  and  not 
oftcncr.  If  there  is  a  failure  to  elect  at  any  particular  election  and  the 
court  fills  the  vacancy,  the  appointee  of  the  court  holds  for  the  two 
years,  and  not  until  the  next  annual  election. 
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Quo  warranto.  C.  P.  Armstrong  Co.  Sept.  T.,  1897, 
No.  80. 

M,  F,  Leason,  for  relator;  /.  IV ,  King,  for  respondent. 

Rayburn,  p.  J.,  Nov.  I,  1897. — By  Section  3,  of  the  Act  of 
Feb.  27,  1868,  P.  L.  207,  it  is  provided  as  follows:  "That 
the  qualified  electors  of  said  township  (Red  Bank)  at  the  elec- 
tion provided  for  in  the  ist  section  of  this  Act,  shall,  in  ad- 
dition to  the  township  officers  now  by  law  required  to  be 
elected,  and  every  two  years  thereafter,  elect  one  township 
treasurer,  who  shall  hold  his  office  for  the  term  of  two  years." 

At  the  spring  election  held  in  said  township  in  1868  a  town- 
ship treasurer  was  elected  pursuant  to  this  Act,  and  every  two 
years  successively,  since  that  time,  up  until  the  election 
held  on  the  i8th  of  February,  1896,  at  which  election  no 
choice  having  been  made  by  the  electors  of  said  township  for 
the  office  of  township  treasurer,  a  tie  vote  having  been  cast, 
the  court  of  quarter  sessions  of  said  county,  upon  petition 
presented,  appointed  George  H.  Doverspike  to  fill  said  office. 

This  appointment  was  made  on  the  first  day  of  June,  1896, 
by  the  following  order:  **And  now,  June  the  ist,  1896,  the 
within  petition  presented  in  open  court,  and  upon  due  consid- 
eration thereof,  the  court  appoints  G.  H.  Doverspike  treas- 
urer of  said  township,  to  serve  until  the  next  regular  election 
of  said  office.     By  the  court." 

Doverspike  having  been  thus  appointed,  assumed  the 
duties  of  his  office  by  taking  the  required  oath  and  filing  the 
required  bond  with  the  auditors  of  said  township. 

At  the  spring  election  held  in  said  township  in  February, 
1897,  the  ensuing  year,  the  electors  of  said  township  voted 
for  and  made  selection  of  Jacob  F.  Markle,  the  complainant 
in  this  case,  who  having  been  legally  qualified  to  assume  the 
duties  of  said  office  by  taking  the  required  oath  and  filing  the 
required  bond,  demanded  of  and  from  George  H.  Doverspike, 
the  respondent,  that  he  pay  to  the  relator,  Jacob  F.  Markle, 
the  balance  of  money  in  his  hands  as  township  treasurer  be- 
longing to  each  fund  as  ascertained  by  the  township  auditors, 
together  with  all  official  books  and  papers  belonging  to  said 
office,  which  demands  the  said  George  H.  Doverspike  refused, 
and  claimed  that  he  still  continued  to  be  the  township  treas- 
urer. 

It  is  not  contended  in  this  case  but  that  the  office  created 
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by  the  said  Act  of  1868  was  first  filled  regularly  pursuant  to 
said  Act  by  an  election  in  the  spring  of  1868. 

That  being  the  case,  the  regular  election  for  the  office  of 
township  treasurer  of  Red  Bank  township  would  occur  each 
succeeding  two  years,  or  each  even  year.  That  being  the 
case,  the  election  for  township  treasurer  of  Red  Bank  town- 
ship occurred  regularly  at  the  spring  election  in  1896;  and 
had  there  been  a  choice  made  at  said  election  in  1896  the 
term  of  office  of  the  party  chosen  would  not  expire  until 
1898;  or  the  election  of  the  successor  would  occur  at  the 
spring  election  in  February  of  1898. 

The  matter  contended  for  by  the  relator  in  this  proceed- 
ing is  that  the  court  had  no  authority  to  appoint  for  any 
longer  or  greater  time  than  that  which  ensued  between  the 
making  of  the  appointment  and  the  succeeding  or  following 
spring  election.  It  is  plain  by  the  terms  of  the  Act  of  1868, 
creating  this  office,  that  an  election  for  the  office  of  township 
treasurer  cannot  occur  oftener  than  every  two  years. 

The  electors  having  failed  to  make  choice  of  a  person  for 
the  office  of  township  treasurer  at  the  regular  spring  election 
in  February,  1896,  a  vacancy  existed  therefor  in  said  office 
which  the  court  of  quarter  sessions  by  the  terms  of  the  Act 
of  1834  had  the  power  to  fill. 

The  right  of  the  electors  to  make  choice  of  those  who  are 
to  be  their  officers  cannot  be  gainsaid,  and  must  be  the  first 
consideration  of  the  court  in  passing  upon  this  question;  and 
if  the  law  will  at  all  permit  it  is  the  duty  of  the  court  to  hold 
that  the  people  should  have  the  voice  in  selecting  the  persons 
who  are  to  be  their  officers,  the  same  being  elective.  The 
appointing  power  is  only  given  as  a  substitute  for  the  election, 
and  can  be  exercised  only  in  case  of  a  vacancy. 

Section  83,  of  the  Act  of  April  15,  1834,  provides:  "If 
the  electors  of  any  township  shall  fail  to  choose  any  township 
officer,  other  than  assessor,  assistant  assessor,  or  constable, 
or  if  any  person  elected  to  such  office  shall  neglect  or  refuse 
to  serve  therein,  or  if  any  vacancies  shall  happen  in  such  office 
by  death  or  otherwise,  it  shall  be  lawful  for  the  court  of  quar- 
ter sessions  of  the  proper  county  to  appoint  a  suitable  person 
to  fill  such  office  until  the  next  annual  election."  The  Act 
creating  the  office  of  treasurer  for  the  township  of  Red  Bank 
does  not  authorize  an  election  for  such  office  oftener  than 
once  in  two  years.  There  was,  therefore,  not  any  legal  warrant 
for  the  election  of  a  township  treasurer  in  the  spring  of  1897. 
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Counsel  for  relator  contends  that  by  the  terms  of  the  Act 
of  1834,  providing  for  the  filHng  of  vacancies  in  township 
offices,  provides  for  the  appointment  where  such  vacancies 
exist  only  until  the  next  annual  election.  A  question  similar 
to  this  has  been  decided  in  the  case  of  Sadbury's  Constable, 
3  Dist.  Rep.  589.  In  that  case  it  was  held  that  the 
Act  of  1889,  providing  for  the  election  of  constables  every 
three  years,  substituted  triennial  for  annual  elections,  and  did 
not  repeal  the  duty  imposed  upon  the  court  by  the  Act  of 
1834  of  filling  vacancies  in  the  office  of  constable;  also  hold- 
ing that  there  was  no  legal  warrant  for  an  election  for  con- 
stable oftener  than  once  in  three  years.  The  Act  of  1834 
being  modified  or  amended  by  in  effect  substituting  the  word 
"triennial"  for  **annual,*'  and  the  appointment  to  fill  a  vacancy 
in  the  office  of  constable  for  the  unexpired  term  of  three 
years.  Applying  that  principle  to  the  case  now  before  us,  we 
cannot  but  hold  that  there  was  not  any  authority  for  holding 
an  election  for  the  office  of  township  treasurer  in  Red  Bank 
township  in  the  spring  of  1897;  the  regular  time  for  holding 
such  election  occurring  every  two  years  by  the  terms  of  the 
Act,  and  that  on  even  years,  and  Doverspike  having  been  ap- 
pointed to  fill  the  vacancy  occasioned  by  the  failure  of  the 
electors  to  make  a  choice  at  the  spring  election  of  1896,  he 
would  hold  his  office  until  his  successor  was  elected  in  the 
spring  of  1898,  the  regular  time  for  holding  an  election  for 
the  office  of  township  treasurer  in  said  Red  Bank  town- 
ship. 

Also  in  the  case  of  Beaver  Falls  Election,  14  Pa.  C.  C.  R. 
289,  Judge  Wickham  held  :"The  Act  of  Feb.  14,  1889,  P.  L. 
6,  repeals  so  much  of  the  Act  of  April  15,  1834,  Section  109, 
P.  L.  556,  as  provides  that  the  appointee  to  fill  a  vacancy  in 
the  office  of  constable  shall  hold  only  until  the  next  annual 
election.  The  clear  intent  of  this  Act  of  Feb.  14, 1889,  is  that 
constables  shall  be  elected  every  three  years  and  not  oftener." 

Applying  the  principle  of  these  two  cases  to  the  case 
in  hand  it  certainly  is  evident  that  the  clear  intent  of  the  Act 
of  Feb.  27,  1868,  P.  L.  207,  is  that  township  treasurers  shall 
be  elected  in  said  township  every  two  years  and  not  oftener. 
Also  see  Tyson's  Case,  13  Pa.  C.  C.  R.  212;  Orren  EngUsh's 
Case,  16  Pa.  C.  C.  R.  129. 

The  case  of  the  Com.,  ex  rel.  King,  v.  King,  85  Pa.  103, 
cited  by  counsel  for  the  relator,  we  think  does  not  apply  to 
this  case. 
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The  contest  in  that  case  being  as  to  the  filling  a  vacancy 
in  the  office  of  sheriff.  Section  2,  of  Article  XIV  of  the  Con- 
stitution of  Pennsylvania,  provides:  **That  county  officers 
shall  be  elected  at  the  general  election,  and  can  hold  their 
offices  for  the  term  of  three  years,  beginning  on  the  first 
Monday  of  January  next  after  their  election,  and  until  their 
successors  shall  be  duly  qualified/* 

It  would  appear  from  this  that  there  is  not  any  specific  year 
set  forth  as  to  when  the  election  to  the  office  of  sheriflf,  or  any 
county  office,  shall  take  place;  the  provision  being  that  they 
shall  be  elected  at  the  general  elections,  and  shall  hold  their 
offices  for  the  term  of  three  years.  The  authority  providing 
for  the  election  of  sheriflfs  does  not  specify  that  the  election 
for  such  office  shall  take  place  at  the  general  election  of  any 
particular  year,  but  does  specify  that  they  shall  be  elected  at 
the  general  election;  and  Section  8,  of  Article  IV,  of  the  Con- 
stitution provides:  "But  in  any  such  case  of  vacancy  in  an 
elective  office  persons  shall  be  chosen  to  said  office  at  the  next 
general  election.*'  From  this  it  is  plain  that  when  a  vacancy 
exists  in  a  county  office,  the  appointment  made  to  fill  the 
vacancy  by  the  power  authorized  to  do  so,  would  last  only 
until  the  next  general  election  at  which  such  offices  were  filled 
by  the  electors. 

For  this  reason  we  think  the  case  cited  does  not  apply  to 
the  facts  and  law  governing  this  case. 

We  therefore  conclude  as  follows:  That  the  respondent, 
George  H.  Doverspike,  was  regularly  appointed  to  fill  the 
office  of  township  treasurer  for  Red  Bank  township,  and  is 
the  legal  incumbent  of  the  office  of  treasurer  of  said  township 
up  until  the  spring  election  of  the  year  1898,  or  until  his  suc- 
cessor is  duly  elected  and  qualified;  and  judgment  is  accord- 
ingly entered  for  respondent  with  costs. 

From  John  T.  Crawford,  Esq.,  Kittanning,  Pa. 


Commonwealth  ex  rel.  v.  Beeder,  Secretary  of  the  Ck>mmon- 
wealth.    (No.  L) 

Elections — Filing  nominatian  papers — Certifying  same — Prac- 
ice  {Ex.  Dep.), 

The  secretary  of  the  commonwealth  is  required  by  the  ballot  law  of 
^893  to  transmit  to  the  county  commissioners  the  names  of  all  candidates 
whose  nomination  papers  have  been  filed  with  him  and  have  not  been 
^declared  invalid, 
voi^  XX.— 8 
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Mandamus.  C.  P.  Dauphin  Co.  Commonwealth  Docket, 
1897,  No.  25. 

Relator's  petition: 

The  petition  of  Joseph  F.  Swope  represented  that  he  is 
a  qualified  voter  of  the  fifteenth  legislative  district  of  the 
city  of  Philadelphia;  that  he  has  been  regularly  nominated 
by  nomination  papers  as  the  candidate  of  the  McKinley-Citi- 
zens  party  or  policy  for  the  office  of  representative  in 
the  General  Assembly  of  the  state  of  Pennsylvania  from 
said  district  to  fill  a  vacancy  now  existing  in  *  said  office, 
and  to  be  filled  at  an  election  to  be  held  on  Feb.  16, 
1897;  that  said  nomination  papers  were  in  all  respects 
regular  and  in  conformity  to  law  and  were  duly  filed  in  the 
office  of  the  secretary  of  the  commonwealth  on  or  imme- 
diately prior  to  Jan.  19,  1897;  that  objections  to  the  validity 
of  said  nomination  papers  were  filed  in  the  court  of  common 
pleas  of  Dauphin  county  on  the  26th  day  of  January,  1897, 
which  objections  were,  on  the  9th  day  of  February,  1897, 
overruled  and  dismissed  by  said  court,  and  the  judgment  of 
the  court  so  overruling  and  dismissing  said  objections  and  de- 
claring said  nomination  papers  to  be  legal  and  valid  was  on 
said  Feb.  9,  1897,  duly  certified  by  the  prothonotary  of  said 
court  to  Hon.  Frank  Reeder,  secretary  of  the  commonwealth 
aforesaid;  that  the  said  secretary  of  the  commonwealth,  al- 
though requested  by  the  petitioners  so  to  do,  refuses  to  cer- 
tify said  nomination  of  the  petitioner  as  a  candidate  aforesaid 
to  the  county  commissioners  of  the  county  of  Philadelphia  in 
accordance  with  the  provisions  of  the  Act  of  June  10,  1893, 
entitled  an  Act  to  regulate  the  nomination  of  public  officers, 
requiring  certain  expenses  incident  thereto  to  be  paid  by  the 
several  counties,  and  punishing  certain  offenses  in  regard 
to  such  elections;  and  that  the  petitioner  believes  the  action 
of  said  Frank  Reeder,  the  secretary  of  the  commonwealth,  in 
refusing  to  certify  said  nomination  to  said  commissioners  to 
be  illegal  and  not  warranted  by  anything  contained  in  said  Act. 

Wherefore  the  petitioner,  showing  that  he  is  without  ade- 
quate and  specific  remedy  at  law,  prays  the  court  to  award 
a  writ  of  mandamus  directed  to  said  Frank  Reeder,  defend- 
ant, to  compel  him,  as  secretary  of  the  commonwealth,  to 
forthwith  certify  said  nomination  of  your  petitioner  to  the 
county  commissioners  of  the  county  of  Philadelphia  in  order 
that  the  name  of  your  petitioner  as  such  candidate  may  be 
printed  upon  the  official  ballot  to  be  voted  at  said  election, 
in  accordance  with  the  provisions  of  said  Act. 
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Defendant's  answer  averred: 

1.  It  is  neither  admitted  nor  denied  by  the  defendant  that 
the  said  relator  was  regularly  nominated  by  nomination  pa- 
pers as  the  candidate  of  the  Citizens-McKinley  party  or  pol- 
icy for  the  office  of  representative  in  the  General  Assembly  of 
the  state  of  Pennsylvania  from  the  fifteenth  legislative  dis- 
trict of  the  city  of  Philadelphia  to  fill  a  vacancy  in  said  office 
now  existing  and  to  be  filled  at  an  election  to  be  held  on 
Feb.  14,  1897,  but  the  defendant  does  admit  that  the  relator 
did,  on  the  19th  day  of  January,  1897,  present  to  the  said 
secretary  of  the  commonwealth,  at  his  office  in  the  city  of 
Harrisburg,  what  purported  to  be  nomination  papers  repre- 
senting the  McKinley-Citizens  party  or  policy,  for  the  office 
of  representative  in  the  General  Assembly  from  the  fifteenth 
legislative  district  of  the  city  of  Philadelphia,  but  that  said 
nomination  papers  were  not  filed  by  the  said  secretary  of  the 
commonwealth  until  the  28th  day  of  January  following,  for 
the  reason  that  the  records  on  file  in  said  office  showed  the 
election  of  the  Hon.  Walton  Pennewill  as  the  representative 
for  said  district,  and  said  defendant  had  no  notice  of  a  vacancy 
existing  in  said  district  until  the  said  28th  day  of  January,  at 
which  time  the  speaker  of  the  House  of  Representatives  is- 
sued a  writ  of  election  to  fill  the  vacancy  caused  by  the  resig- 
nation of  the  said  Walton  Pennewill. 

2.  On  the  said  28th  day  of  January,  1897,  the  speaker  of 
the  House  of  Representatives  issued  a  writ  for  a  special  elec- 
tion to  fill  the  vacancy  in  the  office  of  representative  in  said 
fifteenth  legislative  district  caused  by  the  failure  of  the  said 
Hon.  Walton  Pennewill,  who  had  been  duly  elected  to  said 
office,  to  qualify.  Immediately  upon  the  issuing  of  said  writ 
the  defendant  caused  the  nomination  papers  of  the  above- 
named  relator  to  be  marked  filed  in  the  office  of  the  secre- 
tary of  the  commonwealth,  and  on  the  same  day  Clinton 
Rogers  Woodruff  presented  nomination  papers  for  the  same 
office,  claiming  to  be  the  nominee  of  the  McKinley-Citizens 
party  or  policy  for  the  said  fifteenth  legislative  district  of  the 
city  of  Philadelphia,  which  nomination  papers  were  also 
marked  filed  on  the  said  28th  day  of  January,  1897.  It  thus 
appears  that  two  persons  have  filed  nomination  papers  pur- 
porting to  have  been  made  by  the  McKinley-Citizens  party  or 
policy  in  said  fifteenth  legislative  district  for  the  vacancy 
caused  by  the  failure  of  the  said  Hon.  Walton  Pennewill  to 
qualify  as  a  member  of  the  House  of  Representatives.  Both 
papers  filed  appear  to  be  regular  and  in  due  form  and  no  evi- 
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dence  has  been  produced  before  the  said  secretary  of  the 
commonwealth  to  show  which  of  the  persons  named  is  the 
proper  nominee  of  the  McKinley-Citizens  party  for  said  leg- 
islative district.  The  original  nomination  papers  filed  in  the 
office  of  the  secretary  of  the  commonwealth  are  herewith  pre- 
sented for  the  information  and  consideration  of  the  court. 

3.  It  is  admitted  that  objections  were  filed  to  the  nomina- 
tion papers  of  the  relator  in  this  proceeding  and  that  said 
objections  were  overruled  and  dismissed  by  consent  of  coun- 
sel interested  therein,  and  that  notice  of  such  order  was  served 
upon  the  defendant  as  stated  in  said  petition.  The  defendant 
further  states,  however,  that,  so  far  as  he  is  informed,  no  ob- 
jections have  been  filed  to  the  nomination  papers  of  the  said 
Clinton  Rogers  Woodruff  which  have  been  filed  in  the  office 
of  the  secretary  of  the  commonwealth  since  the  said  28th  day 
of  January  last ;  and  that  as  the  records  now  stand  in  the  office 
of  the  secretary  of  the  commonwealth,  the  nomination  papers 
of  the  said  Joseph  F.  Swope  and  Clinton  Rogers  Woodruff 
are  regular  and  in  due  form  and  no  objections  have  been  filed 
thereto,  as  required  by  the  Act  of  Assembly. 

4.  Inasmuch  as  only  one  vacancy  exists  in  said  fifteenth 
legislative  district,  and  the  provisions  of  the  Act  of  Assembly 
permit  a  certification  by  the  secretary  of  the  commonwealth 
of  only  one  candidate  representing  a  party  or  policy  the  said 
defendant  refused  to  certify  either  of  the  persons  claiming  to 
represent  the  McKinley-Citizens  party  or  policy  in  said  legis- 
lative district,  and  the  said  defendant  has  refused  so  to  certify 
either  of  the  persons  claiming  to  represent  said  McKinley- 
Citizens  party  or  policy  for  the  reason  that  the  court  of  com- 
mon pleas  of  Dauphin  county,  in  a  case  instituted  against 
the  said  secretary  of  the  commonwealth  prior  to  November, 
1896,  decided  that  it  was  the  duty  of  the  secretary  of  the  com- 
monwealth to  receive  all  certificates  of  nomination  which 
were  presented  from  any  political  party  or  policy,  and  if,  when 
the  time  for  making  a  certification  of  said  candidates  arrived, 
more  than  the  proper  number  of  persons  had  been  nominated 
by  certificates  of  nomination  duly  filed,  and  no  objections 
had  been  made  thereto,  it  was  the  duty  of  the  secretary  of  the 
commonwealth  to  refuse  to  certify  any  person  as  the  candi- 
date of  that  party  or  policy.  [Commonwealth  ex  rel.  v, 
Reeder,  Secretary  of  the  Commonwealth,  18  Pa.  C.  C.  R. 

315] 

The  respondent,  therefore,  believing  that  the  proper  prac- 
tice in  the  office  of  the  secretary  of  the  commonwealth,  under 
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the  provisions  of  the  Act  of  Assembly  and  the  decisions  of  the 
court  hereinbefore  referred  to,  to  be  that,  when  nomination 
papers  are  filed  by  two  persons  claiming  to  be  the  candidates 
of  a  particular  party  or  policy  for  any  office,  and  no  objec- 
tions are  filed  thereto,  it  is  his  duty  to  certify  neither,  respect- 
fully asks  for  an  early  adjudication  of  the  questions  of  law 
involved  in  the  controversy  and  prays  judgment  against  the 
relator  with  proper  costs  in  this  behalf  expended. 

Af .  IV.  Jacobs,  for  relator. 

/.  P.  Elkin,  deputy  attorney-general,  and  L.  D.  Gilbert^  for 
defendant. 

SiMONTON,  P.  J.,  Feb.  II,  1897. — The  court  award  a  per- 
emptory writ  of  mandamus  commanding  the  respondent  to 
forthwith  certify  the  nomination  of  the  relator  to  the  county 
commissioners  of  Philadelphia  county  in  order  that  his  name 
may  be  printed  on  the  official  ballot. 

(See  next  case.) 
From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Commonwealth  ex  reL  v.  Martin,  Secretary  of  the  Common- 
wealth.   (Ko.  2.) 

Elections — Form  of  official  ballot — Certifying  a  candidate  only 
once  thereon — Section  5  of  Act  of  July  p,  18 py,  P.  L.  22 j. 

The  provision  in  Section  5  of  the  Act  of  July  9,  1897,  P-  I-  223,  direct- 
ing the  secretary  of  the  commonwealth  to  transmit  the  name  of  any  can- 
didate not  more  than  once  upon  the  official  ballots  to  be  voted  at  any 
election,  is  invalid. 

Mandamus.  C.  P.  Dauphin  Co.  Commonwealth  Docket, 
1897,  No.  407. 

The  petition  of  George  McGowan,  Charles  P.  Donelly  and 
James  B.  Given,  the  above-named  relators,  was  as  follows: 

That  by  an  Act  entitled  "An  Act  to  regulate  the  nomina- 
tion and  election  of  public  officers,"  etc.,  approved  June  10, 
1893,  ^  amended  by  the  Acts  of  June  26,  1895,  and  July  9, 
1897,  it  is  made  the  duty  of  the  secretary  of  the  common- 
wealth to  prepare  forms  of  all  ballots  to  be  cast  in  the  elec- 
tions for  public  offices  within  this  commonwealth,  and  also 
all  other  forms  made  necessary  or  desirable  by  the  Act,  and 
furnish  the  same  to  the  county  commissioners  of  each  county, 
who  are  required  by  the  Act  to  procure  further  copies  of  the 
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same  at  the  cost  of  the  county  and  furnish  them  to  the  elec- 
tion officers,  or  other  persons,  by  whom  they  are  to  be  used. 
It  is  provided  in  said  Acts  that  "none  but  ballots  printed  in 
accordance  with  the  provisions  of  the  Act  shall  be  counted 
for  any  purpose." 

That  it  is  provided  in  Section  5  of  the  amended  ballot  law 
of  1897  as  follows:  "The  secretary  of  the  commonwealth  shall, 
fourteen  days  at  least  previous  to  the  day  of  any  election  of 
United  States  or  state  officers,  or  for  the  adoption  of  amend- 
ments to  the  Constitution  of  this  commonwealth,  transmit  to 
the  county  commissioners  and  the  sheriff  in  each  county  in 
which  such  election  is  to  be  held  duplicate  official  lists,  stating 
the  names  and  residences  of,  and  parties  or  policies  repre- 
sented by  all  candidates  whose  nomination  certificates  or 
papers  have  been  filed  with  him  as  herein  provided  for  such 
election,  and  have  not  been  found  and  declared  to  be  invalid 
as  provided  in  Section  6,  and  to  be  voted  for  at  each  voting 
place  in  each  county,  respectively,  substantially  in  the  form 
of  the  ballots  to  be  used  therein;  duplicate  copies  of  the  text 
of  all  proposed  constitutional  amendments  to  be  voted  upon 
at  such  election.  The  county  commissioners  of  each  county 
shall  also  send  to  the  sheriff  of  their  county,  at  least  ten  days 
prior  to  the  day  of  any  general  election,  an  official  list  con-* 
taining  the  names  and  party  or  political  appellations  of  all 
candidates  whose  nomination  certificates  or  papers  have  been 
filed  with  the  said  commissioners  as  herein  provided  for  such 
election,  and  to  be  voted  for  at  each  voting  place  in  the 
county,  substantially  in  the  form  of  the  ballots  to  be  used 
therein.  Upon  the  official  ballots  transmitted  as  herein  pro- 
vided by  the  secretary  of  the  commonwealth  and  county  com- 
missioners, and  upon  the  ballots  to  be  voted  at  any  election, 
the  name  of  any  candidate  shall  not  appear  more  than  once 
by  certificate  of  nomination  or  more  than  once  by  nomina- 
tion papers." 

That  at  the  ensuing  general  election  to  be  held  in  Novem- 
ber, 1897,  there  are  to  be  elected  in  the  city  of  Philadelphia, 
in  the  state  of  Pennsylvania,  a  judge  of  the  Court  of  Common 
Pleas,  No.  i,  a  judge  of  the  Court  of  Common  Pleas,  No.  2, 
and  a  judge  of  the  Court  of  Common  Pleas,  No.  4;  also  a 
judge  of  the  Orphans*  Court  in  said  city.  That  the  city  of 
Philadelphia  is  co-extensive  with  the  county  of  Philadelphia. 

That  at  a  convention  of  delegates  of  the  city  and  county  of 
Philadelphia,  representing  the  Republican  party  or  policy  of 
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the  state  of  Pennsylvania,  held  at  Musical  Fund  Hall,  in  the 
city  of  Philadelphia,  on  August  24,  1897,  F.  Amedee  Bregy 
was  nominated  for  judge  of  the  Court  of  Common  Pleas  No. 
I,  William  W.  Wiltbank  for  judge  of  the  Court  of  Common 
Pleas,  No.  2,  Charles  Y.  Audenreid  for  judge  of  the  Court  of 
Common  Pleas,  No.  4,  and  Joseph  C.  Ferguson  for  judge  of 
the  Orphans'  Court.  That  the  certificates  of  nomination  of 
these  several  candidates  were  filed  in  the  office  of  the  secre> 
tary  of  the  commonwealth  of  Pennsylvania  on  Sept.  16,  A.  D. 
1897. 

That  at  a  convention  of  delegates  of  the  city  and  county  of 
Philadelphia,  representing  the  Democratic  party  or  policy  of 
the  state  of  Pennsylvania,  and  being  the  body  duly  author- 
ized by  the  rules  of  the  Democratic  party  of  the  city  and 
county  of  Philadelphia,  held  at  Musical  Fund  Hall,  in  the 
city  of  Philadelphia,  on  Sept.  15,  1897,  F.  Amedee  Bregy 
was  nominated  for  judge  of  the  Court  of  Common 
Pleas,  No.  i,  William  W.  Wiltbank  for  judge  of  the  Court  of 
Common  Pleas,  No.  2,  Charles  Y.  Audenreid  for  judge  of  the 
Court  of  Common  Pleas,  No.  4,  and  Joseph  C.  Ferguson  for 
judge  of  the  Orphans'  Court.  That  the  certificates  of  nom- 
ination of  these  several  candidates  were  filed  in  the  office  of 
the  secretary  of  the  commonwealth  of  Pennsylvania  on  Sept. 
17,  A.  D.  1897. 

That  said  provision  of  Section  9  prohibiting  the  secretary 
of  the  commonwealth  from  transmitting  the  names  of  any 
candidates  from  appearing  more  than  once  by  certificate  of 
nomination  upon  the  official  ballots  is  unconstitutional  and 
void,  because  in  conflict  with  the  provisions  of  the  Constitu- 
tion of  Pennsylvania,  and  particularly  with  Section  5  of  Arti- 
cle I,  which  declares  that  "elections  shall  be  free  and  equal; 
and  no  power,  civil  or  military,  shall  at  any  time  interfere 
to  prevent  the  free  exercise  of  the  right  of  suffrage;"  Section 
I  of  Article  VHI,  which  provides  that  every  male  citizen 
twenty-one  years  of  age,  possessing  certain  qualifications, 
"shall  be  entitled  to  vote  at  all  elections,"  and  Section  7  of 
Article  VHI,  which  provides  "all  laws  regulating  the  holding 
of  elections  by  the  citizens  or  for  the  registration  of  electors 
shall  be  uniform  throughout  the  state,"  etc.,  and  Section  15 
of  Article  V,  providing  for  the  election  of  all  judges  required 
to  be  learned  in  the  law,  other  than  judges  of  the  Supreme 
Court,  requiring  them  to  be  elected  by  the  qualified  electors, 
etc 
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That  said  provision  of  Section  9  is  inconsistent  with  and 
contrary  to  the  laws  of  Pennsylvania  relating  to  the  conduct 
of  primary  elections  and  the  nominations  of  candidates  for  the 
offices  of  judges  and  the  public  officers  in  the  state  of  Penn- 
sylvania, and  therefore  invalid;  and,  further,  said  provision  is 
contrary  to  public  policy  and  therefore  void. 

That  your  relators  did,  by  their  duly  accredited  represen- 
tative, upon  Sept.  21,  1897,  demand  of  David  Martin, 
secretary  of  the  commonwealth,  at  his  office  in  the  city  of 
Harrisburg,  that  in  making  up  the  form  of  the  official  ballot 
to  be  used  at  the  general  election  in  1897  for  the  office  of  said 
judges  aforesaid,  in  the  said  city  of  Philadelphia,  and  in  giv- 
ing instructions  and  performing  the  other  duties  imposed 
upon  him  by  law  in  relation  to  said  ballot  and  the  said  elec- 
tion, he  would,  disregarding  that  provision  of  the  Act  of 
June  10,  1893,  as  amended  by  the  Act  of  July  9,  1897,  which 
declares  that  "upon  the  official  ballots,  transmitted  as  herein 
provided  by  the  secretary  of  the  commonwealth  and  county 
commissioners,  and  upon  the  ballots  to  be  voted  at  any  elec- 
tion, the  name  of  any  candidate  shall  not  appear  more  than 
once  by  certificate  of  nomination,  or  more  than  once  by 
nomination  papers,"  prescribe  such  form  of  ballot  and  give 
such  instructions  to  the  county  commissioners  of  the  city 
and  county  of  Philadelphia  as  will  place  the  names  of  F. 
Amedee  Bregy  for  judge  of  the  Court  of  Common  Pleas,  No. 
I,  William  W.  Wiltbank  for  judge  of  the  Court  of  Common 
Pleas,  No.  2,  Charles  Y.  Audenreid  for  judge  of  the  Court 
of  Common  Pleas,  No.  4,  and  Joseph  C.  Ferguson  for  judge 
of  the  Orphans'  Court,  on  the  official  ballots  of  the  Demo- 
cratic party  in  accordance  with  the  certificates  of  nomination 
so  aforesaid  filed  on  Sept.  17,  1897. 

That  the  said  David  Martin,  secretary  of  the  common- 
wealth, did,  then  and  there,  refuse  to  comply  with  the  said 
demand  and  to  prescribe  such  form  of  ballot  or  give  such  in- 
structions, and  did  declare  that  the  official  ballot  and  the  in- 
structions in  relation  thereto,  to  be  prepared  by  him,  would  be 
in  accordance  with  the  provisions  of  the  said  Act  of  July  9, 
1897,  and  that  the  names  of  the  said  judges  would  only  appear 
once  on  the  official  ballot  by  certificate  of  nomination,  and 
that  they  would  appear  upon  the  official  ballots  of  the  certifi- 
cates of  nomination  first  filed  in  accordance  with  the  Act  of 
June  10,  1893, 2is  amended  by  the  Act  of  July  9,  1897. 

That  your  relators  are  citizens  and  qualified  electors  of  the 
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city  and  county  of  Philadelphia,  and  were  respectively  the 
presiding  officers  and  secretaries  of  the  Democratic  conven- 
tion that  nominated  said  judges,  as  will  appear  by  said  cer- 
tificates on  file  in  the  office  of  the  secretary  of  the  common- 
wealth, copies  of  said  certificates  are  hereby  presented  and 
for  all  purposes  made  part  of  this  petition. 

That  your  relators  are  without  other  adequate  and  specific 
remedy  at  law,  and,  therefore,  pray  this  honorable  court  to 
order  a  writ  of  mandamus  to  be  issued  forthwith  directed  to 
David  Martin,  secretary  of  the  commonwealth,  as  aforesaid, 
commafcding  him  to  prepare  and  send  to  the  county  commis- 
sioners of  the  city  and  county  of  Philadelphia  such  form  of 
ballot,  and  to  give  such  instructions  in  relation  thereto  and 
in  all  other  matters  so  perform  the  duties  imposed  upon  him 
by  law  in  relation  to  said  ballot  or  the  said  election  as  to  place 
the  names  of  the  aforesaid  judges  upon  the  official  ballots 
of  the  Democratic  party  in  the  city  and  county  of  Philadel- 
phia, so  that  said  candidates  for  judges  may  be  voted  for  upon 
said  ballots  by  the  qualified  electors  desiring  so  to  do,  in  ac- 
cordance with  said  certificates  of  nomination,  at  the  next  en- 
suing general  election,  to  be  held  on  Tuesday,  Nov.  2,  1897, 
and  your  relators  will  ever  pray. 

AGREEMENT   OF   PARTIES. 

And  now,  to  wit,  Sept.  29,  1897,  it  being  of  the  ut- 
most importance  the  above  entitled  case  shall  be  speedily 
heard  and  determined,  it  is,  for  the  purpose  of  simplifying 
the  issue  and  expediting  the  case,  agreed  that  without  further 
pleadings  on  either  side  the  cause  may  be  considered  at  issue 
and  be  tried  by  court  forthwith  upon  the  following  statement 
in  the  nature  of  a  case-stated,  viz. : 

It  is  mutually  agreed  that  the  facts  set  forth  in  the  petition 
for  mandamus,  made  part  hereof  as  fully  and  with  like  effect 
as  if  herein  set  forth,  are  correct  and  true,  except  as  they  in- 
volve the  construction  of  law,  that  that  part  of  the  5th  sec- 
tion of  the  Act  of  July  9,  1897,  P.  L.  223,  which  provides  that 
"Upon  the  official  ballots  transmitted  as  herein  provided  by 
the  secretary  of  the  commonwealth  and  county  commission- 
ers, and  upon  the  ballots  to  be  voted  at  any  election,  the  name 
of  any  candidate  shall  not  appear  more  than  once  by  certifi- 
cate of  nomination,  or  more  than  once  by  nomination 
papers,"  "Is  inconsistent  with  and  contrary  to  the  laws  of 
Pennsylvania  relating  to  the  conduct  of  primary  elections 
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and  nomination  of  candidates  for  the  offices  of  judges  and 
other  public  officers  in  the  state  of  Pennsylvania,  and  there- 
fore invalid;  and  further  said  provision  is  contrary  to  public 
policy  and  therefore  void." 

That,  in  so  far  as  it  relates  to  the  form  of  official  ballot  to 
be  used  at  said  election  and  the  instructions  in  relation 
thereto,  as  prescribed  and  prepared  by  David  Martin,  secre- 
tary of  the  commonwealth,  in  pursuance  of  the  obligations 
imposed  upon  him  by  the  Act  of  June  lo,  1893  (P.  L.  419), 
as  amended  by  the  Act  of  July  9,  1897  (P.  L.  223),  limit  and 
restrain  the  name  of  one  candidate  from  appearing  once  only 
upon  the  official  ballots,  and  is  intended  to  interfere  or  pre- 
vent the  free  exercise  of  any  elector  for  said  candidate  upon 
more  than  one  official  ballot. 

That  if  the  court  shall  be  of  opinion  that  the  provision 
in  the  said  5th  section  of  the  said  Act  of  July  9,  1897,  con- 
tained, "Upon  the  official  ballots  transmitted  as  herein  pro- 
vided by  the  secretary  of  the  commonwealth  and  county  com- 
missioners, and  upon  the  ballots  to  be  voted  at  any  election, 
the  name  of  any  candidate  shall  not  appear  more  than  once 
by  certificate  of  nomination,  or  more  than  once  by  nomina- 
tion papers,"  is  for  any  reason  invalid,  unconstitutional  and 
void,  then,  and  in  that  case,  judgment  shall  be  entered  in 
favor  of  the  plaintiff,  and  against  the  defendant,  and  a  per- 
emptory writ  of  mandamus  shall  be  forthwith  issued  com- 
manding the  said  David  Martin,  secretary  of  the  common- 
wealth, that  he  shall  so  prepare  and  prescribe  the  form  of 
official  ballots  to  be  used  at  the  general  election  in  Novem- 
ber, 1897,  and  give  such  instructions  in  relation  thereto,  and 
in  such  manner  perform  the  other  obligations  and  duties  im- 
posed upon  him  by  law  in  relation  to  said  election,  that  the 
names  of  the  said  judges  respectively  shall  be  placed  upon  the 
official  ballot  or  ballots  of  the  Democratic  party  in  the  city 
and  county  of  Philadelphia,  in  accordance  with  the  certifi- 
cates of  nomination  filed  on  Sept.  17,  1897. 

But  if  the  court  shall  be  of  the  opinion  that  the  said  pro* 
vision  directing  the  secretary  of  the  commonwealth  to  trans- 
mit the  name  of  any  candidate  not  more  than  once  upon  the 
official  ballots  at  said  election  is  constitutional  and  valid,  then 
a  peremptory  mandamus  shall  be  refused  and  judgment  en- 
tered in  favor  of  defendant,  either  party  to  be  at  liberty  to 
appeal  from  the  judgment  of  the  court  to  the  Supreme  Court 
of  Pennsylvania. 
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John  G.  Johttson,  Michael  J.  Ryan  and  James  A.  Stranahan^ 
for  relators. 
H.  C.  McCormick,  attorney-general,  for  defendant. 

McPherson,  J.,  Sept.  29,  1897. — After  hearing  and  argu- 
ment a  peremptory  mandamus  is  directed   to   issue   in   due 

course. 

(See  preceding  case.) 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Commonwealth  v.  Ainsworth. 

Divorce — Foreign  divorce — Desertion, 

A  wife  is  entitled  to  an  order  for  support  in  desertion  proceedings, 
although  her  husband  has  obtained  a  divorce  in  Dakota,  where  it  ap- 
pears that  the  wife  was  never  domiciled  in  Dakota,  and  the  evidence 
shows  that  the  husband  merely  went  to  that  state  to  secure  a  divorce,  and 
left  immediately  after  he  had  obtained  it. 

Desertion  proceedings.  Q.  S.  Allegheny  Co.  Sept.  T., 
1897,  No.  II 32. 

John  S,  Robb,  Sr.,  for  prosecution,  cited  Estate  of  Peter 
Fyock,  Deceased,  135  Pa.  522;  Com.  v.  Maize,  23  W.  N.  C. 
572. 

Joseph  Langfitiy  for  the  defence,  cited  U.  S.  Constitution, 
Section  i.  Article  IV;  Livingston  v.  Md.  Ins.  Co.,  6  Cranch, 
273;  James  v.  Allen,  i  Dallas,  188;  Van  Storch  z/.  Griffin,  71 
Pa.  240;  People  v.  Baker,  76  N.  Y.  78;  Piatt's  Ap.,  80  Pa. 
501;  Colvin  V.  Reed,  55  Pa.  375;  Reel  v.  Elder,  62  Pa.  308; 
Bishop  Mar.  and  Divorce,  Vol.  2,  Section  199,  b.  c;  lb.  Vol. 
2,  Sections  159-164;  Van  Orsdal  v.  Van  Orsdal,  67  Iowa, 
35;  Johnson  v.  Johnson,  67  How.  (N.  Y.)  144;  Haw- 
kins V.  Ragsdale,  80  Ky.  353;  People  v,  Allen,  40  Hun 
(N.  Y.),  611;  Nelson  on  Divorce,  Sections  29,  30,  31  and  32; 
Bishop  M.  and  D.,  Vol.  2,  Section  199,  d.  e.;  2  Bishop  on  Ui- 
vorce,  6th  Ed.,  Section  163a. 

Frazer,  J.,  Nov.  6,  1897. — ^These  proceedings  were  insti- 
tuted by  the  prosecutrix  to  compel  the  defendant  to  contri- 
bute to  the  support  of  herself  and  child.  At  the  hearing  the 
following  facts  were  brought  out:  That  the  prosecutrix  and 
defendant  were  on  the  3d  day  of  January,  1891,  married  at 
Camden,  N.  J.;  that  previous  to  their  marriage  and  afterwards 
until  the  27th  day  of  February,  1897,  they  lived  in  this  county; 
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that  on  the  27th  day  of  February,  1897,  the  defendant  left  his 
home,  which  at  that  time  was  in  the  borough  of  Sharpsburg 
and  went  to  a  western  state;  that  the  prosecutrix  had  no 
knowledge  of  the  defendant's  intention  to  leave  until  she  re- 
ceived a  letter  from  him  the  day  following  his  departure,  post- 
marked Allegheny,  Pa.,  in  which  he  informed  her  of  his  in- 
tention to  separate  from  her  and  not  live  with  her  any  longer; 
that  the  prosecutrix  received  no  other  letter  or  information 
from  the  defendant  until  the  early  part  of  May  following, 
when  she  received  from  him  a  letter  written  at  Rock  Island, 
Illinois,  and  dated  May  i,  1897,  ^^  which  he  said  he  pro- 
posed making  that  city  his  future  home,  and  requesting  the 
prosecutrix  to  come  there  and  live  with  him  again.  No  at- 
tention was  paid  to  this  letter  by  the  prosecutrix;  that  the 
next  time  she  heard  from  the  defendant  was  on  the  i6th  day 
of  August,  when  she  was  served  with  a  notice  of  an  applica- 
tion for  a  divorce  filed  by  the  defendant  in  the  district  court 
of  Richland  county,  in  the  state  of  North  Dakota,  on  the  i  ith 
day  of  that  month;  that  the  prosecutrix  did  not  appear  or 
answer  said  proceedings;  that  the  defendant  arrived  in  the 
city  of  Wahpeton,  Richland  county,  North  Dakota,  on  the 
loth  day  of  May,  1897;  that  the  petition  for  divorce  was  filed 
just  ninety-one  days  after  the  defendant  arrived  in  Wahpeton, 
and  charged  the  prosecutrix  with  cruel  and  barbarous  treat- 
ment; that  some  testimony  was  produced  before  the  Richland 
county  court  at  chambers  in  support  of  the  petition,  what 
that  testimony  was  or  when  or  where  it  was  taken  does  not 
appear,  the  prosecutrix  had  no  notice  of  the  taking  of  any 
testimony,  and  at  no  time  was  she  present  or  represented  at 
any  hearing  at  which  testimony  was  taken  in  the  proceedings; 
that  the  defendant  was  granted  an  absolute  divorce  from  the 
prosecutrix  by  the  said  district  court  of  Richland  county. 
North  Dakota,  on  the  9th  day  of  October,  1897;  that  the 
prosecutrix  has  always  been  a  resident  of  Allegheny  county, 
and  was  never  in  the  state  of  North  Dakota;  that  the  de- 
fendant returned  to  this  county  about  the  middle  of  October, 
and  was  on  the  21st  day  of  that  month  arrested  under  the  in- 
formation in  this  case  and  bound  over  to  court.  At  the  hear- 
ing in  court  the  defendant  produced  a  certified  copy  of  the 
decree  in  divorce  above  referred  to,  and  claims  that  the  same 
is  a  bar  to  the  proceedings  in  this  case. 

We  cannot  concur  in  this  claim  for  two  reasons: 

First,  because  the  prosecutrix  in  this  case ,  and  the  re- 
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spondent  in  the  divorce  proceeding  never  having  had  a  domi- 
cile in  the  state  of  North  Dakota,  the  court  of  Richland 
county  had  no  jurisdiction  over  her,  or  power  to  pronounce 
any  decree  or  judgment  which  would  bind  her,  consequently 
the  decree  of  absolute  divorce  granted  October  9  is  void  at 
least  outside  of  the  limits  of  the  state  of  North  Dakota  so  far 
as  the  same  affects  the  rights  of  the  prosecutrix. 

Second,  because  the  evidence  fails  to  satisfy  us  that  the  de- 
fendant is  now  or  ever  was  a  bona  fide  resident  of  the  state 
of  North  Dakota.  A  person's  domicile  is  the  place  in  which 
he  resides  with  intention  of  residence.  It  is  his  permanent 
not  pretended  home.  It  must  be  actual,  not  intended;  it 
must  be  bona  fide,  not  a  residence  taken  merely  for  the  pur- 
pose of  obtaining  a  divorce,  and  to  be  given  up  afterwards. 
The  defendant  was  in  North  Dakota  just  five  months,  during 
that  time  he  worked  at  his  trade  a  few  weeks,  he  neither  paid 
taxes  nor  voted  while  there,  and  left  that  state  as  soon  as  his 
divorce  was  granted  and  returned  to  Allegheny  City.  Surely 
bona  fide  domicile  cannot  be  acquired  under  those  circum- 
stances. 

For  these  reasons  we  are  of  the  opinion  that  the  divorce 
obtained  by  the  defendant  in  the  state  of  North  Dakota  is  not 
a  bar  to  the  proceedings  in  this  case,  and  that  the  defendant 
must  contribute  to  the  support  of  his  wife  and  child. 

And  now,  Nov.  6,  1897,  after  hearing  the  parties  and 
their  witnesses,  it  is  ordered  that  the  defendant  pay  the  costs 
of  these  proceedings,  and  pay  to  the  prosecutrix  for  the  sup- 
port of  herself  and  child  the  sum  of  $4  per  week,  and  give  se- 
curity in  the  sum  of  $500  to  comply  with  this  order. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa. 


Inaoranoe  Company  Partnerships. 

Insurance — Partnership  policies — Act  of  Feb,  4,  1870 ^  P.  L.  14, 

An  arrangement  by  which  two  fire  insurance  corporations  issue  a  joint 
policy  under  an  unincorporated  name  amounts  to  a  partnership  and  vio- 
lates the  Act  of  Feb.  4,  1870,  P.  L.  14. 

Request  of  insurance  commissioner  for  advice. 

Reeder,  Deputy  Attorney-General,  Oct.  27,  1897. — I  have 
hefore  me  your  communication  of  Oct.  20,  1897,  inclosing  a 
specimen  policy  of  insurance  issued  by  the  Philadelphia  Un- 
derwriters.    Your  letter  says  the  Philadelphia  Underwriters 
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is  an  unincorporated  association  of  two  companies  of  Phila- 
delphia, and  the  question  raised  is  whether  the  issuing  of  pol- 
icies by  this  association  under  the  unincorporated  name  does 
not  violate  Section  i  of  the  Act  of  Feb.  4,  1870.  From  an  ex- 
amination of  the  form  of  policy  submitted,  both  on  the  face 
and  the  endorsement  thereof,  it  purports  to  be  issued  by  the 
Philadelphia  Underwriters,  and  the  endorsement  on  the  pol- 
icy shows  that  the  Philadelphia  Underwriters  is  composed 
of  the  Insurance  Company  of  North  America  and  the  Fire 
Association  of  Philadelphia.  The  Insurance  Company  of 
North  America  was  incorporated  by  an  Act  of  the  legislature 
on  April  14,  1794,  while  the  Fire  Association  was  originally 
incorporated  by  the  Act  of  March  2y,  1820,  and  subsequently 
by  Act  of  May  5,  1871,  its  name  was  changed  to  the  Fire 
Association  of  Philadelphia. 

Section  6  of  the  Act  last  named  designates  the  various 
species  of  property  which  the  said  Fire  Association  of  Phila- 
delphia, under  its  charter,  might  insure;  and  the  section  fur- 
ther provides  that  ''every  such  contract,  bargain,  agreement 
and  policy  to  be  made  .  .  .  shall  be  in  writing  or  in  print, 
and  shall  be  under  the  seal  of  the  said  corporation,  signed  by 
the  president  and  attested  by  the  secretary  or  other  officer 
who  may  be  appointed  for  that  purpose."  The  policy  issued 
by  the  Philadelphia  Underwriters  does  not  bear  the  corpo- 
rate seal  of  either  company,  nor  is  it  intended  that  such  policy 
shall  bear  such  corporate  seal,  as  it  expressly  provides  that 
it  shall  not  be  valid  untij  countersigned  by  the  duly  author- 
ized agent  of  those  companies. 

An  examination  of  the  original  Acts  of  Assembly  relating 
to  these  two  insurance  companies,  and  the  various  supple- 
ments thereto,  fails  to  disclose  any  authority  or  warrant  for 
either  of  them  entering  into  a  joint  contract  such  as  they 
propose  to  issue,  and  as  I  am  informed  have  been  issuing  for 
some  time  past;  and  there  is  on  record  in  your  department 
nothing  whatever  to  indicate  that  either  of  these  companies 
has  such  authority.  Unquestionably  these  two  corporations 
have  formed  what  in  law  amounts  to  a  partnership,  and  this 
relation  between  them  cannot  be  changed  by  the  association 
designating  its  contracts  as  "joint"  fire  insurance  policies. 
The  companies  have  appointed  a  manager,  and  doubtless 
after  paying  the  expense  of  the  manager  as  well  as  other  ex- 
penses incident  to  keeping  up  the  office  and  transacting  busi- 
ness, they  divide  the  profits  in  3ome  proportion  between 
them, 
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This  relation  of  partners  cannot  be  altered  or  changed  by 
the  last  clause  in  the  contract,  which  reads  as  follows: 

'This  being  a  joint  policy,  the  companies  respectively  agfree 
that,  in  case  the  insured  shall  resort  to  judicial  proceedings 
for  the  purpose  of  enforcing  his  claims  under  this  policy,  it 
shall  not  be  necessary  for  him  to  proceed  against  each  of 
them,  but  that  he  may  bring  his  action  against  either  of  them, 
and  that  the  other  shall  be  bound  and  concluded  by  the  re- 
sult of  such  action  in  the  same  manner  and  to  the  same  effect 
as  if  it  had  been  prosecuted  against  each  of^em  separately 
with  the  like  result." 

The  policy  provides  that  notice  of  loss  shall  be  given  to 
"these  companies;'*  that  the  insured  shall  exhibit  to  the  per- 
son designated  by  "these  companies"  all  that  remains  of  any 
property  insured,  and,  in  the  event  of  disagreement,  the  loss 
shall  be  ascertained  by  arbitrators,  one  of  whom  shall  be  se- 
lected by  the  insured  and  another  by  "these  companies."  The 
policy  on  its  face  seems  to  demand  of  the  insured  dealings 
with  both  companies  in  all  the  preliminaries  after  he  has  once 
sustained  a  loss. 

There  being  nothing  in  the  policy  to  show  a  contrary  in- 
tent on  the  part  of  the  companies  we  need  not  hesitate  a  mo- 
ment in  declaring  this  arrangement  in  law  a  partnership.  If 
so,  the  entire  transaction  is  illegal  and  void  for  various  rea- 
sons: 

1.  Because  these  companies  have  no  power  or  authority  to 
enter  into  such  a  joint  or  partnership  contract  of  insurance, 
unless  such  authority  is  expressly  g^ven  or  necessarily  implied. 
It  has  been  laid  down  by  text-writers  that  corporations  can- 
not form  a  copartnership  unless  expressly  authorized;  that 
corporations  are  not  impliedly  authorized  to  enter  into  part- 
nerships with  other  companies  or  with  individuals,  and  that 
agreements  between  companies  which  create  a  partnership 
between  the  parties  thereto  are  void. 

2.  Because  policies  of  insurance  issued  by  such  an  associa- 
tion are  in  contravention  of  Section  i  of  the  Act  of  Assembly 
approved  Feb.  4,  1870,  P.  L.  14,  which  section  is  as  follows: 
"That  it  shall  be  unlawful  for  any  person,  partnership  or  asso- 
ciation to  issue,  sign,  seal  or  in  any  manner  execute  any  policy 
of  insurance,  contract  or  guaranty  against  loss  by  fire  or 
lightning  without  authority  expressly  conferred  by  a  charter 
of  incorporation  g^ven  according  to  law;  and  every  such  pol- 
icy, contract  or  guaranty  hereafter  mad^  pr  issued  shall  be 
void/' 
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The  2(1  section  of  said  Act  provides  a  penalty  for  any 
person  offending  against  the  provisions  of  the  ist  section. 
This  Act  has  been  held  to  be  a  valid  exercise  of  the  police 
power  of  the  state  and  was  enforced  in  Com.  v,  Vrooman,  164 
Pa.  306. 

For  the  reasons  above  given,  and  for  the  further  reason  that 
the  state  has  no  jurisdiction  and  can  exercise  no  control  over 
the  association  or  partnership  known  as  the  Philadelphia 
Underwriters,  you  are  advised  that  the  business  as  now  con- 
ducted by  the  said  Philadelphia  Underwriters  is  clearly  ille- 
gal and  in  violation  of  the  express  provisions  of  the  Act  of 
Feb.  4,  1870. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Commonwealth  v.  Selsnick. 

Costs — Taxation  of  costs — Exceptions — Laches. 

Where  the  report  of  a  commissioner  to  tax  costs  is  confirmed  nisi  to 
be  confirmed  absolutely  in  three  days  if  no  exceptions  are  filed,  ex- 
ceptions filed  five  days  thereafter  are  too  late,  and  the  report  will  be 
confirmed  absolutely. 

Exceptions  to  report  of  A.  C.  Herron,  commissioner  to  tax 
costs  at  above  number  and  term.  Q.  S.  Allegheny  Co.  June 
T.,  1897,  No.  479. 

The  exceptions  were  as  follows: 

"And  now,  to  wit,  Oct.  11,  1897,  the  defendant  by  his 
counsel  files  the  following  exceptions: 

"The  defendant  excepts  to  the  item  of  Laura  Woods,  $4.25, 
for  the  reason  that  the  said  Laura  Woods  was  not  examined 
and  was  not  material. 

"The  defendant  excepts  to  the  item  of  $11.60  to  Geo.  Mil- 
ler, for  the  reason  that  the  said  Miller  is  not  a  constable  and 
was  not  a  material  witness. 

"The  defendant  excepts  to  the  report  for  the  reason  that  it 
does  not  find  the  facts  on  which  the  report  is  based." 

On  Oct.  6,  1897,  the  report  of  the  commissioner  had  been 
presented  and  confirmed  nisi  to  be  confirmed  absolutely  in 
three  days  if  no  exceptions  were  filed. 

Cohen  &  MarroUy  for  defendant. 

Per  Curiam,  Oct.  11,  1897. — Exceptions  having  been  filed 
too  late,  the  report  herein  is  confirmed  absolutely. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa. 
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Waters — Wharves — Lease  of  public  wharf— Act  of  March  21^ 
1836. 

Riparian  owners  on  navigable  streams,  whether  private  or  corporate, 
have  the  right  to  erect  and  maintain  wharves  and  docks  on  their  land, 
provided  they  do  not  interfere  with  rights  of  the  public  in  the  stream 
itself.  Such  wharves  are  private  property ;  but  public  wharves  are  entirely 
different  The  state  holds  them  in  trust  for  the  public  at  large,  and 
while  it  may  delegate  the  supervision  and  maintenance  of  them  to  a  city 
within  whose  limits  they  may  be  located,  neither  the  state  nor  the 
municipality  can  convert  the  trust  to  private  use,  or  surrender  to  an  in- 
dividual the  duty  it  owes  the  public  in  the  maintenance  and  operation  of 
the  wharf. 

Under  the  Act  of  March  31,  1836,  the  city  of  Pittsburg  has  no  power 
to  lease  the  exclusive  use  of  a  public  wharf  in  the  Allegheny  river  to  a 
private  individual. 

Bill  in  equity.  C  P.  No.  i,  Allegheny  Co.  Sept.  T.,  1897, 
No.  240. 

Geo.  W.  Guthrie,  S.  A.  Johnson  and  Wm.  B.  Rodgers,  for* 
plaintiff. 
Clarence  Burleigh,  for  defendant. 

Stowe,  p.  J.,  Nov.  19,  1897. — ^Without  entering  into  a 
minute  detail  of  the  minor  facts  of  this  case,  it  will  be  suffi- 
cient to  say  that  the  plaintiffs  are  the  owners  of  certain  pieces 
of  property  fronting  for  a  considerable  distance  on  Duquesne 
way  in  the  city  of  Pittsburg,  that  said  lots  were  composed 
of  parts  of  lots  in  the  general  plan  of  Pittsburg,  made  by  the 
proprietors  who  owned  the  land  running  to  the  river  in  fee 
simple,  and  are  described  in  said  plan  by  memoranda  as  being 
sixty  feet  in  width  and  extending  from  Penn  street,  as  shown 
on  said  plan,  to  the  Allegheny  river.  Subsequently  the  pro- 
prietors by  certain  deeds  granted  and  conveyed  said  lots  to 
various  persons  in  fee,  describing  them  as  extending  to  the 
Allegheny  river — substantially  as  stated  in  the  first,  second 
and  third  paragraphs  of  plaintiff's  bill.  In  pursuance  of  two 
Acts  of  Assembly,  approved  March  31,  1836,  and  June  3, 
1836,  the  said  Duquesne  way  was  laid  out  as  a  public  street, 
forty  feet  wide,  from  Water  street  on  the  Monongahela  river 
to  a  point  beyond  plaintiff's  properties,  and  the  ground  be- 
tween said  way  and  low-water  mark  of  the  Allegheny  river 
was  taken  and  appropriated  for  public  use,  as  a  public  land-* 
ing,the  said  Acts  declaring  that  the  same  should  forever  there- 
after be  occupied  and  employed  as  a  public  landing,  and  from 
that  time  till  the  commission  of  the  acts  complained  of  in  plain- 
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tiff's  bill  the  space  in  front  of  plaintiff's  said  properties  has 
continued  to  be  open  and  unobstructed  and  used  as  a  public 
landing  whenever  occasion  required.  Plaintiffs  have  large 
buildings  erected  on  said  lots  for  business  purposes. 

The  defendant  has  entered  upon  the  ground  in  front  of 
plaintiffs  properties,  thus  appropriated  for  a  public  landing, 
and  has  appropriated  the  same  to  his  own  use  and  has  erected 
a  large  structure  thereon,  fronting  at  or  near  low-water  mark 
on  the  Allegheny  river,  which  interferes  with  the  landing  in 
front  of  plaintiff's  properties  as  well  as  plaintiff's  free  access 
thereto. 

Defendant  claims  that  he  has  a  just  and  legal  right  to  erect 
and  maintain  the  structures  placed  by  him  upon  the  portion 
of  the  wharf  in  question,  and  sets  out  in  his  answer  by  way  of 
justification  therefor,  that  under  an  Act  of  Assembly  of  this 
state,  approved  March  31,  1836,  and  a  certain  ordinance  of 
the  city  and  agreement  in  writing  made  and  entered  into  be- 
tween him  and  the  city  in  pursuance  thereof,  and  also  under 
the  power  and  authority  of  the  secretary  of  war  of  the  United 
States,  the  right  was  vested  in  him  to  erect,  maintain  and  use 
the  said  part  of  said  landing  and  the  structures  erected 
thereon,  in  the  manner  and  for  the  purpose  intended  by  him, 
to  wit,  "to  use  the  said  place  for  the  purpose  of  a  public  land- 
ing and  for  no  other  purpose  whatever,  and  in  order  to  ac- 
complish such  purpose,  to  build  as  an  improvement  to  such 
public  landing  that  which  is  necessary  to  enable  said  portion 
of  said  wharf  or  public  landing  to  be  used  as  a  public  land- 
ing— a  roadway  from  the  northern  line  of  Duquesne  way 
to  low- water  line;  said  roadway  to  be  lower  than  the  grade 
of  Duquesne  way  and  supported  by  piles  driven  according 
to  the  plans  and  under  the  direction  of  and  to  the  satisfaction 
and  approval  of  the  director  of  the  department  of  public 
works  and  the  United  States  engineer  in  charge,  and  in  such 
manner  that  all  driveways  reaching  to  and  returning  from 
said  tract  of  ground  shall  be  continually  kept  open  during  the 
term  mentioned  in  said  lease,  and  in  such  manner  as  not  to 
interfere  with  driving,  hauling  or  passing  over  and  along  the 
surface  of  said  Allegheny  wharf,  either  now  or  in  the  future 
when  said  wharf  is  graded  and  paved  so  that  hauling  can  be 
accomplished  thereon,  and  the  said  roadway  (he  avers)  will 
in  fact  not  constitute  any  obstruction  to  travel  along  and  over 
said  wharf  more  than  the  abutment  of  the  different  bridges." 

Defendant  also  avers   that  said   landing  has    never  been 
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graded  or  paved  or  fitted  for  a  public  landing — has  never 
been  used  for  a  public  landing  or  wharf,  and  could  not  be 
used  for  the  purpose  of  hauling,  and  he  proposes  to  improve 
and  put  in  proper  shape  and  condition  for  a  public  landing- 
said  portion  of  said  wharf. 

LAW   OF   THE   CASE. 

We  think  that  under  the  facts  of  this  case  it  is  clear  that 
the  plaintiffs  have  such  an  interest,  both  as  owners  of  the 
property  described  in  their  bill  as  well  as  taxpayers  of  the  city 
as  enable  them  to  maintain  this  bill,  and  are  entitled  to  the 
relief  prayed  for  unless  defendant  shows  some  sufficient  legal 
excuse  or  authority  for  the  erection  and  maintenance  of  the 
buildings  or  structure  placed  by  him  or  under  his  directions 
upon  the  landing  in  question.  And  this  brings  us  to  the  seri- 
ous question  in  the  case.  Has  the  defendant  shown  legal 
authority  for  taking  possession  of  and  using  this  portion  of 
the  wharf  as  he  has  done?  Of  course  the  consent  of  the  sec- 
retary of  war  amounts  to  nothing  so  far  as  the  merits  of  this 
case  are  concerned. 

Riparian  owners  on  navigable  streams,  whether  private  or 
corporate,  have  the  right  to  erect  and  maintain  wharves  and 
docks  on  their  land,  provided  they  do  not  interfere  with  rights 
of  the  public  in  the  stream  itself.  Such  wharves  are  private 
property.  But  public  wharves  are  entirely  different.  The 
state  holds  them  in  trust  for  the  public  at  large,  and  while 
it  may  delegate  the  supervision  and  maintenance  of  them  to  a 
city  within  whose  limits  they  may  be  located,  neither  the 
state  nor  the  municipality  can  convert  the  trust  to  private 
use  or  surrender  to  an  individual  the  duty  it  owes  the  public 
in  the  maintenance  and  operation  of  the  wharf. 

In  Illinois  Central  R.  R.  Co.  v,  Illinois,  146  U.  S.  387,  page 
453,  Judge  Field,  delivering  the  opinion  of  the  Supreme  Court, 
says:  "The  trust  devolving  upon  the  state  for  the  public,  and 
which  can  only  be  discharged  by  the  management  and  con- 
trol of  the  property  in  which  the  public  has  an  interest,  can^ 
not  be  relinquished  by  a  transfer  of  the  property.  .  .  .  The 
state  can  no  more  abdicate  its  trust  over  property  in  which 
the  whole  people  are  interested,  like  navigable  waters  and 
soils  under  them,  so  as  to  leave  them  entirely  under  the  use 
and  control  of  private  parties,  than  it  can  abdicate  its  police 
powers  in  the  administration  of  government  and  the  preser- 
vation of  the  peace." 
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While  the  language  of  Judge  Field  indicates  very  clearly 
his  view  upon  the  subject,  we  do  not  feel  it  necessary  to  de- 
cide, under  the  circumstances  of  this  case,  whether  or  not  the 
legislature  of  Pennsylvania  by  appropriate  legislation  may 
give  a  municipal  corporation  to  dispose  of  and  vest  in  private 
hands  the  control  of  public  wharves.  But,  however  that  may 
be,  it  is  manifest  that  before  a  conclusion  that  it  has  done  so 
should  be  arrived  at,  the  intention  to  do  so  should  be  most 
clearly  and  distinctly  expressed. 

But  assuming  then  for  the  present  such  power  in  the  legis- 
lature, how  does  this  case  stand?  The  only  power  conferred 
upon  the  city  in  this  direction  is  contained  in  the  2d  sec- 
tion of  the  Act  of  March  31,  1836,  in  which  the  city  is  author- 
ized, after  having  located  and  opened  Duquesne  way,  '*To 
fix  and  adopt  a  convenient  grade  for  the  space  lying  north- 
wardly from  the  line  of  said  way  and  to  occupy,  fill  up  and 
improve  the  same  according  to  the  grade  adopted.  And  the 
space  so  graded  and  lying  between  said  way  and  low-water 
mark  of  the  Allegheny  river  shall  thereafter  be  occupied,  used 
and  employed  as  a  public  landing  as  they  may  think  proper 
and  shall  not  be  inconsistent  with  the  existing  laws  of  this 
commonwealth.**  This  Act  does  not  confer  any  authority  to 
the  city  to  divest  itself,  even  temporarily,  of  its  authority  or 
control  over  the  wharf,  for  such  act  would  be  decidedly  in- 
consistent with  the  existing  laws  of  the  state  in  regard  to  the 
rights  of  the  public  in  the  wharves,  and  which  vested  the  use 
of  them  in  the  people  at  large,  and  it  is  manifest  that  the  con- 
solidation Act  approved  April  6,  1867,  which  provides  that 
nothing  therein  shall  be  construed  to  empower  said  corpora- 
tion to  sell,  mortgage,  lease,  or  in  any  manner  alienate  any 
lands  which  were  held  by  any  of  said  former  corporations  as 
public  squares,  common  grounds,  or  river  shore  landings,  but 
such  lands  shall  be  held  for  general  public  use  in  the  same  man- 
ner as  before  this  Act,  not  only  does  not  vest  councils  with 
any  such  authority,  but  unmistakably  accentuates  the  con- 
clusion that  no  such  power  existed  before  that  Act,  but  by  de- 
claring that  such  lands  shall  be  held  for  general  public  use,  in 
the  same  manner  as  before  this  Act,  distinctly  announces  that 
no  such  power  shall  thereafter  exist. 

While  it  is  questionable  whether  under  the  Act  of  1836 
authorizing  the  city  to  fix  and  adopt  a  grade  and  improve  this 
wharf  and  thereafter  to  have  the  power  to  make  rules,  regu- 
lations and  by-laws  regulating  the  use  of  the  same,  etc.,  it  has 
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the  right  to  do  so  until  it  has  actually  graded  and  improved 
the  same,  we  think  that  admitting  that  the  city  had  such 
power  at  the  time  the  lease  was  made  to  defendant  the  author- 
ity thus  vested  under  the  Acts  does  not  give  it  the  power  to 
make  a  lease  such  as  was  made  in  this  case,  giving  the  abso- 
lute control  and  management  of  the  portion  of  the  wharf  de- 
scribed therein  to  the  defendant  for  the  term  of  five  years,  at 
a  rental  of  $200  per  annum.  This  lease  which  exactly  con- 
forms to  the  ordinance,  vests  the  whole  use,  control  and  oc- 
cupancy of  that  portion  of  the  wharf  in  defendant,  subject 
only  to  the  payment  of  rent  and  the  other  special  conditions 
contained  therein,  and  the  city,  if  the  same  is  valid,  has  no 
more  right  to  the  regulation,  control  or  use  of  that  portion 
of  the  wharf  than  any  other  landlord  has  to  premises  he  has 
leased  during  the  continuance  of  the  term.  There  is  nothing 
either  in  the  ordinance  or  the  lease  which  limits  or  restricts 
defendant's  use  of  the  wharf  to  any  particular  purpose. 
Under  it  he  may  use  it  for  any  lawful  business  and  exclude 
the  public  from  its  use  altogether.  That  he  may  not  propose 
to  do  so  is  of  no  consequence  upon  this  question.  The  test 
is,  what  are  his  legal  rights  under  the  ordinance  and  lease, 
and  not  what  he  proposes  to  do  with  them.  It  is  true  that  it 
is  provided  that  all  driveways  reaching  to  or  running  from 
said  tract  of  ground  shall  be  kept  open  during  the  term,  but 
it  does  not  even  provide  that  the  public  shall  be  allowed  to 
use  them,  and  the  lease,  therefore,  gives  the  exclusive  legal 
right  to  the  occupancy  and  use  of  the  whole  of  the  ground 
covered  by  its  terms,  including  the  driveways  mentioned. 
We  are  clear  that  the  power  to  make  such  a  lease,  or  to 
authorize  it  to  be  made,  does  not  exist  in  the  councils  of  the 
city  of  Pittsburg.  It  is  not  a  mere  matter  of  inference,  but 
of  direct  prohibition  under  the  Acts  of  Assembly  above  cited. 
We  might  well  stop  here,  but  the  importance  of  the  question 
makes  it  proper  that  we  should  refer  to  some  authorities  to 
which  our  attention  has  been  directed.  In  Illinois  Canal  Co. 
V.  St.  Louis,  2  Dillon,  70,  where  authority  was  granted  the 
city  of  St.  Louis  by  Acts  of  Assembly  "to  construct  all  need- 
ful improvements  in  the  harbor  ...  to  erect,  repair  and  reg- 
ulate public  wharves  and  docks  .  .  .  and  to  pass  all  such  or- 
dinances not  inconsistent  with  its  charter  and.  the  laws  of 
the  state,  as  may  be  expedient  in  maintaining  the  peace,  good 
government,  health  and  welfare  of  the  city,  its  trade,  com- 
merce and  manufactures,"  it  was  held  by  Judge  Dillon  that 
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no  authority  was  given  thereby  to  the  city  to  lease  a  portion 
of  the  wharf  to  the  defendant  company  upon  which  to  erect 
and  maintain  a  grain  elevator,  saying:  **A  wharf  differs  from  a 
street  in  many  material  respects.  The  latter  is  intended  for 
travel,  but  a  wharf  is  intended  to  afford  convenience  for  lad- 
ing vessels  and  to  supply  a  place  in  which  the  wares  dis- 
charged from  vessels  or  awaiting  shipment  may  be  laid  or 
deposited,  and  it  would  seem  that  structures  or  appliances 
of  any  kind  intended,  and  which  had  the  effect  to  facilitate 
the  hauling  and  preservation  of  merchandise  arriving  at  the 
wharf  erected  under  municipal  authority,  and  remaining  at  all 
times  subject  to  municipal  control,  would  be  lawful  and  within 
the  purposes  for  which  wharf  property  was  acquired  and  dedi- 
cated. My  opinion  is,  he  continues,  that  under  the  powers 
given  in  the  charter  the  city  cannot  surrender  the  control 
over  the  use  of  the  wharf  property." 

The  powers  in  reference  to  the  control,  regulation  and  gov- 
ernment of  wharves  conferred  upon  St.  Louis  where  mani- 
festly, in  general  terms,  more  extensive  and  comprehensive 
than  those  conferred  upon  the  city  of  Pittsburg,  which  were 
only  "to  have  full  power  to  make  such  rules,  regulations  and 
by-laws  regulating  the  use  of  public  landings  not  inconsistent 
with  existing  laws  of  the  commonwealth." 

In  the  case  above  cited  Judge  Dillon  says:  *The  grant  of 
the  power  to  'regulate'  falls  far  short  of  conferring  power  to 
surrender  for  a  fixed  period  its  exclusive  use  to  persons  or 
corporations."  And  in  Illinois  Central  R.  R.  v.  Illinois,  above 
cited,  it  is  said  "The  trust  connected  with  public  property 
cannot  be  placed  entirely  beyond  the  direction  and  control 
of  the  state." 

In  The  Belcher  Sugar  Refining  Co.  v,  St.  Louis  Grain  Ele- 
vator Co.  (lo  Mo.  401,  and  82  Mo.  121)  the  Supreme  Court 
of  Missouri  says,  "When  land  is  condemned  for  a  special  pur- 
pose on  the  score  of  public  utility,  the  sequestration  is  limited 
to  that  particular  use,  and  while  elevators  may  become  neces- 
sary adjuncts  of  navigation  the  city  has  no  right  to  lease  a 
portion  of  the  wharves  for  a  term  of  years,  even  though  speci- 
fied for  that  purpose,  without  reserving  control  over  the 
building  and  the  use  to  which  it  may  be  applied." 

The  same  doctrine  is  announced  in  Lord  v.  City  of  Oconto, 
47  Wis.  386,  where  it  was  held  that  the  lease  of  the  city  for 
one  year  was  void  as  a  delegation  of  the  power  conferred 
upon  the  city  by  the  state  for  public  use. 
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In  conclusion  both  by  authority  and  principle  we  are  led 
unhesitatingly  to  the  conclusion  that  the  ordinance  passed  by 
the  city  councils  under  which  defendant  claims  to  have  the 
use  and  occupancy  of  the  portion  of  the  public  wharf  de- 
scribed therein,  and  upon  which  he  has  erected  the  structure 
described  in  plaintiff's  bill  and  the  leases  executed  thereunder 
are  null  and  void,  and  that  the  said  structures  are  a  nuisance 
and  should  be  removed  from  said  wharves  by  said  defendant. 

Let  a  decree  be  prepared  by  counsel,  declaring, 

First,  That  the  city  of  Pittsburg  has  no  authority  to  enact 
the  ordinance  in  question  in  this  case,  and  that  the  same  is 
null  and  void. 

Second,  That  the  lease  under  which  defendant  claims  to 
use  and  occupy  the  portion  of  the  wharf  involved  in  this  pro- 
ceeding is  of  no  legal  effect  and  confers  no  authority  to  him 
so  to  do. 

Third,  That  the  building  and  structures  of  whatever  kind 
placed  upon  said  portion  of  the  wharf  are  there  without 
authority  of  law,  and  are  a  public  nuisance  and  should  be  re- 
moved by  defendant. 

Fourth,  That  defendant  abate  said  nuisance  within 

days,  and  that  he  pay  the  costs  of  this  proceeding. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa. 


Snellenburg  v,  Mayemiok. 

Attachment  under  Act  of  March  //,  i86g — Return-day, 

An  attachment  under  the  Act  of  March  17,  1869,  should  be  made  re- 
turnable to  the  next  return-day  after  the  time  of  issuing  the  writ;  that 
is,  to  the  return-day  nearest  to  the  tiire  of  issuing  regardless  of  whether 
it  be  the  first  return-day  of  the  next  term  of  court. 

Sur  rule  to  quash  attachment.  C.  P.  Schuylkill  Co.  Nov. 
T.,  1897,  No.  200. 

George  Striegle  and  George  /.  JVadlinger,  for  plaintiff. 
W.  P.  Ramsay y  for  defendant. 

Koch,  J.,  Nov.  i,  1897. — ^The  above-stated  proceeding  is 
brought  under  the  Act  of  March  17,  1869.  The  writ  was  is- 
sued on  Wednesday,  the  6th  day  of  October,  1897,  and  is  made 
returnable  to  the  second  Monday  of  November,  1897.  It  is 
contended  by  the  defendant  that  the  writ  should  have  been 
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made  returnable  on  Friday,  the  8th  day  of  October,  1897,  ^hat 
being  the  second  return-day  of  the  September  term  of  court. 
Our  rule  of  court  respecting  terms  and  return-days  is  No. 
176  and  reads  as  follows: 

"176.  The  terms  of  court  of  common  pleas  and  the  or- 
phans' court  shall  begin  on  the  first  Mondays  of  January, 
March,  May,  July,  September  and  the  second  Monday  of 
November,  and  continue  for  five  weeks,  and  courts  shall  be 
held  for  trial  of  civil  cases  beginning  the  third  Mondays  of 
January,  March,  May,  September  and  the  fourth  Mon- 
day of  November,  and  continue  three  weeks.  The  first  re- 
turn-day of  and  for  said  terms  shall  be  the  first  Mondays  of 
January,  March,  May,  July,  September,  and  the  second  Mon- 
day of  November,  respectively,  and  the  second  return-day 
shall  be  the  next  day  preceding  the  last  day  of  each  term 
aforesaid." 

The  8th  day  of  October,  therefore,  was  the  second  return- 
day  of  the  September  term  of  court,  this  year,  and  was  the 
first  return-day  of  said  court  next  after  the  time  of  issuing  the 
writ  in  this  case. 

Among  other  things  it  is  provided  in  the  2d  section  of  the 
Act  of  March  17,  1869,  ^h^^  *'Every  such  attachment  shall  be 
made  returnable  on  the  first  return-day  of  said  court  next  after 
the  time  of  issuing  thereof."  This  does  not  mean  the  first 
return-day  of  the  next  term  of  court  after  issuing  of  the  writ, 
but  it  means  the  nearest  return-day  after  the  time  of  issuing 
the  writ.  This  interpretation  is  established  by  Parks  v.  Watts, 
1 12  Pa.  4;  Williamson  v.  McCormack,  126  Pa.  274,  and  Freu- 
denthal  v.  Schulman,  5  D.  R.  258.  Under  the  statutes  and  our 
rule  of  court  the  writ  should  have  been  made  returnable  to 
Friday,  Oct.  8,  1897,  instead  of  the  second  Monday  of  No- 
vember, 1897.  It  is  not  necessary  for  ten  days  to  intervene 
between  the  date  of  issuing  the  writ  of  attachment  under  the 
Act  of  1869  and  the  return-day  thereof.  In  Freudenthal  v, 
Schulman,  supra,  the  writ  w^as  issued  on  Dec.  6,  1896,  and  the 
court  was  of  the  opinion  that  it  should  have  been  made  re- 
turnable on  the  9th  of  the  same  month. 

The  rule  is  made  absolute. 

From  M.  M.  Burke,  Esq.,  Shenandoah,  Pa. 
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Commonwealth  v.  Niagara  Mutual  Fire  Insurance  Company  of 

Philadelphia. 

Insurance — Decree  of  dissolution  of  company — Rights  of  policy* 
holders — Suit  against  receiver. 

Petitioner's  policy  limited  the  time  within  which  suit  could  be  brought 
against  the  insurance  company;  the  claim  had  been  adjusted  at  a  certain 
amount,  which  had  not  been  paid.  A  receiver  was  appointed  for  the 
company.  //eW,  that  the  petitioner's  rights  were  fixed  by  the  decree  of 
dissolution,  the  limitation  in  the  policy  ceased  to  operate,  and  the  claim 
was  against  the  fund  in  the  receiver's  hands,  and  that  suit  against  the 
receiver  was  unnecessary. 

Petition  for  an  order  to  permit  suit  against  receiver.  C.  P. 
Dauphin  Co.     CommonweaUh  Docket,  1896,  No.  710. 

The  petition  of  S.  E.  Summerland  and  H.  M.  Summer- 
land,  trading  as  S.  E.  &  H.  M.  Summerland,  respectfully 
represent  that,  at  Mentone,  in  the  state  of  Indiana,  they 
are  holders  of  policy  No.  3,196,  issued  by  the  above- 
mentioned  company,  dated  Feb.  6,  1896,  by  which  the 
said  company  insured  the  petitioners  in  the  sum  of  $1,000 
against  loss  by  fire  occurring  to  the  buildings,  machinery  and 
stock  belonging  to  the  petitioners,  and  situate  at  Mentone 
aforesaid,  for  the  term  of  one  year  from  Feb.  6,  1896,  at  noon, 
to  Feb.  6,  1897,  at  noon.  That  while  the  said  policy  was  in 
full  force,  on  March  7,  1896,  the  property  so  insured  was  in- 
jured by  fire.  That  due  proofs  of  loss  were  furnished  the 
said  company,  and  the  proportion  of  loss  chargeable  to  the 
said  company,  and  to  be  paid  by  it  was  afterwards  adjusted 
at  $503.48.     That  said  amount  has  never  been  paid. 

That  your  honorable  court  on  Oct.  7,  1896,  entered  a  de- 
cree dissolving  the  said  company,  and  appointed  Herman 
Becker,  of  the  city  of  Philadelphia,  receiver  thereof,  and  the 
said  receiver  has  entered  upon  the  performance  of  his  duties. 
That  the  said  policy  of  insurance  contains  the  following 
clause,  "No  suit  or  action  on  the  policy  for  the  recovery  of 
any  claim  shall  be  sustainable  in  any  court  of  law  or  equity 
until  after  full  compliance  by  the  insured  with  all  the  fore- 
going requirements,  nor  unless  commenced  within  twelve 
months  next  after  the  fire."  That  the  limitation  in  the  said 
clause  provided  will  expire  on  March  6,  1897,  and  your  peti- 
tioners are  advised  that  unless  they  begin  an  action  on  their 
said  policy  on  or  before  that  day  that  their  right  of  action  on 
the  said  policy  will  be  gone. 

They  therefore  pray  your  honorable  court  for  an  order  per- 
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mitting  them  to  bring  suit  upon  the  said  policy  against  the 
said  receiver  in  the  court  of  common  pleas  of  Philadelphia 
county. 

R,  M,  Shick  and  M.  W.  Jacobs,  for  petition. 

McPherson,  J.,  March  3,  1897. — We  think  suit  is  un- 
necessary. The  petitioners'  right  was  fixed  by  the  decree 
of  dissolution — Dean's  Ap.,  98  Pa.  loi;  Commonwealth  v. 
Insurance  Co.,  162  Pa.  586;  Oyster  v.  Short,  177  Pa.  594- 
605 — and  the  limitation  in  the  policy  has  ceased  to  operate. 
Their  claim  is  now  against  the  fund  in  the  receiver's  hands, 
and  is  to  be  prosecuted  before  the  tribunal  which  may  be 
charged  with  the  duty  of  distribution.  The  reasons  which 
make  this  tribunal  the  proper  forum  are  fully  stated  by  Judge 
Simonton  in  Commonwealth  v.  Insurance  Co.,  supra,  upon 
page  591  et  seq.    Petition  refused. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Cole  t;.  Cole. 

Divorce — Cruel  and  barbarous  treatment. 

Where  a  libel  in  divorce  avers  acts  tending  to  endanger  libellant's  life, 
but  the  evidence  shows  only  some  acts  of  cruelty  and  some  indignities, 
and  no  act  tending  to  endanger  life,  a  divorce  will  not  be  granted. 

Libel  for  divorce.  C.  P.  No.  3,  Allegheny  Co.  Nov.  T., 
1896,  No.  573i. 

T.  F.  Newlifty  for  libellant. 

Kennedy,  P.  J.,  Oct.  11,  1897. — The  only  ground  upon 
which  a  decree  of  divorce  is  asked  in  this  case  is  as  stated  in 
the  libel:  "That  the  said  John  H.  Cole  did  by  cruel  and 
barbarous  treatment  to  your  libellant  endanger  her  life." 
Some  acts  of  cruelty  by  the  defendant  have  been  established 
by  the  testimony,  that  he  offered  indignities  to  the  libellant 
is  also  in  evidence,  but  there  is  nothing  in  the  testimony 
taken  from  which  it  can  be  found  that  the  libellant's  life  was 
endangered  by  the  treatment  of  the  defendant.  The  testi- 
mony wholly  fails  to  establish  the  ground  upon  which  the 
divorce  is  asked.  It  follows  that  the  decree  of  divorce  must 
be  refused,  and  it  is  so  ordered. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa. 
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Commonwealth  v.  Brown. 

Adulterated  food — Cider  vinegar — Indictment — Acts  of  Tune 
II,  i8gi,  P,  L.  2Q7,  andfune  26,  18^5,  P.  L.  ji';. 

The  Act  of  June  18,  1897,  directly  and  expressly  repeals  the  Acts  of 
1891  and  1895;  and  an  act  committed  on  May  20,  1897,  is  not  indictable 
under  the  Act  of  1897,  because  the  Act  was  not  in  existence  when  the  of- 
fense was  committed;  nor  is  it  indictable  under  the  Acts  of  1891  and 
1895,  because  they  are  repealed  without  any  saving  clause. 

Motion  to  quash  indictment.  Q.  S.  Monroe  Co.  Sept. 
Sess.,  1897,  No.  24. 

/.  B.  WilliamSy  district  attorney,  and  C.  Tyson  KratSy  for 
commonwealth. 

C  B.  Staples,  for  defendant. 

Craig,  P.  J.,  Nov.  27,  1897. — ^The  motion  to  quash  this  in- 
dictment is  as  follows: 

"That  the  said  defendant  was  arrested  under  the  Acts  of 
June  II,  1891,  P.  L.  297,  and  June  26,  1895,  P.  L.  317,  and 
that  since  that  time,  and  before  the  arrest  of  said  Charles 
Brown,  to  wit,  on  June  18,  1897,  there  was  an  Act  of  Assem- 
bly passed  by  the  legislature  and  approved  by  the  governor 
of  the  state  of  Pennsylvania,  which  repealed  the  aforesaid 
Acts  in  so  far  as  this  is  concerned;  the  said  last-mentioned  Act 
containing  provisions  totally  inconsistent  with  the  first-men- 
tioned Acts,  viz. :  only  requiring  one  and  one-half  per  centum 
by  weight  of  cider  vinegar  solids,  while  the  Acts,  under  which 
the  defendant  was  arrested,  require  two  per  centum;  and  fur- 
ther being  inconsistent  in  this  that  the  first-mentioned  Acts 
gave  the  justice  of  the  peace  no  other  alternative  than  that  of 
binding  over  the  defendant  for  his  appearance  at  court,  if  a 
prima  facie  case  is  made  out,  while  the  Act  of  June  18,  1897, 
gives  the  justice  of  the  peace  the  authority  to  hear  and  deter- 
mine the  case  upon  its  merits,  and  the  former  Acts  being  in- 
consistent in  the  penal  provisions  thereof." 

By  reference  to  the  complaint  and  the  return  of  the  justice 
of  the  peace  it  appears  that  the  defendant  was  bound  over  to 
court  on  the  charge: 

'*That  Charles  Brown,  of  Tannersville,  in  the  county  of 
Monroe,  on  May  20,  1897,  did  have  in  his  possession  for  the 
purpose  of  sale,  and  offered  and  exposed  for  sale,  an  aduler- 
ated  article  of  food,  viz. :  about  three  ounces  of  an  article  pur- 
porting to  be  cider  vinegar,  and  offering  and  exposing  the 
same  for  sale  as  and  for  cider  vinegar,  used  for  food  by  man, 
the  same  being  found  on  analysis  to  be  heavily  adulterated 
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cider  vinegar,  and  to  contain  in  total  solids  less  than  two 
per  centum,  and  in  acidity  less  than  four  per  centum,  contrary 
to  the  provisions  of  the  Acts  of  Assembly,  approved  June  26, 
1895,  and  June  11,  1891." 

There  are  six  counts  in  the  indictment,  and  they  are  evi- 
dently drawn  under  the  Acts  of  1891  and  1895,  although  the 
Act  of  1897  might  also  apply  to  the  fourth  count.  As,  how- 
ever, the  complaint  is  under  the  Acts  of  1891  and  1895,  we 
may  assume  that  all  the  counts  of  the  indictment  are  formu- 
lated under  these  Acts. 

It  will  be  observed  that  the  complaint  against  the  defend- 
jnt  is  for  having  in  possession  for  the  purpose  of  sale, 
and  for  offering  and  exposing  for  sale,  adulterated  cider  vine- 
gar, on  May  20,  1897.  The  Acts  of  189 1  and  1895  are  di- 
rected against  this  offense.  And  under  these  Acts  the  de- 
fendant stands  indicted.  Subsequently  to  the  date  of  the 
alleged  offense,  on  June  18,  1897,  another  general  Act  was 
passed  covering  the  same  subject-matter,  to  wit,  adulterated 
cider  vinegar,  and  containing  the  usual  repealing  clause,  viz. : 
**A11  Acts,  or  parts  of  Acts,  inconsistent  with  the  provisions 
of  this  Act,  are  hereby  repealed."  By  comparing  Sections 
I,  2  and  3  of  the  Act  of  189 1  with  Section  i  of  the  Act  of  1897, 
it  must  appear  evident  that  the  draftsman  of  the  latter  Act 
must  have  had  the  former  Act  before  him  at  the  time;  that 
both  cover  the  same  subject-matter,  the  same  offense,  and 
that  the  latter  Act  was  intended  and  did  supply  and  cover 
and  enlarge  upon  the  former  Acts.  Every  material  matter 
contained  in  the  Acts  of  1891  and  1895,  as  respects  the  al- 
leged offense,  is  contained  in  the  Act  of  1897.  If  we  are  cor- 
rect in  this  conclusion,  then  what  effect  did  the  Act  of  1897 
have  upon  the  Acts  of  1891  and  1895?  Obviously  the  Act  of 
1897  repeals  the  Acts  of  1891  and  1895,  so  far  as  the  subject 
of  adulterated  cider  vinegar  is  concerned. 

It  is  plain  that  the  Act  of  1897  is  ex  post  facto  as  to  the 
complaint  and  indictment.  The  defendant  cannot  be  con- 
victed under  this  Act.  Hence,  if  the  indictment  is  sustained, 
it  must  be  sustained  under  the  Acts  of  1891  and  1895.  Can 
this  be  done  ? 

As  we  have  already  indicated,  in  our  opinion  the  Act  of 
1897  directly  and  expressly  repeals  the  Acts  of  1891  and  1895. 
But,  if  it  does  not,  then  let  us  consider  whether  it  does  not 
impliedly.  Is  not  the  Act  of  1897  so  repugnant  to  the  Acts 
of  1891  and  1895  that  they  cannot  stand  together?    The  Act 
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of  1891  provides  that  cider  vinegar  "shall  contain  no  less 
than  two  per  centum  by  weight  of  cider  vinegar  solids  upon 
full  evaporation  over  boiling  water,  and  shall  also  contain 
an  acidity  of  not  less  than  four  per  centum,"  and  the  penalty 
thereof  is  ** whoever  violates  any  of  the  provisions  of  this  Act 
shall,  upon  conviction,  be  fined  not  less  than  $50  nor  more 
than  $100,  or  imprisonment  not  less  than  thirty  days  nor  more 
than  one  hundred  days,  or  both,  and  shall  be  adjudged  to  pay 
in  addition  all  necessary  costs  and  expenses  incurred  in  in- 
specting and  analyzing  such  vinegar,  and  all  vinegar  not  in 
accordance  with  this  Act  shall  be  subject  to  forfeiture  and 
spoliation."  The  Act  of  1895  makes  no  change  in  the  Act 
of  1891  except  that  it  changes  the  penal  provision  thereof. 
This  change  is:  "Whoever  violates  any  of  the  provisions  of 
this  Act  shall  be  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion, shall  be  fined  not  exceeding  $100  nor  less  than  $50, 
or  imprisoned  not  exceeding  ninety  nor  less  than  thirty  days, 
or  both,  and  any  person  found  guilty  of  manufacturing,  offer- 
ing for  sale,  or  selling  any  adulterated  article  of  food  under 
the  provisions  of  this  Act,  shall  be  adjudged  to  pay,  in  addi- 
tion to  the  penalties  herein  provided  for,  all  necessary  costs 
and  expenses  incurred  in  inspecting  and  analyzing  such  adul- 
terated articles  of  which  said  person  may  have  been  found 
iruilty  of  manufacturing,  selling  or  oflfering  for  sale;  provided 
l!iat  all  penalties  and  costs  for  the  violation  of  the  provisions 
of  this  Act  shall  be  paid  to  the  dairy  and  food  commissioner, 
or  his  agent,  and  by  him  paid  into  the  state  treasury,  to  be 
kept  as  a  fund  separate  and  apart  for  the  use  of  the  department 
of  agriculture  for  the  enforcement  of  this  Act,  and  to  be  draw  11 
out  upon  warrant  signed  by  the  secretary  of  agriculture  and  the 
auditor-general."  The  Act  of  1897  changes  the  amount  of  solids 
required  in  cider  vinegar  from  two  per  centum  to  one  and 
one-half  per  centum,  and  also  allows  the  use  of  spices  for 
flavoring  vinegar.  It  does  not  change  the  per  centum  of 
acidity.  Its  penal  provisions  differs  considerably  from  that 
of  the  Acts  of  1891  and  1895,  making  every  violator  of  its 
provisions  guilty  of  a  misdemeanor  who  "upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  less  than  $50,  nor 
more  than  $100,  or  by  imprisonment  in  the  county  jail  for 
not  less  than  ten  nor  more  than  thirty  days,  or  both  fine  and 
imprisonment  for  the  first  offense,  and  a  fine  of  $100  and  im- 
prisonment for  thirty  days  for  every  subsequent  offense: 
provided  that  all  fines  and  costs,  including  the  expenses  of 
inspection  and  analysis  imposed  inider  this  section,  shall  be 


Digitized  by  VjOOQ IC 


142  PENNSYLVANIA  [Vou 

[Commonwealth  v.  Brown.] 

covered  into  the  state  treasury  as  provided  by  Section  4  of 
this  Act,  and  all  vinegar  sold  or  offered  for  sale  in  violation 
of  the  provisions  of  this  Act  shall  be  subject  to  forfeiture  and 
spoliation.*'  Section  4  of  the  Act  of  1897  further  provides 
that  "every  person,  firm  or  corporate  body,  who  shall  violate 
any  of  the  provisions  of  this  Act,  shall,  for  every  such  offense, 
forfeit  and  pay  not  less  than  $50  nor  more  than  $100,  which 
shall  be  recoverable,  with costs,includin^expense  of  inspection 
and  analysis,  by  any  person  suing  in  the  name  of  the  com- 
monwealth, as  debts  of  like  amount  are  by  law  recoverable." 
Section  6  of  the  Act  of  1897  also  provides  that  "magistrates 
and  justices  of  the  peace  throughout  this  commonwealth 
shall  have  jurisdiction  to  hear  and  determine  actions  arising 
for  violation  of  the  provisions  of  this  Act,  and  to  hold  for 
court,  or  impose  the  penalties  provided  therein,  subject  to 
appeal  as  the  law  shall  direct. 

It  seems  to  us  that  the  provisions  of  the  Act  of  1897  arc 
so  repugnant  to  the  Acts  of  1891  and  1895,  both  as  to  the 
element  of  the  crime  and  as  to  the  modes  of  trial  and  punish- 
ment, that  they  cannot  stand  together.  The  Act  of  1897  ex- 
poses the  offender  to  a  double  punishment  for  the  same  of 
fense,  whereas  the  Acts  of  1891  and  1895  expose  him  to  but 
one.  Therefore,  the  Acts  of  1891  and  1895,  if  not  expressly 
repealed  are,  in  our  view,  impliedly  repealed  by  the  Act  of 
1897,  for  there  is  no  sslving  clause  in  the  Act  of  1897,  as  to 
cases  instituted  before  its  passage.  The  rule  of  implied  re- 
peals of  penal  statutes  is  stated  thus  in  vol.  23,  page  495, 
of  Amer.  &  Eng.  Ency.  of  Law: 

"The  general  rules  relating  to  implied  repeals  are  applica- 
ble to  penal  statutes,  so  where  two  such  statutes  are  repug- 
nant in  any  of  their  provisions,  the  later  will  be  held  to  repeal 
the  earlier  to  the  extent  of  the  repugnancy,  and  where  a  new 
statute  covers  the  whole  subject-matter  of  an  earlier  one, 
and  adds  offenses  and  prescribes  penalties  different  from 
those  enumerated  in  the  old  law,  so  as  to  indicate  an  intention 
to  substitute  a  new  law  for  the  old,  it  is  by  necessary  implica- 
tion a  repeal  of  the  former  statute,  even  though  all  its  pro- 
visions be  not  repugnant." 

In  Nusser  v.  The  Com.,  25  Pa.  126,  it  appeared  that  a  prior 
Act  imposed  a  certain  penalty  for  a  certain  offense.  A  sub- 
sequent Act  imposed  the  same  penalty  for  the  same  offense 
and  prescribed  a  different  proceeding  for  the  recovery  of 
the  penalty.  The  chief  difference  between  the  two  statutes, 
said  Chief  Justice  Lewis,  is  the  remedy  for  the  recovery  of 
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the  penalty.  It  was  held  that  the  later  Act  repealed  the 
former. 

In  Bartlett  et  al.  v.  King,  12  Mass.  536,  it  is  said:  "A  sub- 
sequent statute,  revising  the  whole  subject-matter  of  a  former 
one,  and  evidently  intended  as  a  substitute  for  it,  although  it 
contains  no  express  words  to  that  effect,  must,  on  the  princi- 
ples of  law  as  well  as  in  reason  and  common  sense,  operate 
to  repeal  the  former.'' 

In  Flaherty  v.  Thomas,  12  Allen  (Mass.),  at  page  434,  it  is 
said:  "Where  the  new  law  authorizes  a  punishment  greater 
in  degree,  or  so  different  in  kind  that  it  cannot  be  held  to  be 
a  mere  mitigation  of  the  punishment,  as  if,  for  instance,  in 
the  case  of  an  offense  punishable  by  either  fine  or  imprison- 
ment, the  statute  diminishes  the  extreme  limit  of  imprison- 
ment, and  increases  the  light  of  the  fine  which  may  be  im- 
posed by  the  court;  the  former  law  is  wholly  repealed." 

The  same  is  held  to  be  the  rule  in  Com.  v,  Kimball,  21 
Pick.  (Mass.),  page  372;  Com.  v.  Davis,  11  Gray  (Mass.),  48; 
Com.  V,  McDonough,  13  Allen  (Mass.),  581 ;  Com.  v.  Crom- 
ley,  1  Ashmead,  179;  Amer.  &  Eng.  Ency.  of  Law,  vol.  23, 
page  479;  Endlich  on  Interp.  of  Statutes,  Sections  187,  195, 
199,  200  and  201. 

What  effect,  then,  has  the  repeal  of  the  Acts  of  189 1  and 
1895  (so  far  as  cider  vinegar  is  concerned)  by  the  Act  of  1897. 
without  a  saving  clause?  According  to  the  authorities,  it 
takes  away  the  right  to  punish  under  the  Acts  of  189 1  and 

1895. 

"The  repeal  of  a  law,  without  a  saving  clause,  even  after 
a  prosecution  was  commenced  for  its  violation,  and  even  after 
a  conviction,  but  before  judgment,  takes  away  the  right  to 
punish :"     Clark's  Crim.  Law,  page  4. 

In  Com.  V,  Shupp,  i  Woodward,  at  page  126,  it  is  said: 
"No  proceeding  can  be  pursued  under  a  repealed  statute, 
though  begim  before  the  repeal"  (citing  a  number  of  cases). 
"In  criminal  cases  the  principle  is  carried  still  further.  An 
Act  of  Assembly  changing  the  punishment,  or  the  form  of 
proceeding  for  an  offense,  puts  an  end  to  prosecution  under 
a  previously  existing  law,  although  no  alteration  is  made  in 
the  general  characteristics  of  the  offense  itself.  The  rule  that 
the  repeal  of  a  statute  suspends  and  destroys  a  remedy  pro- 
vided by  it,  even  when  an  action  has  been  commenced  during 
its  existence,  the  rule  that  an  Act,  confined  to  a  single  change 
of  form  or  punishment,  discharges  an  offender  from  a  pend- 
ing criminal  prosecution,  and  the  rule  that  no  statute,  in  civil 
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proceedings,  shall  have  a  retrospective  effect  by  force  of  clear 
and  unmistakable  language,  are  settled  in  the  distinctest  and 
firmest  way/' 

In  EndHch  on  the  Interp.  of  Statutes,  Section  478,  we  find 
the  most  comprehensive  statement  of  the  law  on  this  subject, 
viz.: 

"Where  a  penal  law  is  broken  the  offender  cannot  be  pun- 
ished under  it  if  it  expires  or  is  repealed  before  he  is  con- 
victed, although  the  prosecution  was  begun  while  the  Act 
was  still  in  force,  unless  the  repealing  Act  contains  a  saving 
clause.  Every  step  taken  under  a  statute  that  has  been  re- 
pealed is  utterly  void:  presentment,  trial,  conviction  and 
sentence  become  illegal.  If  an  indictment  has  been  found, 
it  may  be  quashed  on  motion,  for  the  court  is  bound  to  take 
notice  of  the  repeal.  Though  a  conviction  has  been  had  the 
judgment  is  arrested,  and  though  judgment  has  been  entered, 
if  an  appeal  from  it,  or  other  proceeding  for  review  of  it,  is 
pending,  the  judgment  must  be  set  aside.  And  so,  even 
after  conviction,  appeal  and  argument,  but  before  final  judg- 
ment, and  though  a  repeal  after  final  judgment  will  not  ordi- 
narily  arrest  the  execution  of  the  sentence,  and  will  not  do 
so  even  in  capital  cases  where  the  sentence  has  been  pro- 
nounced and  the  day  set  for  execution,  yet,  in  the  latter  class 
of  cases,  if  the  sentence  of  death  has  been  pronounced,  but 
not  executed  on  the  day  set  for  its  execution,  a  repeal 
of  the  statute,  before  the  criminal  is  resentenced,  requires  his 
discharge.  The  same  effect  follows  any  modification  of  a 
penal  statute,  which  exempts,  without  special  reservation,  a 
particular  class  from  its  operation." 

In  addition  to  this  statement  of  the  law,  we  refer  to  Com. 
V,  Duane,  i  Binney,  601;  Com.  v.  King,  i  Wharton,  448; 
Nusser  v.  Com.,  25  Pa.  126;  Genkinger  v.  Com.,  32  Pa.  99; 
Com.  V,  Cromley,  i  Ashmead,  179;  Com.  v.  Marshall,  11 
Pick.  (Mass.)  350;  Flaherty  v,  Thomas,  12  Allen  (Mass.), 
428:  Com.  V.  McDonough,  13  Allen  (Mass.),  581;  Kring  v, 
Missouri,  107  U.  S.  221;  Ex  parte  Medley,  134  U.  S.  160. 

It  is  impossible  for  us  to  sustain  this  indictment.  It  can- 
not be  sustained  under  the  Act  of  1897,  because  the  Act  was 
not  in  existence  when  the  offense  charged  was  committed. 
Nor  can  it  be  sustained  under  the  Acts  of  1891  and  1895,  be- 
cause they  are  repealed  without  any  saving  clause. 

And  now,  Nov.  27,  1897,  the  motion  to  quash  indictment 
is  sustained. 

From  W.  A.  Erdman,  Esq.,  Stroudsburg,  Pa. 
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Iiittlestown  Savings  Institation  v,  Corwell. 

Attachment— Accruing  interest— Set-off  of  garnishee. 

Interest  accruing  before  and  after  the  service  of  an  attachment-execu- 
tion though  payable  April  i  following  is  bound  by  the  attachment,  and 
the  garnishee  is  not  entitled  to  a  set-oflf  on  account  of  the  payment  of  a 
note  of  defendant  upon  which  garnishee  was  endorser  coming  due  after 
the  service  of  attachment  and  prior  to  April  i  following  when  the  interest 
was  payable. 

Case-Stated.    C.  P.  Adams  Co. 

Wm.  McSherry,  Jr.,  for  plaintiff. 

Wm.  and  Wm.  Arch.  McClean,  for  garnishee. 

W.  F.  Bay  Stewart,  J.,speciallypresiding,  Oct.  18,1897. — 
Robert  H.  Currens,  the  defendant,  held  a  judgment  of  $1,500, 
which  was  a  lien  on  the  property  of  Charles  Corwell,  the  gar- 
nishee, the  interest  on  which  judgment  at  6  per  cent,  was 
payable  April  i,  of  each  year,  to  Robert  H.  Currens,  the  de- 
fendant. The  plaintiff  in  the  attachment  held  a  judgment 
against  Robert  H.  Currens  to  No.  196,  Nov.  term,  1896,  upon 
which  it  issued  an  attachment,  and  attached  moneys,  rights, 
credits,  demands  due  and  to  become  due  from  Charles  Cor- 
well, inter  alia.  This  attachment  was  served  Nov.  7,  1896, 
and  the  only  money  or  credit  of  Currens  attachable  in  the 
hands  of  Corwell  at  that  time  was  the  interest  accruing  on  the 
above-mentioned  judgment  which  was  not  payable  until  April 
I,  1897. 

At  the  time  of  the  service  of  the  attachment,  Corwell  was 
the  endorser  of  a  note  for  Currens,  discounted  by  the  Gettys- 
burg National  Bank  for  $107.50,  payable  Dec.  24,  1896,  and 
which  was  paid  by  Corwell  Jan.  16,  1897.  On  April  i,  1897, 
when  the  interest  accruing  on  said  judgment  was  payable, 
Currens  had  not  paid  the  note  nor  has  he  paid  it  yet  so  far  as 
the  case-stated  shows. 

The  questions  arising  upon  this  state  of  facts  are  first, 
whether  the  said  interest  so  accruing  was  attachable,  and  if 
so  how  much,  and  second,  whether  Corwell  is  entitled  to  set 
off  the  note  paid  by  him  for  Currens  against  the  interest  so 
accruing  and  accrued  on  the  said  judgment. 

It  is  said  that  interest  accrues  de  die  in  diem  and  is  appor- 
tionable:  Wilson's  Ap.,  108  Pa.  346.  This  being  so,  the 
attachment  would  at  least  bind  so  much  of  the  interest  as  had 
accrued  due  on  the  day  of  the  service  of  the  attachment, 
namely,  Nov.  7,  1896.    This  would  jimount  to  $55.25,  and 
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would  not,  perhaps,  be  sufficient  to  cover  the  debt  $49  and 
costs  which  have  not  been  taxed  in  the  case-stated  nor  the 
fee  of  the  garnishee's  counsel.  It  is  necessary,  therefore,  to 
determine  whether  the  interest  accruing  after  the  service  of 
the  attachment  is  bound  by  it.  Money  coming  into  the  hand 
of  the  garnishee  after  the  service  of  the  attachment  is  bound: 
Mahon  v,  Kunkle,  50  Pa.  216;  Sheetz  v.  Hobensack,  20  Pa. 
412;  Hays  V.  Lycoming  Fire  Ins.  Co.,  99  Pa.  621;  Andress  v, 
Lewis,  17  W.  N.  C.  270.  Until  judgment  has  been  taken 
against  the  garnishee  the  plaintiff  in  the  attachment  may  rule 
him  to  answer:  Mullen  v.  Maguire,  i  W.  N.  C.  577.  Hence 
had  the  plaintiff  ruled  the  garnishee  to  answer  on  April  i, 
1897,  he  would  have  been  obliged  to  admit  that  $90  had  ac- 
crued on  said  judgment.  Whether  the  garnishee  receives  the 
money  into  his  hands  after  the  service  of  the  attachment  from 
another  or  whether  it  accrues  from  obligations  of  his  own  to 
the  defendant  does  not  seem  to  change  the  matter. 

I  am  of  the  opinion,  therefore,  that  the  interest  accruing 
subsequent  to  the  service  of  the  attachment  is  bound  by  it 
and  so  decide. 

The  other  question,  namely,  the  right  of  Corwell,  the  gar- 
nishee, to  set-off  the  note  paid  by  him  for  the  defendant  is 
clearly  ruled  against  him  by  the  case  of  Roig  v,  Tim,  103 
Pa.  115. 

In  accordance  with  the  case-stated,  therefore,  judgment  is 
entered  in  favor  of  the  plaintiffs  for  $49  and  costs  of  suit. 
From  Wm.  Arch.  McClean,  Esq.,  Gettysburg,  Pa. 


"New  York  ft  Cleyeland  Gas  Coal  Co.  v.  Pittsburg. 

Municipalities — Contracts — Councils — Lowest  responsible  bidder. 

Where  the  director  of  public  works  of  the  city  of  Pittsburg  has  awarded 
a  municipal  contract  to  a  person  who,  in  his  opinion,  is  the  lowest  re- 
sponsible bidder,  councils  cannot  withhold  their  approval  of  such  action, 
except  after  proper  investigation,  and  for  good  and  sufHcient  reasons. 
The  mere  objections  of  labor  leaders  to  the  contractor  is  not  a  sufficient 
ground  for  refusing  to  approve  the  contract. 

Motion  to  continue  preliminary  injunction.  C.  P.  No.  2, 
Allegheny  Co.    Jan.  T.,  1898,  No.  337. 

5*.  Schoyer,  Jr.,  and  5*.  B,  Schoyery  for  plaintiff. 
Clarence  Burleigh,  city  solicitor,  and  /.  H.  Beat,  assistant 
city  solicitor,  for  defendant. 
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White,  P.  J.,  Nov.  19,  1897. — ^The  Act  of  Assembly  of 
May  23,  1874,  requires  that  all  work  and  materials  for  the 
city  (exceeding  $50)  "shall  be  performed  under  contract,  to 
be  given  to  the  lowest  responsible  bidder,  under  such  regu- 
lations as  shall  be  prescribed  by  ordinance,  and  it  shall  be  the 
duty  of  councils  forthwith  to  enact  such  an  ordinance." 

The  last  ordinance  on  the  subject  is  that  of  April  i,  1891. 
It  provides  that  "all  such  contracts  shall  be  awarded,  after  due 
public  notice  and  advertisement,  as  required  by  law,  upon  such 
specifications  as  shall  be  prepared  by  the  director  of  the  de- 
partment requiring  the  work  or  supplies.  All  bids  shall  be 
filed  in  sealed  envelopes  with  the  controller  of  the  city,  who 
shall,  within  five  days  of  the  last  public  notice  and  advertise- 
ments, transmit  and  hand  all  of  such  bids  to  the  director  of 
the  department  requiring  the  work  or  supplies,  in  the  said 
common  council  chamber,  and  the  said  director  shall  then  and 
there  publicly  open  and  read  the  same  at  length,  and  award 
the  contract  to  the  lowest  responsible  bidder,  as  aforesaid. 
Or  if  the  said  director  shall  deem  it  to  be  to  the  best  interests 
of  the  city  he  shall  have,  and  is  hereby  given  the  right,  to 
reject  any  and  all  bids  and  proposals,  and  to  readvertise  for 
other  bids  and  proposals.'*  It  also  provides  for  the  bidder 
giving  bond  to  be  submitted  with  the  award  to  councils  for 
their  approval,  and  that  no  contract  "shall  be  binding  upon 
the  city  until  the  same  shall  have  been  reported  to,  and  ap- 
proved by,  both  branches  of  the  city  councils." 

In  pursuance  of  the  said  Act  and  ordinances  the  director 
of  the  department  of  public  works  advertised  and  received 
bids  for  furnishing  fuel  for  the  Brilliant  pumping  station,  the 
Herron  Hill  pumping  station  and  the  Garfield  pumping  sta- 
tion, until  Feb.  i,  1899,  according  to  specifications  and 
proposals,  each  proposal  to  be  accompanied  by  a  bond  in 
double  the  amount  of  the  estimated  cost.  The  New  York 
&  Cleveland  Gas  Coal  Company  gave  a  bid  for  the  Brilliant 
pumping  station,  which  was  the  lowest  bid.  The  director 
awarded  the  contract  to  that  company  as  the  lowest  responsi- 
ble bidder,  and  reported  the  same,  with  the  accompanying 
bond,  to  councils  for  their  approval.  It  was  referred  to  the 
committee  on  public  works,  which,  after  several  meetings, 
reported  to  the  common  council  with  a  negative  recom- 
mendation. When  the  matter  came  up  in  common  council, 
a  motion  was  carried  that  the  further  consideration  of  the  res- 
olution of  approval  of  the  contract  be  indefinitely  postponed. 
A  resolution  was  passed  by  councils  directing  the  director  of 
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the  department  of  public  works  "to  readvertise  for  fuel  for 
Brilliant  pumping  station  forthwith." 

The  bill  charges  that  the  action  of  councils  was  illegal,  and 
asked  for  a  restraining  order  to  prevent  the  director  from  re- 
advertising.  A  preliminary  order  was  granted,  and  the  ques- 
tion now  is,  shall  it  be  continued  until  final  hearing? 

Testimony  has  been  taken,  covering  150  type-written 
pages,  giving  all  the  facts  and  circumstances  of  the  case,  and 
counsel  have  been  fully  heard.  As  it  is  very  important  to 
have  a  speedy  decision  in  the  case,  and  as  all  the  questions  in- 
volved are  questions  of  law,  the  case  will  be  considered  more 
at  length  than  is  usual  on  motions  to  continue  a  preliminar}' 
injunction.  This  is  done  in  the  sincere  hope  that  further 
complications  and  litigation  may  be  avoided. 

First,  what  are  the  functions  of  the  director  and  councils 
in  matters  of  this  kind? 

The  ordinance  confides  to  the  director  the  duty  and  re- 
sponsibility of  advertising  for  bids,  preparing  the  specifica- 
tions and  proposals,  of  requiring  a  proper  bond  of  each  bid- 
der, of  publicly  opening  and  reading  the  bids,  declaring  the 
lowest  responsible  bidder,  of  awarding  the  contract  to  him, 
and  reporting  the  same,  with  the  accompanying  bond,  to 
councils  for  their  approval.  It  gives  him  the  discretionary 
power  to  reject  any  and  all  bids  and  readvertising.  That 
power  is  g^ven  to  him,  and  not  to  the  councils.  But  as  the 
contract  is  not  binding  upon  the  city  without  the  approval  of 
both  branches  of  councils,  that  implies  that  both  or  either  one 
may  disapprove.  That,  according  to  the  ordinance,  is  all  the 
power  the  councils  have  in  the  matter — to  approve  or  disap- 
prove. But  the  power  to  disapprove  is  not  to  be  exercised 
arbitrarily;  it  must  be  for  some  good  and  sufficient  reason. 
Councils,  in  open  session,  do  not  hear  testimony.  They  refer 
the  resolution  of  approval  to  the  committee  on  public  works, 
to  examine  into  the  matter  and  hear  testimony,  if  necessary. 
This  committee  represents  both  councils.  It  is  their  duty  to 
examine  into  the  matter,  to  see  that  the  law  and  ordinances 
on  the  subject  have  been  complied  with,  that  a  proper  bond 
was  given,  and  that  the  director  awarded  the  contract  to  the 
proper  party.  This  committee  cannot  arbitrarily  refuse  to  re- 
port in  favor  of  approval.  They  cannot  return  the  resolution 
with  a  negative  recommendation,  except  for  good  and  suffi- 
cient cause. 

I  have  carefully  read  over  all  the  testimony.  There  is  noth- 
ing in  it — not  even  a  particle — to  justify  the  committee  or 


Digitized  by  VjOOQ IC 


2D.]  COUNTY  COURT  REPORTS.  149 

[New  York  &  Cleveland  Gaa  Coal  Co.  v.  Pitteburg.] 

councils  in  refusing  to  approve  this  contract.  The  opposi- 
tion came  entirely  from  the  leaders  and  representatives  of  cer- 
tain labor  organizations.  They  appeared  on  two  occasions 
before  the  committee,  labored  with  some  members  of  coun- 
cil, and  one  of  them  made  a  speech  before  select  council. 
They  said  they  went  there  simply  as  citizens,  and  not  as  lead- 
ers or  representatives  of  labor  organizations.  That  pretense 
is  so  transparent  it  deserves  no  credence.  When  they  sup- 
posed they  had  succeeded  in  ''turning  down"  (as  some  of  the 
witnesses  expressed  it)  this  contract,  it  was  reported  exult- 
ingly  to  some  of  their  meetings.  The  evidence  shows  con- 
clusively that  they  were  influenced  by  a  spirit  of  revenge  to- 
wards the  coal  company,  or  the  president  of  it,  because  of 
the  failure  last  summer  during  the  strike,  by  intimidations 
and  unlawful  means,  to  induce  the  miners  in  the  mines  of  the 
company  to  quit  work,  and  thus  break  down  their  business. 

These  labor  leaders  and  representatives  had  two  argu- 
ments, and  only  two,  against  the  approval  of  this  contract. 
One  was  that  the  coal  company,  in  1894,  had  failed  for  a 
while  to  furnish  coal  to  the  city.  A  sufficient  answer  to  that 
is,  that  this  company  has  had  the  contract  of  furnishing  coal 
to  this  pumping  station  for  seven  years,  and  never  failed, 
except  for  a  short  time  in  1894,  when  there  was  a  general 
strike  in  the  country,  characterized  by  great  violence  and 
lawlessness.  This  last  summer,  notwithstanding  the  persist- 
ent and  terrific  warfare  of  the  labor  organizations  against  the 
company,  it  sustained  itself,  and  never  failed  for  one  day  in 
furnishing  the  full  supply  of  coal  to  the  city. 

The  other  argument  was  that  the  company  might  not  be 
able,  because  of  strikes,  to  furnish  the  coal  during  the  period 
of  this  contract.  In  other  words,  that  labor  leaders  and  or- 
ganizations would  continue  the  fight  against  this  company, 
and  might  possibly  so  cripple  it  that  it  might  not  be  able  to 
fulfill  its  contract.  It  required  unblushing  effrontery  to  make 
such  an  argument  to  intelligent  men.  But  this  contract 
does  not  call  for  coal;  it  is  fuel.  Even  if  the  company  could 
not,  for  a  while,  furnish  coal,  it  could  furnish  oil,  gas  or  some 
other  fuel,  and  its  bond  was  an  ample  security  to  the  city. 

The  evidence  shows  that  the  company  is  one  of  the  largest 
and  strongest  in  this  region  of  the  country,  and  that  it  has 
superior  resources  and  facilities  for  furnishing  coal  to  this 
pumping  station.  Nor  was  there  any  question  as  to  the 
amount  and  sufficiency  of  its  bond. 

It  appears  that  the  committee  doubted  their  power  to  turn 
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down  this  contract,  and  requested  an  opinion  from  the  city 
attorney.  He  replied  to  them,  very  properly:  *The  refer- 
ence to  your  committee  is  not  a  mere  matter  of  form,  but  it  is 
made  for  the  purpose  of  giving  councils  the  benefit  of  your 
investigation  and  returning  a  negative  or  affirmative  recom- 
mendation, accordingly  as  that  investigation  may  require.  The 
only  law  that  I  can  suggest  is,  that  all  contracts  are  to  be  let  to 
the  lowest  responsible  bidder  who  has  complied  in  all  respects  with 
the  laws  pertaining  to  the  letting  of  contracts," 

The  committee  made  no  investigation  whatever.  It  simply 
listened  to  the  labor  leaders.  There  was  no  question  but  that 
this  company  was  the  lowest  responsible  bidder,  and  had  com- 
plied in  all  respects  with  the  laws  relating  to  the  letting  of 
contracts  and  also  that  the  director  of  the  department  of 
public  works  had  faithfully  performed  his  duty,  and  complied 
with  all  the  laws  on  the  subject. 

As  the  common  council  simply  postponed  indefinitely  the 
consideration  of  the  resolution  of  approval  it  can  be  taken 
up  at  any  time  and  passed.  This  course  is  earnestly  rec- 
ommended to  councils.  It  will  avoid  all  complications  and 
most  likely  save  the  city  from  expensive  litigation.  Approv- 
ing this  contract,  it  will  relate  back  to  November  i.  If  not  ap- 
proved, and  further  delay,  especially  if  another  bidding  and 
another  letting  should  take  place,  litigation  will  inevitably  fol- 
low. The  director  must  of  necessity  get  coal  and  keep  up 
the  supply  of  water  to  the  city.  The  pumping  engines  are 
running  day  and  night.  The  reservoirs  have  not  sufficient 
capacity  to  supply  water  for  more  than  three  or  four  days. 
Beyond  all  question  the  city  will  be  liable  to  pay  for  coal  fur- 
nished under  these  circumstances.  A  failure  of  coal  caus- 
ing a  failure  of  water,  might  prove  most  disastrous  to  the  city 
in  case  of  fires.  The  director  of  the  department  of  public 
works  has  done  his  duty.  If  a  disastrous  conflagration 
should  happen  from  the  failure  of  water,  by  not  having  fuel 
to  run  the  pumping  engines,  the  responsibility  would  rest 
with  councils. 

The  preliminary  injunction  is  continued  until  the  further 
order  of  the  court. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa. 
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Sosquehanna  Mutual  Fire  Insurance  Co.  v.  Mary  Charles  and 

S.  S.  Charles. 

Judgnunt — Married  women. 

The  record  of  a  judgment  against  a  married  woman  need  not  set  forth 
facts  to  establish  her  liability,  notwithstanding  coverture.  Since  the  Act 
of  June  3,  1887,  a  judgment  against  a  married  woman  is  presumably  valid. 

Rule  to  show  cause  why  fi.  fa.  No.  34,  August  T.,  1897, 
should  not  be  stayed  perpetually  or  set  aside  as  to  Mary 
Charles,  one  of  the  above-named  defendants.  C.  P.  Perry  Co. 
April  T.,  1897,  No.  183. 

Leivis  Poller,  for  petitioner;  /.  W,  Shull,  contra. 

Lyons,  P.  J.,  Nov.  15,  1897. — The  judgment  in  the  above 
case  was  entered  upon  a  transcript  from  the  docket  of  a  jus- 
tice of  the  peace.  The  reasons  assigned  for  granting  the  re- 
lief prayed  for  are  that  **said  judgment  was  entered  for  as- 
sessments claimed  to  be  due  said  fire  insurance  company.  That 
said  transcript  does  not  show  that  any  policies  were  ever  issued 
by  said  fire  insurance  company  to  protect  or  secure  the  sepa- 
rate real  estate  of  Mary  Charles,  as  required  by  the  Act  of  As- 
sembly of  1848  and  its  supplements.  The  transcript  fails 
to  show  anything  which  would  make  a  married  woman  liable 
she  being  the  wife  of  Simon  S.  Charles,*'  the  other  defendant 
in  said  judgment.  Numerous  decisions  rendered  prior  to 
the  passage  of  the  Act  of  June  3,  1887,  P.  L.  332,  sustain 
the  objection  made  to  the  validity  of  this  judgment.  It  would 
be  useless  to  refer  to  them.  They  have  all  been  swept  away 
by  that  Act.  That  has  been  definitely  decided  by  our  court  of 
last  resort.  In  Abell  v,  Chaflfee,  154  Pa.  254,  the  Supreme 
Court  say:  "It  is  time  that  the  profession  throughout  the 
commonwealth  should  understand  and  appreciate  that  both 
the  rights  and  the  liabilities  of  married  women  in  Pennsylva- 
nia have  been  greatly  and  radically  changed  and  enlarged 
by  the  Act  of  1887.  The  authorities  which  were  applicable 
to  questions  arising  before  the  passage  of  that  Act  are  en- 
tirely inapplicable  now.  The  judgment  of  a  married  woman 
which  was  there  presumably  void  is  now  presumably  valid. 
It  is  no  longer  necessary  to  such  validity  to  set  out  on  the 
record  the  facts  which  before  the  Act  were  necessary  to  give 
the  judgment  validity."  This  language  was  used  with  refer- 
ence to  the  Act  of  June  3,  1887,  and  applies  with  much 
greater  force  since  the  passage  of  the  Act  of  June  8,  1893, 
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P.  L.  344,  which  greatly  increases  and  enlarges  the  rights  and 
liabilities  of  married  women.  The  petitioner  does  not  even 
allege  that  the  policies  of  insurance  were  not  issued  to  her  to 
insure  her  separate  property,  but  seeks  to  avoid  liability  by 
means  of  a  technicality  which  has  been  swept  away  by  legisla- 
tive enactment.  Married  women  cannot  march  with  the  pro  - 
cession  in  the  assertion  of  their  rights  and  skulk  in  the  rear 
when  called  upon  to  meet  their  liabilities  for  contracts  which 
they  may  lawfully  make.  There  is  nothing  in  this  case  that 
calls  for  the  interference  of  the  court. 

And  now,  Nov.  15,  1897,  rule  discharged,  at  the  costs  of 
the  petitioner  and  stay  of  execution  set  aside. 


Dickson's  Estate. 


Wills — Issue  devisavit  vel  non — Testanuntary  capacity — Evi- 
dence—  Witness. 

In  a  will  contest  where  the  contestants  call  the  suhscribing  witness 
to  the  alleged  will  they  make  him  their  witness  and  cannot  impeach  his 
credibility. 

Proof  of  the  handwriting  of  a  deceased  subscribing  witness  to  a  will 
is  not  merely  evidence  that  he  attested  the  will,  but  it  is  also  proof  of  the 
sanity  of  the  testator. 

In  order  that  declarations  of  a  testator  that  are  not  made  at  the  very 
time  of  the  execution  of  the  will,  may  be  considered  at  all  upon  an  issue 
of  undue  influence,  there  must  be  proof  of  other  facts  and  circumstances 
indicating  circumventions  or  fraud  in  the  procurement  of  the  will. 

The  evidence  in  this  case  was  held  to  be  insufficient  to  justify  the  court 
in  awarding  an  issue  devisavit  vel  non  either  upon  the  question  of  testa- 
mentary capacity  or  undue  influence. 

Appeal  from  register  of  wills  admitting  will  to  probate. 
O.  C  Fayette  Co.    Dec.  T.,  1895,  No.  72. 

McDonald  &  Cray,  for  appellants. 

W,  C  McKean  and  Lindsey  &  Johnson,  for  proponent. 

Mestrezat,  J.,  August  27,  1897. — Martin  Dickson  died  at 
his  home  in  Nicholson  township,  this  county,  on  the  19th  day 
of  December,  1895,  at  the  age  of  eighty-two  years,  leaving  to 
survive  him  a  son,  A.  F.  Dickson,  and  two  daughters,  Mrs. 
Mary  Bell  Riffle  and  Mrs.  Elizabeth  J.  Langley.  At  the  time 
of  his  death  he  was  the  owner  of  a  small  tract  of  land  in  Nich- 
olson township  on  which  he  resided  and  died,  containing 
about  twenty-six  acres,  and  was  also  the  owner  of  certain 
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personal  property  valued,  as  shown  by  the  inventory,  at  from 
$7,000  to  $8,000.  He  had  resided  on  this  tract  of  land  a  great 
many  years.  At  his  request  his  son,  A.  F.  Dickson,  and 
family,  removed  from  West  Virginia  to  his  home  and  lived 
with  him  continuously  from  1878  until  his  death.  Martin 
Dickson's  wife  left  him  in  1869.  He  subsequently  procured  a 
divorce,  and  they  never  lived  together  afterwards.  He  was  a 
surveyor  and  actively  engaged  in  his  professional  work  up 
until  a  short  time  prior  to  his  last  illness,  which  began  the 
latter  part  of  November,  1895.  There  was  an  estrangement 
between  Mr.  Dickson  and  his  two  daughters.  They  were 
married  twenty-five  or  thirty  years  before  their  father's  death, 
and  left  his  home,  and,  for  at  least  seventeen  years  prior 
to  his  death,  did  not  visit  him  and  had  no  relations  with 
him. 

On  the  23d  day  of  December,  1895,  the  register  of  wills  ad- 
mitted to  probate  an  instrument  purporting  to  be  the  last 
will  and  testament  of  Martin  Dickson.  Dr.  C.  W.  Richards 
and  James  Vinson  were  the  subscribing  witnesses,  and,  be- 
fore the  register,  they  both  testified  to  the  testator's  mental 
capacity.  The  paper  was  signed  by  the  testator  on  the  morn- 
ing of  Dec.  12,  1895,  -and  was  witnessed  by  Richards  at  that 
time  and  by  Vinson  on  the  morning  of  December  14.  By  this 
instrument  Martin  Dickson  devised  and  bequeathed  his  whole 
estate  to  his  son  and  made  him  his  executor.  On  the  15th 
day  of  January,  1896,  the  two  daughters  appealed  from  the 
decision  of  the  register  to  this  court  and  prayed  that  an  issue 
might  be  awarded,  directed  to  the  court  of  common  pleas  to 
determine: 

1.  Whether  Martin  Dickson  was  of  sound  and  disposing 
mind  and  capable  of  making  a  valid  will  at  the  time  of  the 
execution  of  the  said  alleged  will. 

2.  Whether  said  instrument  was  procured  by  the  misrepre- 
sentations and  undue  influence  of  A.  F.  Dickson  and  others. 

3.  Whether  said  paper  or  writing  is  the  entire  instrument 
and  whether  a  material  part  is  omitted  and  missing. 

An  examiner  was  appointed  who  has  taken  the  testimony 
submitted  by  proponents  and  contestants,  and  has  certified 
and  returned  the  same  for  our  consideration.  The  contest- 
ants introduce  several  witnesses  who  knew  the  deceased  many 
years.  We  will  not  refer  in  detail  to  their  testimony,  but  give 
substantially  the  material  parts  bearing  on  the  issues  here  in- 
volved. D.  M.  Johnson  testifies  that  he  was  with  the  de- 
ceased  on    the   night   of   Dec.    10,    1895;    that    he    was 
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pretty  weak  and  had  then  been  sick  about  two  weeks;  that  he 
could  do  business  then  and  his  mind  was  all  right;  that  he 
was  with  him  the  night  of  December  14,  and  he  was  growing 
weaker,  but  that  he  had  no  particular  conversation  with  him 
that  night  and  couldn't  say  whether  he  was  competent  to  do 
business;  that  on  six  or  eight  occasions  he  said  that  he  didn't 
intend  to  leave  his  son  anything;  that  he  wouldn't  take  care 
of  it;  that  he  was  a  strong-minded  man;  that  he  is  related  by 
marriage  to  one  of  the  contestants. 

Morgan  J.  Sturgis  testifies  that  he  was  at  the  home  of  the 
deceased  on  the  9th  or  loth  of  December;  that  deceased  was 
well  qualified  to  do  business  before  his  last  illness;  that  dur- 
ing his  last  illness  he  was  physically  weaker  but  he  couldn't 
say  that  his  mind  was  impaired;  that  he  saw  him  the  last  time 
about  a  week  before  his  death,  but  had  no  conversation  with 
him,  but  heard  him  ask  his  son  for  a  drink  of  water;  that  he 
went  about  as  usual  until  a  short  time  before  his  death,  and, 
up  to  his  last  illness,  was  the  same  man  he  always  had  been; 
that  he  was  not  easily  moved  and  would  have  things  his  own 
way. 

William  Bosley  testifies  that  he  saw  the  deceased  the  8th 
of  December  and  he  seemed  quiet,  very  sick  and  had  nothing 
to  say  except  to  ask  for  a  drink  of  water  and  to  ask  witness  if 
he  was  well;  that  he  was  a  man  of  "strong  intelligence"  or 
good  business  capacity;  that  he  saw  him  again  on  December 
10,  and  he  appeared  worse  and  didn't  make  the  witness  know 
he  recognized  him;  that  he  saw  him  again  on  December  12, 
and  that  he  was  getting  worse  and  he  didn't  think  he  recog- 
nized him;  that  it  didn't  seem  to  him  that  Dickson  could  do 
any  business  at  that  time,  although  he  didn't  know  whether 
he  could;  that  about  two  months  before  he  died  the  deceased 
told  him  he  didn't  think  he  could  leave  anything  to  his  son 
as  he  hadn't  done  any  good  for  himself  or  anybody  else;  that 
witness  is  hard  of  hearing  and  cannot  hear  ordinary  conversa- 
tion twelve  feet  distant,  and  many  things  might  be  said  in  a 
room  which  he  would  not  understand;  that  because  deceased 
didn't  talk  and  kept  his  eyes  shut  witness  thought  he  didn't 
"any  more  than  know  what  he  was  doing;"  that  on  one  occa- 
sion he  didn't  answer  him  when  he  spoke  to  him,  and  the 
second  time  he  was  there  the  deceased  told  him  he  was  no 
better. 

J.  S.  David  testifies  that  deceased  was  a  good  business  man; 
that  he  saw  him  the  Sunday  before  he  died,  but  could  not  say 
whether  the  deceased  knew  him  or  not;  that  immediately 
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after  he  took  sick  witness  had  a  conversation  with  him  about 
a  business  matter,  and  the  deceased  said  he  had  left  directions 
in  regard  to  it  in  case  he  should  not  get  well;  that  deceased 
was  regarded  as  a  man  of  strong  mind;  that  he  talked  to  him 
several  times  during  his  sickness,  and  that  he  talked  intelli- 
gently, but  was  getting  physically  weaker  and  seemed  to  lose 
interest  in  conversation. 

J.  R.  Shoaf  testifies  that  deceased  was  a  strong,  determined 
and  self-willed  man  and  a  good  business  man;  that  he  had 
done  surveying  and  written  deeds  and  agreements  for  Shoaf; 
that  he  visited  Mr.  Dickson  five  or  six  times  during  his  last 
illness;  that  he  was  capable  of  doing  business  and  making  a 
will  on  December  8,  but  was  weak  and  kept  his  eyes  closed; 
that  he  was  there  the  last  time  on  December  15  and  found 
him  worse  and  he  was  not  able  to  transact  any  business 
then;  that  he  appeared  stupid  and  lay  in  a  doze  and  didn't 
reply  to  his  questions;  that  he  had  heard  him  say  that 
he  couldn't  leave  his  son  anything  in  a  way  that  he 
could  get  hold  of  it  as  he  would  spend  it;  that  the  deceased 
and  his  son  were  on  good  terms  during  the  five  years  preced- 
ing the  former's  death,  but  were  unfriendly  ten  or  twelve 
years  before  his  death;  that  the  last  ten  or  twelve  years  of 
Dickson's  life  he  was  altogether  different  from  what  he  was 
formerly,  but  he  was  always  a  straight  business  man;  that  the 
daughters  of  the  deceased  had  been  married  twenty-five  or 
thirty  years  and  witness  hadn't  seen  them  at  their  father's 
since  their  marriage,  and  their  father  was  not  on  friendly 
terms  with  them;  that  Elizabeth  Langley  attended  her  father's 
funeral;  that  witness  had  no  other  means  of  determining  the 
condition  of  deceased's  mind  on  December  15  than  from  his 
physical  appearance,  as  he  had  no  conversation  with  him;  that 
deceased  owned  the  property  where  he  resided  at  the  time  of 
his  death,  and  his  son  lived  with  him. 

James  Vinson  testifies  that  he  signed  the  will  as  a  witness  on 
the  morning  of  December  14,  and  Mr.  Dickson,  his  son,  and 
Dr.  Richards  were  present;  that  after  holding  the  will  up 
Richards  handed  it  to  Mr.  Dickson  and  he  took  it  in  his  hands 
and  Richards  said:  "This  is  your  last  will  and  testament,  is 
it  not?"  and  Mr.  Dickson  replied:  "Yes,  sir,"  and  Richards 
further  said:  "This  is  your  sigfnature,  is  it  not,  Mr.  Dickson?" 
and  he  replied:  "Yes,  sir;"  that  he  didn't  see  Mr.  Dickson 
put  his  name  to  the  will  nor  was  it  read  to  him  at  that  time; 
that  he  and  Mr.  Dickson  held  the  will  up  before  the  latter; 
that  there  were  two  sheets  of  paper  of  the  will  and  the  witness 


Digitized  by  VjOOQ IC 


156  PENNSYLVANIA  [Vol. 

[Dickson's  Estate.] 

gave  Richards  two  pins  to  put  them  together  with;  that  he 
didn't  know  whether  deceased  could  read  the  paper  then,  but 
had  no  reason  to  doubt  that  he  could;  that  t  the  time  he,  Vin- 
son, witnessed  it,  Richards  said  nothing  to  Dickson  about  the 
contents  of  the  will,  but  Dickson  held  a  sheet  of  the  will  in 
each  hand  for  a  few  minutes;  that  he  was  able  to  read  the  will 
if  he  wanted  to;  that  deceased  handed  it  to  Richards  and, 
after  it  was  pinned  together,  witness  signed  it  on  a  table  right 
in  front  of  Dickson's  bed;  that  Dickson  made  no  declaration 
except  what  was  suggested  to  him  by  Richards'  questions; 
that  during  his  last  sickness  witness  was  at  Dickson's  bedside 
frequently  and  was  there  a  little  while  every  day;  that  he  was 
sick  about  four  weeks;  that  at  the  time  witness  signed  the  will, 
Richards  asked  Dickson  if  he  had  dictated  the  will,  and  he 
said:  "Yes,  sir;"  that  he  seemed  some  brighter  the  morning 
Vinson  witnessed  the  wrill  than  he  had  for  a  morning  or  two 
before  and,  mentally,  was  as  bright  as  ever. 

A.  J.  Hunt  testifies  that  more  than  four  years  before  his 
death  he  heard  deceased  say  two  or  three  times  that  his  son 
never  should  have  any  of  his  property — that  he  would  run 
through  with  it;  that  the  deceased  and  his  son  would  some- 
times pass  at  their  home  without  speaking. 

Isaac  L.  Hunt  testifies  that  more  than  three  years  before 
his  death  he  heard  deceased  say  that  his  son  should  never 
have  any  of  his  property — that  he  would  squander  it;  that 
deceased  was  a  man  of  strong  will  and  self-determined 
and  wouldn't  leave  his  property  to  anybody  he  didn't 
want  to. 

James  K.  Blackford  testifies  that  from  eighteen  months  to 
a  year  before  he  died  deceased  talked  as  though  he  would 
leave  his  son  the  little  tract  of  land  for  his  natural  life  in  a 
way  that  he  could  not  spend  it;  that  the  reason  he  would  not 
leave  him  any  more  was  that  he  would  run  through  with  it; 
that  he  saw  deceased  the  Sunday  before  he  died  and  he  was 
pretty  bad,  and  in  his  opinion  he  was  not  capable  of  transact- 
ing any  business  on  that  day;  that  deceased  was  a  very  shrewd 
business  man. 

J.  B.  Woodfill  testifies  that  he  got  the  impression  that  de- 
ceased didn't  intend  to  leave  anything  to  his  son  in  fee  simple, 
but  his  property  was  to  go  to  his  son's  children;  that  he  saw 
deceased  the  Sunday  before  he  died  and  that  he  was  blind 
and  paid  no  attention  to  any  one,  and  when  he  asked  him 
whether  he  wanted  witness  to  raise  him  up,  he  replied:  "No, 
I  can't  see;"  that  he  was  physically  weaker,  spoke  sensibly, 
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but  that  in  his  opinion  he  was  not  competent  to  transact  any 
business  on  that  day. 

Sarah  E.  David  testifies  that  A.  F.  Dickson  told  her  the 
evening  of  December  13  that  his  father  went  into  a  stupor  the 
night  of  December  12. 

James  A.  Searight  testifies  that  he  was  in  the  room  of  de- 
ceased the  Sunday  before  he  died,  and  that  in  his  opinion  he 
was  not  then  capable  of  transacting  any  business;  that  he  had 
no  conversation  with  him  on  that  day. 

Aside  from  the  testimony  of  Dr.  Richards,  to  be  noticed 
hereafter,  this  is  the  testimony  on  which  the  contestants  rely 
to  sustain  their  allegations  of  mental  incompetency  and  undue 
influence  at  the  time  Martin  Dickson's  will  was  executed. 
To  our  mind  there  is  nothing  in  this  testimony  that  would 
warrant  the  inference  that  Martin  Dickson  did  not  know  fully 
what  he  was  doing  at  the  time  he  signed  his  will.  It  clearly 
appears  that  up  until  his  last  illness  the  testator  was  a  strong- 
minded,  self-willed  man.  He  was  a  good  business  man,  was 
a  surveyor  and  wrote  agreements  and  deeds  for  his  neighbors. 
He  was  quite  above  the  ordinary  man  in  intelligence.  He 
was  persistent  in  maintaining  what  he  thought  was  right, 
was  tenacious  of  his  opinions  and  never  yielded  his  convic- 
tions. 

Mr.  David  says  that  he  talked  to  Mr.  Dickson  several  times 
during  his  last  illness  and  he  always  talked  intelligently  but 
was  growing  weaker.  From  all  the  testimony  it  is  very  evi- 
dent that  this  correctly  states  Mr.  Dickson's  condition.  Dur- 
ing the  progress  of  his  illness  he  grew  physically  weaker,  but 
not  a  single  witness  testifies  to  anything  that  would  justify 
the  conclusion  that  Mr.  Dickson  was  mentally  unsound  on 
the  morning  of  Dec.  12  and  14,  1895,  when  the  will  was  exe- 
cuted. Mr.  Bosley  thought  the  testator  didn't  appear  to  be 
able  to  attend  to  any  business  on  the  12th,  but  he  "didn't 
know  whether  he  could."  Mr.  Shoaf  says  he  was  worse  on 
December  15  and  was  not  able  to  transact  any  business  then. 
Three  other  witnesses  saw  him  on  December  15  and  say  he  wa.? 
very  weak  physically  and  that  theythought  hewas  incompetent 
to  transact  any  business,  though  one  of  them  says  he  spoke 
sensibly.  These  opinions  are  based  upon  the  fact  that  the 
testator  on  that  day  was  physically  weaker  and  did  not  on 
one  or  two  occasions,  engage  in  conversation.  Not  a  witneso 
testifies  to  a  single  insane,  foolish  or  incoherent  remark  made 
by  the  testator,  but,  on  the  contrary,  the  witnesses  all  say 
that  his  conversation  and  replies  to  inquiries  were  intelligent. 
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These  are  the  only  witnesses  except  Dr.  Richards  whose  tes- 
timony in  any  way  casts  a  suspicion  on  Mr.  Dickson's  mental 
condition,  and  this  evidence  is,  in  our  opinion,  insufficient  to 
rebut  the  presumption  of  sanity  or  testamentary  capacity  on 
December  12  and  14, when  the  testator  signed  thewill.  It  must 
be  observed  that  the  witnesses  confine  their  opinion  to  the  abil- 
ity of  the  testator  to  transact  business  on  these  occasions.  Pos- 
sibly his  physical  weakness  would  prevent  his  entering  into 
the  consideration  of  business  matters,  but  that  is  not  suffi- 
cient to  establish  his  incapacity  to  make  a  will.  Before  sign- 
ing his  will  a  testator  has  usually  considered  the  matter  well, 
and  while  he  might  not  be  able  to  take  up,  discuss  and  de- 
termine any  other  business,  he  would  be  competent  to  make 
a  testamentary  disposition  of  his  property.  We  think,  there- 
fore, that  the  facts  and  reasons  given  by  these  witnesses  do 
not  sustain  the  conclusion  of  testamentary  incapacity  at  the 
time  the  will  was  executed. 

The  contestants  call  James  Vinson,  a  subscribing  witness 
to  the  will,  and  he  testifies  in  their  behalf.  They  were  not 
compelled  to  call  him,  but  by  doing  so  they  make  him  their 
own  witness  and  they  cannot  impeach  his  credibility:  Stearns 
V.  Bank,  53  Pa.  490.  By  this  act  they  say  he  is  worthy  of 
belief  and  they  cannot  discredit  him:  Smith  v.  Price,  8  Watts, 
447.  Mr.  Vinson  says  that  on  the  morning  of  the  14th  of 
December,  at  the  time  he  placed  his  name  to  the  will  as  a  wit- 
ness, Mr.  Dickson  was  brighter  than  he  had  been  and  was  as 
bright  as  he  ever  was;  that  Mr.  Dickson  had  the  will  in  his 
hands  and  was  able  to  read  it  if  he  wished,  and  that  being  in- 
terrogated by  Richards,  he  admitted  it  was  his  will,  his  sig- 
nature to  it  and  that  he  had  dictated  it.  From  this  testimony 
it  appears  that  on  the  morning  of  December  14  Mr.  Dickson 
had  sufficient  mental  capacity  to  dispose  of  his  estate.  And  this 
testimony  of  the  contestants*  witness  not  only  affects  the  tes- 
tator's condition  on  the  14th,  but  strongly  supports  the  pre- 
sumption of  his  sanity  on  the  morning  of  the  12th,  when  the 
testator  signed  the  will.  It  is  strong  evidence  that  he  had  a 
"disposing  mind"  at  that  time  also.  As  against  the  uncer- 
tain and  indefinite  expressions  of  the  other  witnesses  of  con- 
testants, based  on  physical  weakness  and  the  testator's  dispo- 
sition not  to  talk  or  recognize  them,  we  think  this  positive 
testimony  of  Mr.  Vinson  establishes  his  mental  capacity  to 
execute  a  valid  will. 

It  now  becomes  necessary  to  advert  to  the  testimony  of  Dr. 
C.  W.  Richards  and  determine  what  weight  shall  be  given  it 
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in  the  consideration  of  the  issues  before  us.  In  the  first  place 
we  will  notice  the  position  occupied  by  a  subscribing  witness 
to  a  will  and  the  meaning  of  his  attestation. 

In  Harden  v.  Hays,  9  Pa.  151,  Mr.  Justice  Rogers,  speak- 
ing for  the  court,  says:  "Proof  of  the  handwriting  of  a  de- 
ceased subscribing  witness  is  not  merely  evidence  that  he  at- 
tested the  will,  but  it  is  also  proof  of  the  sanity  of  the  testator. 
It  is  evidence  of  that  asserted  fact  because  the  principle  of 
law  is  that  no  man  would  attest  the  will  of  any  but  a  sane  per- 
son of  sound,  disposing  mind,  memory  and  understanding. 
On  such  evidence,  without  more,  a  will  must  be  admitted  to 
probate.  It  is  in  effect  the  attestation  of  the  witness  that  the 
testator  was  sane."  In  Scribner  v.  Crane,  2  Paige,  Ch.  (N. 
Y.)  147  (21  Am.  Dec.  81),  Chancellor  Walworth  says:  "By 
placing  his  name  to  the  instrument,  the  witness,  in  effect,  cer- 
tifies to  his  knowledge  of  the  mental  capacity  of  the  testator, 
and  that  the  will  was  executed  by  him  freely  and  understand - 
ingly,  with  a  full  knowledge  of  its  contents."  In  Cheatham  v. 
Hatcher,  30  Gratt.  56  (32  Am.  Rep.  655),  the  Supreme  Court 
of  Virginia  says:  **By  his  act  of  subscribing  the  will  he  sol- 
emnly attested  the  capacity  of  the  testatrix,  and  when  he 
undertakes  to  invalidate  the  will  his  testimony  is  to  be  re- 
ceived with  suspicion.  It  was  said  in  Kinleside  v.  Harrison,  2 
Phill.  449,  that  no  fact  stated  by  such  a  witness  can  be  relied 
on  when  he  is  not  corroborated  by  other  witnesses." 

Such  is  the  legal  effect  of  Dr.  Richards'  attesting  the  will 
of  Martin  Dickson.  It  should  be  remembered  that  A.  F. 
Dickson  made  no  attempt  to  have  his  father  sign  the  will  until 
it  was  suggested  by  Richards.  He  was  the  moving  spirit  in 
the  matter.  At  his  instance,  Martin  Dickson  gave  to  the 
already  written  instrument  vitality  by  placing  his  name  to 
it.  When  Richards  told  A.  F.  Dickson  he  ought  to  have  his 
father  sign  the  will  he  had  a  right  to  infer  that  Richards,  the 
attending  physician,  believed  that  his  father  had  the  requisite 
mental  capacity  to  execute  a  valid  will.  No  one  would  think 
or  suppose  for  a  moment  that  a  physician  would  suggest  the 
execution  of  a  will  by  an  insane  or  feeble-minded  man,  much 
less  attest  his  signature  thereto,  with  the  legal  presumptions 
arising  from  the  act.  It  is,  therefore,  incredible  that  Dr. 
Richards  should  at  that  time  have  thought  that  the  testator 
was  incapable  of  making  a  valid  will.  He  says  that  while 
suffering  from  coma  he  doesn't  think  Mr.  Dickson  was  capa- 
ble of  transacting  any  business,  yet  he  testifies  that  when 
groused  from  ^  comatose  condition  he  would  reply  to  ques- 
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tions  intelligently.  He  further  says  that  on  the  I2th  of  De- 
cember when  he  witnessed  the  signing  of  the  will  he  doesn't 
think  the  testator  could  write  or  dictate  a  will.  In  eleven 
months  after  this  testimony  was  given  by  Richards  he  is  re- 
called and  says  that,  as  an  expert,  he  would  say  that  the  tes- 
tator would  not,  on  December  12,  be  competent  to  make  a 
will,  but  that  he  answered  questions  intelligently,  and,  as  an  in- 
dividual, he  would  say  that  "he  seemed  all  right."  Such  is.  the 
incongruous  and  unsatisfactory  statements  of  Richards'  tes- 
timony. In  determining  what  credence,  if  any,  shall  be  given 
to  this  testimony  taken  before  the  examiner,  we  must  not 
overlook  the  other  matters  bearing  on  Richards'  credibility. 
The  will  was  probated  on  Dec.  23,  1895,  four  days  after  the 
testator  died.  Richards  then  affirmed  that  at  the  execution 
of  the  will  the  testator  was  of  a  "soun  and  disposing  mind.'* 
It  is  true  he  now  tries  to  explain  that  this  was  not  an  "oath," 
but  an  "affirmation,"  and  that  he  did  not  swear  to  the  pro- 
bate and  told  the  register  he  could  not  do  so.  But  this  ex- 
planation is  not  satisfactory  and  does  not  relieve  him  from  the 
imputation  of  perjury,  if  he  is  now  to  be  understood  as  testi- 
fying that  Mr.  Dickson  was  not  compos  on  the  morning  of 
December  12.  To  further  discredit  Dr.  Richards'  testimony 
taken  before  the  examiner,  the  proponent  called  Henry  Bowell, 
and  he  testifies  that  three  or  four  days  prior  to  the  testator's 
death  Richards  told  the  witness  that  Dickson  had  made  a  will 
and  that  he  was  capable  of  doing  so.  The  proponent  had 
also  called  fourteen  witnesses  who  testify  that  they  have 
known  Dr.  Richards  for  many  years  and  that  his  reputation 
for  veracity  is  not  good.  James  Vinson,  a  witness  accredited 
as  worthy  of  belief  by  the  contestants,  contradicts  Richards 
as  to  the  testator's  condition  on  the  morning  of  Decemer  14, 
and  also  as  to  detaching  the  leaves  of  the  book  on  which  the 
will  was  written. 

We  are  constrained  to  hold  that  the  testimony  of  Dr. 
Richards  taken  by  the  examiner  is  unintelligent  and  unsatis- 
factory, and,  being  uncorroborated,  can  have  no  weight  in  aid- 
ing the  application  for  this  issue. 

The  mental  capacity  required  of  a  testator  has  frequently 
been  defined  and  discussed  by  the  Supreme  Court.  In  Wil- 
son V,  Mitchell,  loi  Pa.  495,  Mr.  Justice  Trunkey  says:  "To 
sum  up  the  whole  in  the  most  simple  and  intelligent  form, 
were  his  mind  and  memory  sufficiently  sound  to  enable  him 
to  know  and  to  understand  the  business  in  which  he  was  en- 
gaged at  the  time  when  he  executed  th^  will?   Neither  age 
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nor  sickness  nor  extreme  distress  or  debility  of  body  will 
affect  the  capacity  to  make  a  will  if  sufficient  intelligence 
remains.  The  failure  of  memory  is  not  sufficient  to  create  the 
incapacity,  unless  it  be  total,  or  extend  to  his  immediate 
family  or  property.  The  want  of  recollection  of  names  is  one 
of  the  earliest  symptoms  of  the  decay  of  the  memory;  but 
this  failure  may  exist  to  a  very  great  degree,  and  yet  *the  solid 
power  of  the  understanding  remain.'  "  In  the  same  case,  page 
502,  it  is  said:  "He  may  not  have  sufficient  strength  of  mem- 
ory, and  vigor  of  intellect,  to  make,  and  to  digest  all  the  parts 
of  a  contract,  and  yet  be  competent  to  direct  the  distribution 
of  his  property  by  will.  This  is  a  subject  which  he  may  pos- 
sibly have  often  thought  of,  and  there  is  probably  no  person 
who  has  not  arranged  such  a  disposition  in  his  mind  before 
he  committed  it  to  writing."  And  in  Leech  v.  Leech,  21  Pa. 
67,  Judge  King  says:  "The  prevalent  idea  is  that  in  order 
to  constitute  'testamentary  capacity'  the  intellect  of  a  testa- 
tor should  be  in  its  most  perfect  state  of  integrity,  and  possess 
all  its  original  force  and  vigor.  This,  however,  is  an  erro- 
neous view  of  the  subject.  If  such  were  the  requirements  of 
the  law  few  wills  would  stand  a  test  so  severe." 

Taking  as  a  standard  these  requisites  of  mental  capacity 
we  do  not  think  the  testimony  of  the  contestants  sustains 
their  allegation  that  the  testator  at  the  time  of  the  execution 
of  the  will  did  not  have  a  "sound  and  ^aisposing  mind." 

There  is  no  testimony  to  sustain  the  allegation  of  undue 
influence.  The  declarations  of  the  testator  shown  in  this 
case  were  not  made  at  the  time  of  the  execution  of  the  will 
and  cannot  be  admitted  in  evidence  for  the  purpose  of  show- 
ing undue  influence.  The  purpose  of  offering  such  declara- 
tions in  evidence  and  their  effect  when  admitted  is  shown  in 
Herster  v.  Herster,  122  Pa.  239.  In  that  case  it  is  held  that 
"in  order  that  declarations  of  the  testator  that  are  not  made 
at  the  very  time  of  the  execution  of  the  will  may  be  consid- 
ered at  all  upon  an  issue  of  undue  influence,  there  piust  be 
proof  of  other  facts  and  circumstances  indicating  circumven- 
tion or  fraud  in  the  procurement  of  the  will,  for  such  declara- 
tions are  received,  not  as  proof  of  the  fact,  but  to  show  that 
there  are  grounds  for  apprehending  and  opportunities  for 
exercising  undue  influence."  There  was  no  evidence  tend- 
ing to  show  coercion,  constraint  or  even  persuasion  on  the 
part  of  A.  F.  Dickson  to  compel  his  father  to  execute  this 
will  and  give  him  his  estate.  It  is  true  as  stated  in  Miller's 
Est.,  179  Pa.  645,  and  in  other  cases,  that  where  a  testator, 
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although  possessed  of  testamentary  capacity,  is  aged,  infirm 
bodily,  with  mental  faculties  impaired,  if  a  confidential  ad- 
viser be  largely  a  beneficiary  under  the  will,  there  is  a  pre- 
sumption of  fact  that  undue  influence  was  brought  to  bear 
upon  the  mind  of  the  testator,  and  the  burden  is  on  him  to 
rebut  the  presumption.  But  in  the  case  at  hand  the  facts  do 
not  warrant  the  application  of  this  principle.  Martin  Dick- 
son was  quite  old,  but  was  actively  engaged  in  surveying 
till  within  less  than  two  months  of  his  death.  Until  almost 
the  day  he  died  the  contestants'  testimony  shows  that,  while 
physically  weak,  yet  every  word  he  uttered  and  every  act  he 
did  was  intelligent.  In  addition  to  this  A.  F.  Dickson  was 
his  only  son  and  a  member  of  his  family,  and  the  presump- 
tion that  arises  when  a  stranger  is  the  confidential  adviser 
and  beneficiary  does  not,  therefore,  exist  here.  If  there  was 
any  influence  exerted  in  this  case,  it  is  not,  under  the  facts 
disclosed,  presumed  to  be  unlawful.  In  Dean  v.  Negley,  41 
Pa.  312,  Chief  Justice  Lowrie  says:  "Lawful  influence,  such 
as  that  arising  from  legitimate  family  and  social  relations, 
must  be  allowed  to  produce  its  natural  results,  even  in  influ- 
encing last  wills.  However  great  the  influence  thus  gener- 
ated may  be,  it  has  no  taint  of  unlawfulness  in  it;  and  there 
can  be  no  presumption  of  its  actual  unlawful  exercise  merely 
from  the  facts  that  it  is  known  to  have  existed,  and  that  it 
has  manifestly  operated  on  the  testator's  mind  as  a  reason  for 
his  testamentary  dispositions.  ...  It  is  only  when  such  in- 
fluence is  unduly  exerted  over  the  very  act  of  devising,  so  as 
to  prevent  the  will  from  being  truly  the  act  of  the  testator, 
that  the  law  condemns  it  as  a  vicious  element  of  the  testa- 
mentary act."  In  Caldwell  v,  Anderson,  104  Pa.  199,  it  is 
said  by  Justice  Gordon:  "There  is,  then,  no  presumption 
against  Anderson"  (brother  of  testator  and  legatee  and 
scrivener)  "as  there  would  be  against  a  stranger,  and  the 
question  is,  after  all,  one  of  mere  preference.  Whatever  of 
influence  there  was  in  his  favor  arose  from  his  relationship  to 
the  deceased,  hence  of  a  character  lawful  and  right."  In 
Blume  V,  Hartman,  115  Pa.  32,  it  is  held  that  where,  as  in 
this  case,  the  will  was  written  by  the  son  of  the  testator,  who 
was  the  principal  beneficiary,  the  burden  of  proving  that 
the  testator  was  not  acquainted  with  its  contents,  and  had  not 
an  intelligent  consciousness  of  the  proportion  of  the  estate 
to  be  taken  by  the  beneficiary  rests  upon  the  contestants. 
To  the  same  effect  is  Harrison's  Ap.,  100  Pa.  458. 

As  undue  influence  cannot  be  presumed  from  the  circum- 
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Stances  in  the  case  at  hand,  the  burden  is  on  the  contestants 
to  prove  it.  It  requires  evidence  that  is  satisfactory  and  con- 
vincing, whether  it  be  direct  or  circumstantial:  Herster  v, 
Herster,  supra.  Finding  no  such  evidence  we  must  dismiss 
this  part  of  the  case  as  not  sustained. 

The  contestants  claim  that  the  paper  probated  is  not  the 
entire  writing,  and  that  evidence  of  that  fact  appears  on  the 
paper.  We  do  not  see  anything  about  the  paper  that  would 
warrant  us  in  submitting  that  question  to  a  jury.  It  is  true 
that  for  some  unexplained  reason  "Item  3''  appears  on  the 
second  page  of  the  two  sheets  of  paper  containing  the  will, 
and  that  there  is  no  "Item  2."  This,  however,  we  think  requires 
no  other  explanation  than  the  contents  of  the  paper  furnishes. 
The  part  of  the  will  on  the  first  page  disposes  of  the  whole 
estate,  and  the  part  on  the  second  page,  beginning  at  the  top 
thereof,  appoints  the  executor.  There  is  nothing  omitted  that 
is  required  to  complete  the  will,  and  hence  the  instrument, 
as  a  testamentary  disposition  of  the  testator's  estate,  is  com- 
plete. There  is  no  extrinsic  evidence  that  any  part  of  the 
will  is  missing,  and  the  legal  presumption  is  that  the  whole 
will  was  probated:  Wikoflf's  Ap.,  15  Pa.  281.  In  this  case, 
Chief  Justice  Gibson  says:  "There  was  not  a  particle  of  ex- 
trinsic evidence  that  any  other  sheets  had  at  any  time  existed ; 
and,  in  the  absence  of  proof  to  the  contrary,  the  presumption 
was  that  none  but  those  produced  for  probate  were  present 
at  the  execution.  ...  It  is  a  rudimental  principle  that  a  will 
may  be  made  on  distinct  papers.  ...  It  is  sufficient  that  they 
are  connected  by  their  internal  sense,  by  coherence  or  adapta- 
tion of  parts." 

In  the  discussion  of  this  case,  we  have  heretofore  confined 
ourself  to  the  testimony  of  the  contestants.  On  that  alone 
we  do  not  think  they  have  any  standing  to  maintain  this  con- 
test. But  if  we  turn  to  the  testimony  of  the  proponent  we 
see  that  any  doubt  that  might  arise  as  to  our  duty  to  sustain 
this  will  is  cleared  away.  We  will  not  refer  to  it  in  detail  or 
discuss  it  at  length.  It  shows  fully  the  relations  existing  be- 
tween the  testator  and  his  children  for  more  than  a  quarter  of 
a  century,  and,  in  our  opinion,  meets  any  suspicion,  if  any 
there  is,  that  the  testimony  of  the  contestants  casts  on  the 
validity  of  the  will.  The  beneficiary  details  when  and  under 
what  circumstances  the  will  was  written  and  shows  that  it 
^^'as  at  a  time  when  there  could  be  no  pretense  of  mental  in- 
capacity. This  is  not  impeached  by  any  testimony  or  pre- 
sumptions or  inferences  arising  from  any  testimony.     For 
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twenty  or  twenty-five  years  prior  to  the  testator's  death  there 
were  no  communications  whatever  between  him  and  the  con 
testants.  He  claimed  that  they  had  ruined  his  home  by  driv- 
ing his  wife  from  it.  From  the  day  she  left  him  until  his  death 
he  lived  with  strangers  and  his  son.  He  recalled  his  son  to 
his  home  seventeen  years  before  his  death,  and  after  his  re- 
turn he  assisted  his  father  in  health,  and  nursed  and  cared 
for  him  in  sickness.  In  all  those  years  these  contestants,  his 
daughters,  never  entered  their  father's  door,  nor  spoke  a 
kind  or  affectionate  word  to  brighten  his  lonely  home.  They 
were  more  than  strangers  to  him,  they  were  enemies.  It 
is  not  singular,  therefore,  that  when  the  sands  of  his  life  had 
about  run,  that  the  testator  desired  to  leave  what  he  had  ac- 
cumulated to  his  son,  the  only  one  of  his  children  who  had 
exhibited  a  child's  affection  towards  him.  While  he  may  have 
thought  him  to  be  profligate,  yet  a  father's  love  overcame 
that  objection,  and  the  only  natural  and  reasonable  result  fol- 
lowed. Undoubtedly  A.  F.  Dickson's  conduct  and  kind 
treatment  of  his  father  had  much  to  do  with  the  testator's  dis- 
position of  his  property.  Such  influence,  however,  is  not 
"undue,"  but  is  legal  and  permissible.  Says  the  court  in  Wil- 
liams' Est.,  13  Phila.  302:  "But  something  is  due  to  the 
dictates  of  humanity,  and  it  must  not  be  said  of  the  child  wh  > 
attempts  to  soothe  the  last  sufferings  of  her  parent  that  she 
is  guilty  of  imposition,  even  if  the  charge  is  preferred  by  those 
who  have  shielded  themselves  from  suspicion  of  influence  by 
carefully  abstaining  from  offices  of  affection."  And  in  Mil- 
ler's Est.,  supra.  Justice  Mitchell  says:  "That  he,"  the  tes- 
tator, "preferred  one  child  over  others  was  his  right  as  a  par- 
ent, and  that  he  preferred  the  son  he  did  ought  not  to  surprise 
any  one  who  reads  the  testimony  even  of  the  others.  That 
the  motives  of  the  favorites  may  have  been  partly  mercenary 
would  not  affect  the  fact  that  he  was  the  only  one  who  stayed 
with  and  assisted  his  father  in  his  old  age,  or  whose  conduct 
in  fact  was  not  such  as  tended  to  drive  him  to  drink,  or  to  the 
grave." 

The  fact  that  the  testator  signed  this  will  is  not  contro- 
verted. The  presumption  is,  therefore,  that  he  did  so  volun- 
tarily with  a  full  knowledge  of  its  contents:  Frew  v,  Clarke, 
80  Pa.  170.  "We  must,"  says  Justice  Lowrie,  in  Hoshauer 
V.  Hoshauer,  26  Pa.  404,  "admit  the  presumptions  that  arise 
from  the  ordinary  course  of  doing  such  business,  and  one  of 
them  is,  that  a  person  signing  any  instrument,  and  asking 
persons  to  attest  it,  has  taken  care  to  understand  its  contents. 
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His  signing"  shows  that  he  is  giving  expression  to  some  pur- 
pose of  his  mind,  and  we  must  presume  that  he  knows  that 
the  writing  contains  that  expression.  In  executing  wills  and 
other  instruments  the  witnesses  seldom  hear  them  read,  be- 
cause it  is  desired  to  save  them  this  trouble,  or  not  to  make 
the  transaction  unnecessarily  public."  And  in  Harrison's 
Ap.,  supra,  it  is  said:  "The  subscribing  witnesses  did  not  hear 
the  will  read  to  the  testator,  yet  if  there  were  not  direct  evi- 
dence that  he  knew  its  contents  we  must  presume  that  he 
did." 

The  facts  of  this  case  as  developed  by  the  testimony  casts 
the  burden  of  proof  on  the  contestants  to  show  the  alleged 
mental  incapacity  of  the  testator,  undue  influence  and  that 
the  entire  will  was  not  probated.  The  presumptions  in  the 
case  were  with  the  proponent,  and  hence  the  burden  of  proof 
never  shifted  but  remained  with  the  contestants. 

After  a  careful  review  of  all  the  evidence,  we  are  unable  to 
find  facts  which,  if  disclosed  on  a  trial,  would  justify  us  in  sus- 
taining a  verdict  against  the  validity  of  the  will,  and,  therefore, 
this  appeal  must  be  dismissed  and  an  issue  refused. 

And  now,  August  27,  1897,  after  argument  and  due  consid- 
eration, it  is  ordered  and  directed  that  the  appeal  of  Mary  Bell 
Riffle  and  Elizabeth  J.  Langley  from  the  decision  of  the  reg- 
ister of  wills  in  admitting  to  probate  the  last  will  and  testa- 
ment of  Martin  Dickson,  deceased,  and  granting  letters  tes- 
tamentary thereon,  be  dismissed,  and  that  the  application  for 
an  issue  devisavit  vel  non  to  the  court  of  common  pleas  of 
Fayette  county  be  refused.  It  is  further  ordered  that  the 
said  Mary  Bell  Riffle  and  Elizabeth  J.  Langley  pay  the  costs 
of  this  proceeding. 


Thomas'  Nomination  Paper. 

Elections — Notice  of  filing  objections  to  nomination  paper — Iden- 
tical appellations — Section  4.  of  the  ballot  Act  of  18 gy — Collateral 
attack  of  nominations. 

The  amendments  of  1897  to  the  ballot  law  provide  that  a  copy  of  the 
objections  to  a  nomination  must  be  filed  not  only  in  the  court  of  com- 
mon pleas  of  the  proper  county,  but  also  in  the  office  where  the  certifi- 
cates or  papers  were  originally  filed:  but  the  candidate  whose  nomination 
is  attacked  receives  all  to  which  the  Act  entitles  him  when  he  is  served 
with  a  copy  of  the  objections.  It  is  better  practice  to  specify  in  the  notice 
where  the  objections  are  to  be  filed,  although  failure  to  specify  is  not 
fatal. 
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When  a  certificate  of  nomination  has  no  objections  filed  to  it  and  is 
regular  in  form,  and  the  candidate  therein  named  is  not  before  the  court, 
an  attack  made  upon  such  certificate  is  a  collateral  attack. 

It  is  possible  that  collateral  attack  upon  a  certificate  might  be  permitted 
if  a  question  of  fraud  should  be  involved,  but  even  then  it  would  be  neces- 
sary to  call  upon  the  candidate  to  appear  and  defend  his  right. 

The  nomination  papers  of  Thomas  contained  the  identical  appellation 
appearing  upon  Stevenson's  certificate,  which  is  in  violation  of  the  first 
proviso  to  Section  4  of  the  ballot  Act,  and  Thomas*  paper  was  therefore 
held  to  be  invalid,  but  susceptible  of  amendment 

Objections  to  nomination  paper.  C.  P.  Dauphin  Co.  Jan. 
T.,  1898,  No.  45. 

Philip  Willett  and  Weiss  &  Gilbert,  for  objections. 
/.  A,  Stranahan,  contra. 

McPherson,  J.,  Oct.  II,  1897. — A  nomination  paper  has 
been  filed  in  the  office  of  the  secretary  of  the  commonwealth, 
purporting  to  nominate  Frank  J.  Thomas  to  be  the  candidate 
of  the  People^s  party  or  policy  for  the  office  of  president- 
judge  of  the  thirtieth  judicial  district.  To  this  paper  the 
objections  now  before  the  court  have  been  filed. 

The  respondent  denies  our  right  to  consider  the  objections, 
asserting  that  he  never  received  notice  that  the  objections 
would  be  **filed"  in  court,  and  arguing  that  this  is  the  notice 
required  by  the  statute.  In  this  position,  however,  he  is  mis- 
taken. It  is  true  that  the  notice  served  upon  him  did  not 
distinctly  state  that  the  objections  would  be  filed  in  this  court. 
It  declares  that  on  a  day  named  therein  objections  to  his 
nomination  paper  will  be  filed  "with  the  secretary  of  the  com- 
monwealth at  Harrisburg,  Pa.,"  and  this  notice  was  accom- 
panied with  a  copy  of  the  objections.  But  the  copy  was  en- 
titled "in  the  court  of  common  pleas  of  Dauphin  county.  No. 
Term,  1897,"  ^"^  begins  with  a  motion  by  the  ob- 
jector, moving  "the  court  to  grant  an  order  restraining  the 
secretary  of  the  commonwealth  from  placing  on  file  in  his 
office  and  certifying  to  certain  papers  purporting  to  be  the 
nomination  papers  of  Frank  J.  Thomas,"  etc.  Accordingly 
the  objector  now  argues  in  reply  to  the  respondent  that  the 
title  and  preliminary  motion  contained  in  the  copy  were 
sufficient  notice  to  Mr.  Thomas  that  the  entire  paper  was 
about  to  be  filed  in  the  court  of  common  pleas  of  Dauphin 
oounty,  as  well  as  in  the  office  of  the  secretary  of  the  common- 
wealth. It  is  possible  that  this  position  may  be  sound,  but 
the  point  need  not  be  decided.     In  our  opinion  sufficient 
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notice  was  given  by  the  service  of  a  copy  of  the  objections. 
The  statute  does  not  require  that  the  person  whose  nomina- 
tion is  about  to  be  contested  shall  have  notice  of  the  "filing" 
of  objections,  but  only  that  he  shall  receive  notice  of  the  ob- 
jections themselves.  No  doubt  it  is  good  practice,  a  practice 
that  should  be  followed,  to  embody  in  the  notice  a  state- 
ment that  they  are  to  be  filed  in  a  particular  court;  but  the 
statute  does  not  make  this  indispensable.  The  object  of  fil- 
ing the  objections  in  court  is  to  give  the  common  pleas  jur- 
isdiction of  the  controversy;  and  after  jurisdiction  has  thus 
been  acquired,  the  court  fixes  the  time  of  hearing  and  issues 
process  to  bring  the  respondent  before  its  bar.  The  amend- 
ments of  1897  to  the  ballot  law  provide  that  a  copy  of  the  ob- 
jections must  be  filed  not  only  in  the  court  of  common  pleas 
of  the  proper  county,  but  also  in  the  office  where  the  certifi- 
cates or  papers  were  originally  filed;  but  the  candidate  whose 
nomination  is  attacked  receives  all  to  which  the  Act  entitles 
him  when  he  is  served  with  a  copy  of  the  objections.  His 
interest  is  in  no  degree  endangered,  even  if  the  copy  does 
not  state  where  the  objections  are  to  be  filed;  for  no  further 
step  can  be  taken  until  the  court  fixes  a  time  for  hearing  and 
summons  him  to  appear.  Moreover,  the  statute  points  out 
in  what  court  objections  are  to  be  filed;  and  to  its  office,  there- 
fore, inquiry  should  be  directed,  if  inquiry  is  deemed  essen- 
tial before  the  process  of  the  court  has  been  served.  As  al- 
ready said,  however,  it  is  better  practice  to  specify  the  place 
in  the  notice,  although  failure  to  specify  is  not  fatal.  The 
respondent's  objection  to  the  notice  must  be  overruled. 

The  objections  to  the  nomination  paper  are  based  upon 
the  fact  that  on  September  24  Mr.  Thomas  was  thereby  named 
the  candidate  of  the  People's  party  or  policy,  although  at  that 
time  there  was  already  on  file  in  the  secretary's  office  a  cer- 
tificate of  nomination  regular  in  form,  filed  on  September  18, 
naming  for  the  same  office  John  H.Stevenson  as  the  candidate 
of  the  People's  party  or  policy.  The  objection  must  prevail 
(see  the  first  proviso  to  Section  4  of  the  ballot  Act  of  1897, 
P.  L.  225),  unless  Mr.  Stevenson's  certificate  of  nomination 
is  to  be  disregarded.  The  respondent  declares  the  certificate 
to  be  a  nullity,  asserting  that  the  candidate  was  named  by 
unauthorized  persons.  No  objections  were  filed  in  court  to 
the  certificate,  and  the  attack  now  made  upon  it  is  therefore 
a  collateral  attack.  Mr.  Stevenson  is  not  before  the  court;  he 
has  not  been  served  with  process  or  voluntarily  become  a 
party.     If,  therefore,  his  certificate  of  nomination  should  be 
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set  aside  in  this  proceeding  he  might  be  seriously  injured 
without  the  opportunity  of  being  heard;  and  it  need  not  be 
said  that  such  a  result  would  violate  elementary  principles  of 
jurisprudence.  It  is  possible  that  collateral  attack  upon  a 
certificate  might  be  permitted  if  a  question  of  fraud  should 
be  involved,  but  even  then  it  would  be  necessary  to  call  upon 
the  candidate  to  appear  and  defend  his  right.  No  allega- 
tion of  fraud  is  made  in  the  case  before  us.  Enough  testi- 
mony was  taken  to  show  clearly  that  a  political  party  bearing 
the  name  of  the  People's  party  exists  in  the  thirtieth  judicial 
district,  and  that  two  factions  within  the  party  are  disputing 
concerning  a  measure  of  expediency;  the  result  being  that 
one  faction  has  put  Mr.  Stevenson  in  nomination,  and  the 
other  faction  has  named  Mr.  Thomas.  Such  a  controversy 
should  be  heard  by  the  usual  method  of  direct  attack  upon  the 
paper  objected  to;  and,  therefore,  since  the  time  has  passed 
within  which  objections  may  be  filed  to  Mr.  Stevenson's  cer- 
tificate of  nomination,  and  since  the  certificate  is  regular  in 
form  and  not  attacked  for  fraud,  it  must  be  held  to  be  valid. 
It  follows  that  the  nomination  paper  of  Mr.  Thomas,  which 
attempts  to  use  the  identical  appellation  appearing  upon  Mr. 
Stevenson's  certificate,  is  in  violation  of  the  first  proviso  to 
Section  4  of  the  Act,  and  is  therefore  invalid.  The  objec- 
tions must  be  sustained  and  the  nomination  paper  adjudged 
to  be  invalid  in  the  particular  referred  to.  But  this  does  not 
render  the  paper  wholly  void;  the  defect  is  susceptible  of 
amendment,  and,  therefore,  in  accordance  with  the  statute, 
we  order  further  that  an  amendment  may  be  made  not  later 
than  October  15. 

The  prothonotary  is  directed  to  certify  a  copy  of  this  order 
to  the  secretary  of  the  commonwealth. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Unger'fl  Estate. 

Decedents'  estates — Claim  of  child  far  services — Contract, 

A  daughter  may  recover  from  her  deceased  father's  estate  for  services 
rendered,  where  it  appears  that  the  father  agreed  to  make  testamentary 
provision  for  the  daughter  in  return  for  her  services,  and  that  he  failed 
to  do  so. 

Sur  exceptions  to  auditor's  report.    O.  C.  Franklin  Co. 
Jacob  Unger  and  Mary  A.  Unger,  his  wife,  a  very  aged 
couple,  had  been  living  alone  for  many  years  in  Greene  town- 
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ship,  Franklin  county,  Pa.     During  the  spring  of  1894  the 
said  Mary  A.  Unger  became  an  invalid,  and  was  not  only 
unable  to  longer  perform  the  customary  duties  of  the  house- 
hold, but  needed  some  one  to  care  for  her  during  her  illness. 
The  said  Jacob  Unger  therefore  went  to  the  home  of  their 
daughter,  Catherine  Carbaugh,  then  a  married  woman  resid- 
ing with  her  husband  some  miles  distant,  and  said  to  her,  "If 
you  will  come  back  home  again  and  stay  as  long  as  we  live 
1  will  give  you  everything  I  have.'*    The  said  daughter  con- 
sented to  return,  and  in  March,  1894,  went  back  to  the  home 
of  her  parents  and  continued  to  reside  there,  caring  for  her 
invalid  mother  and  performing  all  the  duties  of  the  house- 
hold until  Nov.  15,  1895,  at  which  time  said  Jacob  Unger 
died  intestate,  and  without  having  made  any  provision  for 
the  compensation  of  his  said  daughter,  Catherine  Carbaugh. 
His  widow,  the  said  Mary  A.  Unger,  survived  him,  and  is 
still  living. 

The  estate  of  Jacob  Unger,  deceased,  consisted  of  two  small 
tracts  of  real  estate,  and  letters  of  administration  were  granted 
on  same,  and  the  administrator's  account  filed  in  1897  showed 
a  fund  of  $448.61  for  distribution. 

Before  the  auditor  appointed  to  distribute  said  fund  ap- 
peared certain  heirs,  and  the  following  claimants:  Cath- 
erine Carbaugh,  daughter,  for  household  work  and  serv- 
ices rendered  Mary  Unger  from  March,  1894,  until  Nov. 
I5»  1895,  $600;  Dr.  W.  E.  Holland,  balance  on  account  for 
medicine  and  medical  attendance,  from  July,  1894,  until  No- 
vember, 189s,  $124.61. 

Several  witnesses  were  called  in  support  of  these  claims, 
but  the  auditor  refused  to  allow  them,  and  awarded  the  fund 
to  the  heirs. 

Thad.  A/.  Mahon  and  C.  A.  Suesserott,  for  administrator. 
Bonbrake  and  ZachariaSy  for  Harvey  Unger,  heir. 
John  W,  Hoke,  for  Catherine  Carbaugh  and  Dr.  W.  E.  Hol- 
land, claimants. 

Stewart,  P.  J.,  Nov.  4,  1897. — ^There  was  abundant  evi- 
dence in  this  case,  sufficiently  clear,  direct  and  positive,  if 
believed,  to  warrant  a  finding  to  the  effect  that  an  express 
contract  had  been  entered  into  between  decedent  and  the 
claimant,  whereby,  in  consideration  of  a  testamentary  pro- 
vision to  be  made  by  the  former,  the  latter  was  to  leave  her 
home  and  reside  with  her  parents  and  serve  them  during  their 
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lives.  This  testimony  was  in  no  wise  discredited.  It  was  also 
shown  that  pursuant  to  this  contract  the  claimant  did  there- 
after reside  with  her  parents,  and  continued  rendering  the 
service  stipulated  for  until  death  of  decedent.  The  decedent 
failed  in  his  part  of  the  contract;  he  made  no  testamentary 
provision  for  his  daughter,  as  he  had  agreed  to  do.  Upon  his 
failure  to  do  this  a  right  of  action  for  damages  accrued  to  her. 
The  proper  measure  of  damages  in  such  case  is  compensation 
for  the  service  rendered.  This  compensation  can  readily  be 
determined  in  the  light  of  the  evidence,  and  it  should  be  al- 
lowed her.  It  matters  not  that  decedent's  widow  is  still  liv- 
ing. If  the  services  which  the  claimant  was  to  render  under 
the  contract  have  been  interrupted — there  is  no  evidence  that 
they  have,  however — it  is  not  through  any  fault  of  the  claim- 
ant. Even  if  it  were  otherwise,  there  was  no  default  on  her 
part  until  after  decedent  had  put  it  beyond  his  power  to  make 
good  his  promise.  She  was  not  obliged  to  labor  on  after  this 
was  made  apparent. 

As  to  the  claim  of  Dr.  Holland  for  medical  attendance, 
too  much  was  made  to  depend  on  the  oflfer  of  what  was  called 
the  book  of  original  entries.  Apart  from  this  book  the  claim 
was  sufficiently  established  to  entitle  the  claimant  to  compen- 
sation. The  claim  that  was  submitted  was  not  evidence  in 
itself;  but  the  evidence  that  was  offered  fully  sustained  it. 
The  claim  was  for  medical  attendance  and  medicine  covering 
a  period  beginning  July  19,  1894,  and  ending  Nov.  15,  1895. 
It  was  shown  that  Mrs.  Unger  was  an  invalid  during  all  this 
time,  and  the  nature  of  her  illness  was  such  as  to  require,  as 
testified  to  by  Dr.  Ramsey,  a  witness  called  by  claimant,  con- 
stant treatment.  She  was  attended  by  no  other  physician 
than  Dr.  Holland.  Her  daughter  testified  that  he  attended 
her  from  the  summer  of  1894,  until  her  father's  death,  in 
November,  1895.  She  says  that  during  this  whole  period 
he  visited  her  "sometimes  every  day,  and  then  every  couple 
of  days;"  that  this  continued  from  July,  1894,  until  in  No- 
vember, 1895,  and  that  he  furnished  all  the  medicine  that 
she  used.  Dr.  Ramsey  testified  that  in  his  opinion  it  was  a 
case  that  required  treatment  every  two  or  three  days.  The 
testimony  of  the  daughter  as  to  the  number  and  frequency 
of  the  visits  finds  strong  corroboration  in  the  testimony  of 
Dr.  Ramsey,  who  having  given  it  as  his  opinion  that  it  was 
a  case  requiring  constant  treatment,  expressed  surprise  that 
the  patient  was  still  living.     The   testimony  of   the  latter 
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shows  the  value  of  the  services  as  well.  Measured  by  the 
standard  of  either  Mrs.  Carbaugh  or  Dr.  Ramsey,  the  bill  ren- 
dered by  Dr.  Holland  is  within  and  not  beyond  the  estimate. 

The  evidence  clearly  shows  services  rendered.  It  ought 
not  to  be  difficult,  in  the  light  of  the  evidence,  to  determine 
the  extent  of  these  services,  and  no  more  difficult  to  determine 
their  value. 

The  exceptions  to  the  extent  indicated  are  sustained.    And 
now,  Nov.  4,  1897,  the  report  is  recommitted  to  the  auditor 
to  be  reformed  in  accordance  with  the  views  here  expressed. 
From  Irvin  C.  Elder,  Esq.,  Chambersburg,  Pa. 


Wilson  V.  Merwine. 


Atiachment'execuiion  —  Garnishee  —  Interrogatories — Answers 
thereto — Practice. 

In  answers  to  interrogatories  the  garnishee  need  give  such  facts  only 
as  are  material  to  the  admission  or  denial  of  indebtedness  to  the  defendant, 
and  judgment  cannot  be  entered  against  him  unless  he  expressly  or  im- 
pliedly admits  his  indebtedness  or  his  possession  of  assets  belonging  to 
the  judgement  debtor. 

It  cannot  be  said  as  a  matter  of  law  that  the  giving  of  a  check  by  the 
judgment  debtor  to  the  garnishee,  even  if  entirely  voluntary,  is  a  fraud 
on  the  plaintiff. 

Rule  for  judgment  against  garnishee,  for  want  of  sufficient 
answers  to  interrogatories.  C  P.  Monroe  Co.  Dec.  T., 
1896,  No.  28. 

C.  B.  Staples,  for  plaintiff;  Cicero  Gear  hart  ^  for  garnishee. 

Craig,  P.  J.,  Nov.  27,  1897. — ^This  is  a  motion  for  judg- 
ment against  Marshall  Merwine,  the  garnishee,  upon  his  an- 
swers to  the  interrogatories  and  additional  interrogatories 
filed.  The  law  applicable  to  a  proceeding  of  this  kind  is  so 
fully  stated  by  Chief  Justice  Sterrett  in  McCallum  v.  Lock- 
hart,  179  Pa.,  at  page  429,  that  we  can  do  no  better  than  give 
it  here:  A  garnishee's  answer  is  not  to  be  construed  with  the 
same  strictness  as  an  affidavit  of  defence.  He  is  not  bound 
to  set  forth  specifically  and  at  length  the  nature  and  charac- 
ter of  his  defence  to  the  attachment,  but  such  facts  only  as 
are  material  to  the  admission,  or  denial  of  indebtedness,  to 
the  defendant.  If  his  counsel  advise,  or  he  himself  thinks, 
a  question  is  improper,  he  is  entitled  to  instruction  by  the 
court:  Wood  v.  Wall,  24  Wis.  647.    He  is  not  bound  to  sub- 
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mit  to  every  conceivable  question  under  penalty  of  paying 
the  whole  debt.  For  'insufficient  answer  the  plaintiff  may 
except  on  demur:  T.  &  H.  Prac,  Sec.  1202.  But  judgment 
cannot  be  entered  against  the  garnishee  unless  he  expressly 
or  impliedly  admits  his  indebtedness,  or  his  possession  of 
assets  belonging  to  the  judgment  debtor:  Bank  v.  Meyer,  59 
Pa.  361.  There  must  be  a  distinct  admission  of  liability  such 
as  leaves  no  doubt:  T.  &  H.  Prac,  Sec.  1202.  The  admis- 
sion of  indebtedness,  like  a  special  verdict,  forms  the  ex- 
clusive foundation  of  the  judgment.  If  the  facts  stated  ap- 
pear to  be  insufficient  to  entitle  plaintiff  to  judgment,  the 
court  should  refuse  it,  and  discharge  the  rule,  leaving  the 
plaintiff  at  liberty  to  rule  the  garnishee  to  plead  to  issue  and 
go  to  trial :  Bank  v.  Gross,  50  Pa.  224. 

It  is  clear  that  the  garnishee  in  his  answer  does  not  admit, 
expressly  or  impliedly,  his  indebtedness,  or  his  possession  of 
assets,  belonging  to  the  judgment  debtor.  It  is  urged,  how- 
ever, that,  because  the  judgment  debtor  was  indebted  to  the 
plaintiff,  at  the  time  the  check  was  given  by  him  to  the  gar- 
nishee, to  an  amount  larger  than  the  alleged  gift,  this  of  itself 
was  a  fraud  upon  his  creditors  and  without  consideration  and 
void,  and  that,  therefore,  the  garnishee  is  liable  to  pay  the 
same  to  the  plaintiff.  We  cannot  assent  to  this  as  a  legal 
proposition.  A  gift  or  conveyance  is  not  void  under  the 
statute  of  13  Elizabeth  simply  because  the  person  making 
either  of  them  was  indebted  at  the  time.  .  In  Reed  v.  Reed, 
12  Pa.  117,  the  law  is  stated  thus  by  Rogers,  Justice:  "For  al- 
though a  person  may  in  the  abstract  be  largely  indebted,  yet: 
if  the  debts  are  not  large  in  proportion  to  his  property,  a  vol- 
untary conveyance  may  be  good  notwithstanding.  This  dis- 
tinction is  taken  in  Mateer  v.  Hissim,  3  Penrose  &  Watts, 
160,  and  is  the  undoubted  law  of  this  state.  It  is  there  ruled 
that  the  statute  of  13  Elizabeth  does  not  render  a  conveyance 
void  made  by  a  man  simply  because  he  was  indebted.  The 
debts  must  bear  some  proportion  to  the  property  of  the 
grantor  which  may  render  the  payment  of  his  debts  doubt- 
ful." 

To  the  same  effect  are:  Post  en  v,  Posten,  4  Wharton,  27; 
Townsend  v.  Maynard,  45  Pa.  198;  Clark  v.  Depew,  25  Pa. 
509;  Chambers  v.  Spencer,  5  Watts,  404;  Ex  parte  Blair 
M'Clenachan,  2  Yeates,  502;  Adams  v,  Hitner,  140  Pa.  166. 

We  cannot  say  as  a  matter  of  law  that  the  giving  of  the 
check  by  the  judgment  debtor  to  the  garnishee,  even  if  en- 
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tirely  voluntary,  was  a  fraud  on  the  plaintiff.  For  aught  we 
know  the  judgment  debtor  at  the  time  was  possessed  of 
ample  means  to  pay  his  debts.  Proof  of  this  would  repel 
the  presumption  of  fraud. 

It  nowhere  appears  in  the  answers,  or  the  proceedings  thus 
far,  that  the  judgment  debtor  was  not  possessed  of  sufficient 
property  to  pay  his  debts  at  the  time  he  handed  the  check 
to  the  garnishee.  The  plaintiff  sought  to  disprove  this  by 
an  interrogatory  to  the  garnishee,  but  the  answer  was  that 
he  had  no  knowledge  thereof. 

It  may  be  that  the  defendant  debtor  was  insolvent  at  the 
time  of  the  alleged  gift  of  the  check.  If  this  were  a  fact  es- 
tablished we  might  grant  this  motion.  But  it  is  not  estab- 
lished, and  we  cannot  presume  it  against  the  defendant 
debtor  at  this  stage  of  the  proceedings. 

And  now,  Nov.  27,  1897,  the  motion  is  overruled. 

From  W.  A.  Erdman,  Esq.,  Stroudsburg,  Pa. 


Baily  et  al.  v.  Philadelphia  et  al. 
Hioke  et  aL  v,  Philadelphia  et  al. 

Municipal  corporatioTis — City  councils — Lease  of  municipal  prop- 
erty — Manufacture  and  sale  of  gas — Bondholders, 

The  wisdom  and  propriety  of  making  a  lease  of  the  gas  works  is  a  mat- 
ter with  which  a  court  has  nothing  whatever  to  do. 

Courts  cannot  restrain  the  execution  of  a  law  or  ordinance 
simply  because  they  may  not  agree  with  the  legislative  body  in  the  wis- 
dom or  propriety  of  the  Act,  nor  because  it  was  hastily  or  improvidently 
passed,  even  if  such  a  complaint  were  made. 

As  the  officers  of  the  city  are  not  bound  to  award  a  contract  for  city 
work  or  supplies  to  the  lowest  bidder,  unless  they  are  satisfied  that  he  is 
responsible  as  well  as  the  lowest,  so  they  are  not  bound  to  select  the  high- 
est offer  for  a  lease  of  the  city's  gas  works  and  franchises,  unless  they 
are  equally  satisfied  as  to  the  responsibility  of  the  bidder. 

A  grant  of  power  to  a  city  to  furnish  light,  heat,  water,  fire  engines, 
ice  boats,  market  places,  sewers,  bridges  and  other  comforts  and  con- 
veniences of  city  life,  invests  the  city  with  a  power  only,  and  does  not 
impose  a  duty  or  obligation  to  exercise  it. 

Furnishing  gas  is  the  private  business  of  the  city  of  Philadelphia,  and 
not  the  business  of  the  legislature  which  incorporated  the  city:  hence 
there  is  no  delegation  of  a  governmental  duty  imposed  by  the  legislature 
on  the  city,  but  merely  a  power  and  choice  of  the  means  of  carrying  on 
a  private  business,  and  the  true  rule  is  that,  having  the  power,  it  has  the 
right  to  select  the  means  of  exercising  the  power,  and  may  do  so  either 
by  manufacturing  and  furnishing  gas  by  its  own  employes,  or  by  means 
of  a  private  corporation  chartered  for  that  purpose. 

A  bondholder  whose  claim  rests  on  the  ordinance  to  create  a  loan  for 
the  further  extension  of  the  Philadelphia  Gas  Works,  approved  December 
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26,  1868,  has  no  standing  to  enjoin  the  lease.  That  ordinance  creates  a 
sinking  fund  and  pledges  it  as  security  for  the  loan,  but  it  does  not 
pledge  the  gas  works  or  their  receipts. 

Motion  for  an  injunction.  C.  P.  No.  4,  Philadelphia  Co. 
Sept.  T.,  1897,  Nos.  700  and  832. 

Alexander  Simpson,  for  Hicks  et  al. 

John  C,  Bell,  Peter  Boyd,  George  Tucker  Bispham  and  Joseph 
L.  Caven,  for  Baily  et  al. 

John  L.  Kinsey,  city  solicitor,  Ernest  Ij)weftgrund  and  James 
Alcorn,  assistant  city  solicitors,  Charles  E.  Morgan,  Jr.,  and 
John  G,  Johnson,  for  defendants. 

Arnold,  P.  J.,  Nov.  30,  1897. — The  wisdom  and  propriety 
of  making  a  lease  of  the  gas  works  is  a  matter  with  which  a 
court  has  nothing  whatever  to  do.  In  a  constitutional  form 
of  government,  the  powers  of  which  are  divided  and  distrib- 
uted among  three  great  departments,  the  legislative,  execu- 
tive and  the  judicial,  it  is  important  that  the  limitations  upon 
each  department  should  be  observed,  and  that  neither  should 
overstep  the  bounds  and  assume  powers  which  do  not  be- 
long to  it.  While  the  government  was  in  what  may  be  called 
the  formative  stage,  there  was  some  occasional  encroach- 
ments by  the  legislature  upon  the  judicial  domain;  but,  in  the 
course  of  time,  these  encroachments  have  been  prevented 
by  the  dignified  action  of  the  courts,  which  did  not  retaliate, 
but,  on  the  contrary,  hesitated  a  long  time  before  deciding 
that  they  could  declare  a  law  unconstitutional,  and  thus  pre- 
vent the  execution  of  it.  The  courts  may  declare  a  law  un- 
constitutional or  an  ordinance  unlawful,  because  it  violates 
the  fundamental  law,  and  that  is  the  only  mode  by  which  a 
court  can  interfere  with  the  action  of  the  legislature.  Courts 
cannot,  however,  restrain  the  execution  of  a  law  or  ordinance 
simply  because  they  may  not  agree  with  the  legislative  body 
in  the  wisdom  or  propriety  of  the  act,  nor  because  it  was 
hastily  or  improvidently  passed,  even  if  such  a  complaint 
were  made:  Smedley  v,  Erwan,  51  Pa.  445;  Carother's  Ap., 
118  Pa.  468.  In  matters  of  discretion,  if  the  legislative  body 
has  the  authority  to  pass  an  Act,  the  courts  cannot  restrain 
the  execution  of  it,  unless  there  is  proof  of  fraud,  such  as 
bribery  and  corruption,  in  the  procurement  of  it.  We  say 
this  at  the  outset  of  our  decision  in  this  case,  for  the  purpose 
of  showing  that  we  do  not  intend  to  express  any  opinion 
whatever  on  the  expediency  of  the  lease  in  question. 
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The  offer  of  other  parties  to  pay  a  large  premium  for  the 
lease  was  a  matter  for  the  city  councils  and  is  not  for  the 
court  to  consider.  As  the  officers  of  the  city  are  not  bound 
to  award  a  contract  for  city  work  or  supplies  to  the  lowest 
bidder,  unless  they  are  satisfied  that  he  is  responsible  as  well 
as  the  lowest,  so  they  are  not  bound  to  select  the  highest 
offer  for  a  lease  of  the  city's  gas  works  and  franchises,  unless 
they  are  equally  satisfied  as  to  the  responsibility  of  the  bid- 
der. Their  duties  are  deliberative  and  discretionary.  For 
the  proper  exercise  of  their  discretion,  they  alone  are  respon- 
sible, but  they  are  not  subject  to  review  by  the  courts.  Their 
right  to  exercise  a  discretion  invests  them  with  power  to  lay 
more  stress  upon  the  responsibility  of  an  applicant  for  a  lease, 
than  upon  the  amount  of  his  bid.  This  seems  to  be  a  nec- 
essary conclusion  from  a  line  of  cases  of  which  Renting  v. 
Titusville,  175  Pa.  512,  appears  to  be  the  last. 

Nor  do  we  notice  the  discordant  decisions  cited  to  us  from 
the  courts  of  other  states,  as  they  may  depend  upon  statutes 
or  notions  of  judicial  powers  which  are  different  from  those 
which  prevail  in  this  state.  All  of  the  questions  raised  and 
argued  before  us  have  undergone  judicial  scrutiny  and  de- 
cision by  the  courts  of  this  state,  so  that  we  are  not  compelled 
to  go  elsewhere  for  authority  when  we  require  it. 

The  only  questions  which  we  can  notice  and  decide  are 
purely  legal,  and  to  the  consideration  of  them  we  proceed  at 
once.  Notwithstanding  the  assertions  of  some  of  the  counsel 
in  the  present  case,  at  the  argument,  that  the  manufacture  and 
furnishing  of  gas  to  the  citizens  of  Philadelphia  is  a  municipal 
duty,  we  have  no  hesitation  whatever  in  saying  that  it  is  not 
a  duty,  but  a  power  merely.  A  grant  of  power  to  a  city  to 
furnish  light,  heat,  water,  fire  engines,  ice  boats,  market 
places,  sewers,  bridges  and  other  comforts  and  conveniences 
of  city  life,  invests  the  city  with  a  power  only  and  does  not 
impose  a  duty  or  obligation  to  exercise  it:  Carr  v.  The  North- 
ern Liberties,  35  Pa.  324;  Lehigh  Co.  v,  Hoffort,  116  Pa. 
119;  McDade  v,  Chester  City,  117  Pa.  414. 

Cities  and  towns  furnish  such  comforts  and  conveniences 
because  civilized  life  requires  them,  but  it  is  not  the  duty 
of  a  municipality  to  furnish  them.  Any  one  who  has  passed 
a  full  term  of  life  in  this  city,  can  remember  that  a  volunteer 
fire  department  existed  as  late  as  1870,  when  the  paid  fire  de- 
partment was  organized  in  its  place.  Market  sheds  were 
bnilt  and  rented  by  the  city,  while  at  the  present  time  they 
exist  only  on  one  street.    These  have  been  called  grants  of 
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privileges,  which  do  not  impose  any  obligation  to  continue 
them:  Wartman  v.  Philadelphia,  33  Pa.  202.  At  one  time  the 
city  of  Philadelphia  cleaned  the  streets  by  workmen  directly 
employed  by  its  officers.  Now  the  cleaning  of  streets  is  done 
by  corporations  and  individuals  under  contracts.  The 
wharves  at  the  ends  of  the  city  streets  are  built  and  owned 
by  the  city  and  leased  to  private  parties.  Ice  boats  are  pro- 
vided by  the  city  to  keep  the  river  open  for  navigation  in  the 
winter.  These  are  instances  of  the  powers  of  the  city.  Some 
of  these  powers  are  conferred  by  statute,  specifying  the  par- 
ticular act  to  be  done,  and  some  of  them  have  been  exercised 
under  the  general  "power  and  authority  to  make,  ordain  and 
establish  such  and  so  many  laws,  ordinances  and  regulations 
as  shall  be  necessary  for  the  welfare  and  comfort  of  the  city'' 
conferred  by  the  Act  of  March  17,  1789,  which  is  yet  in  force: 
Com.  V.  Walton,  182  Pa.  373.  Being,  therefore,  a  power 
merely,  and  not  a  duty,  the  means  of  exercising  the  power 
must  of  necessity  be  left  to  the  discretion  of  the  legislative 
body. 

In  many  cities  in  this  state,  gas  and  water  are  furnished 
by  private  corporations.  Cities  have  powers  conferred  by 
statutes  to  give  consent  to  a  private  corporation  to  occupy 
the  streets  for  the  purpose  of  furnishing  gas  and  water,  with 
the  privilege  on  the  part  of  the  city,  of  purchasing  and  operat- 
ing the  gas  or  water  works  on  certain  terms.  It  involves  no 
stretch  of  construction  to  declare,  as  was  frankly  admitted  by 
one  of  the  counsel  who  argued  in  favor  of  the  injunction, 
that  a  city,  or,  to  put  the  proposition  in  the  concrete,  the  city 
of  Philadelphia,  has  full  power  to  sell,  lease  or  altogether 
abandon  the  gas  works. 

The  maxim  of  the  law  that  a  delegated  power  cannot  be 
delegated,  has  no  application  to  this  case.  The  Philadelphia 
Gas  Works  is  not  a  department  of  the  city  government: 
Hacker  v.  Philadelphia,  6  Phila.  94,  per  Thompson,  J.  Fur- 
nishing gas  is  the  private  business  of  the  city  of  Philadelphia, 
and  not  the  business  of  the  legislature  which  incorporated  the 
city;  hence,  there  is  no  delegation  of  a  governmental  duty  im- 
posed by  the  legfislature  on  the  city,  but  merely  a  power  and 
choice  of  the  means  of  carrying  on  a  private  business.  The 
true  rule  is  that,  having  the  power,  it  has  the  right  to  select 
the  means  of  exercising  the  power,  and  may  do  so  either  by 
manufacturing  and  furnishing  gas  by  its  own  employes,  or 
by  means  of  a  private  corporation  chartered  for  that  pur- 
pose. 
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It  is  a  matter  of  local  history  that  the  first  gas  works  in  the 
city  of  Philadelphia  were  erected  by  a  quasi  corporation  cre- 
ated by  an  ordinance  of  the  city  councils  in  1835.  At  that 
time  the  old  city,  as  it  is  called,  extended  east  and  west  from 
Ihe  river  Delaware  to  the  Schuylkill,  a  distance  of  two  miles, 
and  north  and  south  from  Cedar  or  South  street  to  Vine 
street,  a  distance  of  one  mile,  so  that  the  total  area  of  the 
city  was  only  two  square  miles.  By  the  Consolidation  Act 
of  1854  the  entire  county  was  incorporated  as  a  city,  and  its 
area  is  now  129  square  miles.  It  is  not  remarkable,  therefore, 
that  the  construction  of  the  gas  works  was  commenced  with 
a  capital  of  only  $100,000,  and  that  the  present  estimated 
value  of  the  works,  with  all  the  appurtenances,  is  $30,000,000. 
In  1 84 1  the  corporation  was  in  effect  dissolved.  The  city 
took  possession  of  the  works  and  has  operated  them  ever 
since,  at  first  by  a  board  of  trustees  appointed  by  the  city 
councils,  until  1887,  and  since  then  by  the  department  of 
public  works.  But,  whether  the  city  acts  by  means  of  a  pri- 
vate corporation  or  by  its  own  agents,  the  business  is  that  of 
a  private  corporation,  and  not  of  a  municipality.  The  city 
contracts,  but  does  not  legislate,  in  such  matters:  Western 
Savings  Fund  v,  Philadelphia,  31  Pa.  175-185.  Being,  there- 
fore, only  a  private  business,  it  is,  like  any  other  private  busi- 
ness, subject  to  sale,  lease  or  abandonment. 

It  was  argued  that  the  Act  of  June  i,  1885,  commonly 
called  the  Bullitt  Bill,  which  provides  "That  water  works  and 
gas  works  owned  and  controlled  by  the  city;  the  supply  and 
distribution  of  water  and  gas;  the  grading,  paving,  repairing, 
cleaning  and  lighting  of  streets,  alleys  and  highways,  .  .  . 
shall  be  under  the  direction,  control  and  administration  of  the 
department  of  public  works"  is  a  prohibition  against  a  lease 
of  the  gas  works.  In  the  twelve  years  which  have  elapsed 
since  the  passage  of  the  Act  of  1885,  it  has  become  well 
understood  and  been  decided  that  the  Bullitt  Bill  is  merely 
an  administrative  act,  regulating  the  manner  of  carrying  on 
the  business  of  the  city:  Com.  v.  De  Camp,  177  Pa.  112.  It 
united  the  various  sources  of  appointment  and  authority  of 
the  city  executive  offices  and  placed  them  in  the  hands  of 
the  mayor.  Formerly  there  was  no  responsible  head  to  whom 
the  people  could  apply  for  redress  of  grievances,  in  case  of 
neglect  of  duty  by  any  of  the  departments  of  the  city.  The 
councils  appointed  some  city  officers,  the  courts  appointed 
others,  and  the  mayor  appointed  the  rest.    Now  the  appoint- 
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ment  of  all  is  vested  in  the  mayor.  The  Act  of  1885  contains 
no  direction  to  the  city  to  continue  to  manufacture  and  sup- 
ply gas;  nor  does  it  prevent  the  city  from  leasing  the  works 
to  a  private  corporation.  The  clause  relating  to  the  city  gas 
works  means  this,  and  nothing  more — that  so  long  as  the 
city  operates  the  gas  works  under  the  Bullitt  Bill,  they  shall 
be  under  the  direction,  control  and  administration  of  the  de- 
partment of  public  works.  It  does  not  mean  that  they  shall 
always  be  so  operated,  nor  that  the  city  may  not  sell,  lease 
or  abandon  them. 

Mr.  Campbell,  one  of  the  plaintiffs,  holds  a  certificate  of  in- 
debtedness of  the  city  of  Philadelphia  for  money  borrowed 
under  an  ordinance  to  create  a  loan  for  the  further  extension 
of  the  Philadelphia  Gas  Works,  approved  Dec.  26,  1868, 
which  loan  does  not  become  due  until  Jan.  i,  1899.  By  the 
third  section  of  that  ordinance  it  is  provided  *That  said  trus- 
tees (of  the  gas  works)  shall  on  or  before  the  31st  day  of  De- 
cember and  on  the  30th  day  of  June  in  each  and  every  year 
until  said  loan  is  paid,  retain  out  of  their  receipts  from  the 
sale  of  gas  and  other  products  of  the  said  gas  works,  the  sum 
of  4  per  centum  of  the  amount  of  said  loan,  and  a  sum  suffi- 
cient to  pay  the  state  taxes  on  said  loan  for  which  certificates 
may  have  been  issued,  which  they  shall  pay  to  the  city  treas- 
urer, who  shall  apply  a  sufficient  sum  thereof  to  the  payment 
of  interest  on  the  said  loan  and  state  taxes  thereon,  as  the 
same  may  fall  due,  and  to  no  other  purpose  whatever,  and 
the  balance  thereof  shall  be  paid  over  by  the  city  treasurer 
to  the  commissioners  of  the  sinking  fund,  who  shall  invest 
the  same  and  its  accumulations  in  the  loans  of  said  gas  works, 
or  in  other  loans  of  the  city  of  Philadelphia,  as  a  sinking 
fund,  which  is  hereby  specifically  pledged  to  the  payment  of 
said  loan;  and  any  surplus  remaining  after  the  payment  of 
said  loan  shall  be  applied  by  the  commissioners  of  the  sinking 
fund  towards  the  extinguishment  of  the  other  loans  of  the 
city  gas  works,  if  any;  otherwise  to  the  funded  debt  of  the 
city  of  Philadelphia." 

This  is  a  promise  on  the  part  of  the  city  to  retain  out  of 
the  receipts  of  the  gas  works  8  per  cent,  annually,  of  which 
the  city  treasurer  shall  apply  a  sum  sufficient  to  pay  the  an- 
nual interest,  6  per  cent,  and  the  balance,  2  per  cent.,  to  the 
commissioners  of  the  sinking  fund,  which  is  specifically 
pledged  to  the  payment  of  the  principal  of  the  loan.  The 
pledge  is  of  the  sinking  fund  only.    If  the  city,  by  the  ordi- 
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nance  and  lease  now  under  consideration,  had  attempted 
to  interfere  with  the  sinking  fund,  or  to  divert  any  part  of 
it  from  the  object  to  which  it  is  pledged,  then,  on  the  com- 
plaint of  Mr.  Campbell  or  any  other  creditor  under  the  ordi- 
nance of  1868,  an  injunction  would  be  granted  to  prevent 
such  interference  or  diversion.  To  promise  to  pay  the  in- 
terest and  create  a  sinking  fund  out  of  the  receipts  of  the  gas 
works,  is  no  more  than  a  promise,  and  is  of  no  greater  sanc- 
tity than  the  promise  to  pay  the  principal.  It  contains  no 
pledge  or  contract  on  the  part  of  the  city  to  operate  the  works 
by  its  own  employes,  nor  does  it  in  any  manner  declare  how 
the  works  shall  be  operated  or  how  its  receipts  shall  be  col- 
lected. In  1868  the  works  were  operated  by  trustees,  who 
collected  the  money  earned  by  them.  In  1887  the  works 
were  placed  under  the  direction,  control  and  administration 
of  the  department  of  pubUc  works,  and  the  receipts  have 
been  collected  by  the  receiver  of  taxes  of  the  city  and  paid 
directly  into  the  city  treasury,  without  being  earmarked  or 
kept  separate  from  the  general  fund.  It  does  not  seem  to 
have  been  considered  that  the  receipts  were  impressed  with 
any  trust,  so  far  as  the  collection  and  custody  of  them  were 
concerned,  nor  could  it  be  so  contended  upon  a  careful  read- 
ing of  the  ordinance.  Appropriation  of  the  money  was  made 
under  a  promise  by  the  city  that  such  an  appropriation  would 
be  made,  but  no  trust  by  way  of  pledge  was  impressed  upon 
any  part  of  the  receipts  until  it  got  into  the  sinking  fund. 
Then,  and  not  before,  the  pledge  took  eflfect. 

The  remaining  objection  is  to  that  part  of  the  ordinance 
and  lease  which  grants  an  exclusive  right  to  the  lessee  to  sup- 
ply and  distribute  gas,  and  provides  that  during  the  lease, 
the  city  will  do  nothing  by  ordinance  or  otherwise,  which  will 
interfere  with,  limit,  restrain  or  impair  this  exclusive  right. 
This,  of  course,  relates  to  manufactured  gas,  and  not  to  any 
other  kind  of  gas  or  mode  of  lighting  the  city — as  electric 
lighting,  for  instance:  Scranton  Electric  Light  &  Heat 
Co.'s  Ap.,  122  Pa.  154;  Warren  Gas  Light  Co.  v,  Penna.  Gas 
Co.,  161  Pa.  510.  It  is  objected  that  the  city  councils  have 
no  power  to  grant  an  exclusive  right  or  bind  future  councils 
not  to  interfere  with  or  impair  it.  If  this  contention  be  cor- 
rect, then  the  question  arises  whether  it  will  vitiate  the  lease 
in  toto  or  only  that  part  of  it.  On  full  consideration  we  are  of 
opinion  that  the  lease  will  nevertheless  be  valid.  We  refrain 
from  any  expression  of  opinion  upon  the  question  whether 
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the  present  councils  can  bind  future  councils  in  this  matter 
because  it  is  not  necessary  for  us  to  discuss  it  in  advance.  In 
a  somewhat  similar  case,  it  was  said  by  Dean,  J.,  of  the  Su- 
preme Court:  "It  will  be  time  enough  for  that,  when  two 
private  corporations  seek  to  exercise  their  franchise  in  the 
city  at  the  same  time:"  White  v.  Meadville,  177  Pa.  643.  The 
question  can  only  arise  in  case  the  city  should  attempt  to  do 
that  which  by  the  present  lease  it  agrees  not  to  do.  That  is 
the  manner  in  which  a  similar  question  was  raised  in  the  case 
of  the  Luzerne  Water  Co.  v.  The  Toby  Creek  Water  Co., 
148  Pa.  568. 

None  of  the  statutes  relating  to  the  manufacture  and  sale 
of  gas  have  any  application  to  this  case.  They  relate  to  cor- 
porations which  construct  their  own  works,  and  not  to  lessees 
of  city  works.  Here  the  city  owns  its  gas  works  and  proposes 
to  lease  them  with  the  exclusive  power  which  it  possesses 
and  preserves  by  the  lease.  Its  right  to  do  so  cannot  be  suc- 
cessfully challenged  by  these  plaintiffs  as  taxpayers. 

We  have  thus  discussed  the  case  before  us  in  all  its  as- 
pects, and  find  that  we  have  no  authority  to  grant  the  injunc- 
tion prayed  for.    It  is  therefore  refused. 


Schmidt,  Trustee,  1;.  Bamsay. 

Sa/e — Public  sale — Liquidated  damages. 

Where  the  conditions  of  a  public  sale  provide  that  the  down-money  paid 
by  the  purchaser  shall  be  retained  as  liquidated  damages,  and  the  pur- 
chaser after  paying  the  down-money  notifies  the  vendor  that  he  will  not 
take  the  property,  the  vendor  is  under  no  obligation  to  secure  a  confirma- 
tion of  the  sale  or  to  tender  a  deed,  and  the  purchaser  cannot  recover  back 
the  down-money  paid. 

Case-Stated.    C.  P.  Berks  Co.    Jan.  T.,  1896. 

Geo.  J.  Wadlinger,  for  plaintiff;  W,  A.  Marr,  for  defendant. 

Bechtel,  J.,  Feb.  8,  1897. — Charlotta  Schmidt,  the  above 
plaintiff,  purchased  certain  real  estate  at  a  public  sale  for  the 
sum  of  $5,040.  and  paid  $504  down-money,  as  required  by 
the  conditions  of  sale.  At  the  same  sale  there  were  two  other 
bidders,  one  of  which  bid  $5,000,  and  the  other  $5,035, 
neither  of  which  signed  the  conditions  as  second  or  third  bid- 
ders. The  sale  to  the  plaintiff  was  never  completed,  and  the 
property  was  subsequently  twice  offered  for  sale,  upon  one 
of  which  occasions  the  sum  of  $4,500  was  offered  and  re- 
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fused,  and  upon  the  other  the  property  was  sold  for  $4,005, 
the  latter  being  by  the  sheriff  under  partition  proceedings. 

All  the  proceedings  showing  these  sales  and  attempted 
sales  appear  in  the  case-stated.  The  condition  of  the  first 
sale,  at  which  the  plaintiff  became  the  purchaser,  so  far  as 
it  appears  important  to  the  disposition  is  as  follows:  'Ten 
per  centum  of  the  purchase-money  to  be  paid  when  the  prop- 
erty is  struck  down,  which  shall  be  considered  and  retained 
as  stipulated  damages  as  hereinafter  mentioned.  The  bal- 
ance of  the  purchase-money  to  be  paid  and  the  deed  for  the 
premises  made  and  delivered  at  the  expense  of  the  pur- 
chaser, upon  his  complying  with  these  conditions,  on  Octo- 
ber 16  next,  or  as  soon  thereafter  as  the  sale  shall  be  ap- 
proved by  the  court. 

"Prior  to  the  time  fixed  by  the  conditions  of  sale  for  the 
payment  of  the  balance  of  the  purchase-money  and  the  de- 
livery of  the  deed,  the  plaintiff  had  notified  the  defendant 
that  she  would  not  pay  said  balance  of  the  purchase-money 
nor  accept  the  property  at  her  bid."  In  my  judgment,  this 
case  depends  upon  the  effect  to  be  given  this  act  of  hers.  The 
word  "trustee"  goes  for  nothing  in  this  case,  as  it  does  not 
appear  she  was  trustee  for  any  one  or  why  the  addition  is 
attached  to  her  name.  The  case  can  only,  therefore,  be  con- 
sidered as  that  of  Charlotta  Schmidt,  plaintiff,  nor  do  we 
think  the  term  "trustee"  would  at  all  change  the  question  of 
right,  even  though  she  were  trustee  for  some  one  not  dis- 
closed by  the  case^tated.  There  is  nothing  in  the  case  to 
show  why  she  refused  to  pay  the  balance  of  the  purchase- 
money,  nor  did  she  give  any  reason  for  notifying  the  ven- 
dors that  she  would  not  accept  the  property  at  her  bid.  This 
notice  she  served  upon  the  vendors  before  the  time  they 
were  to  act,  "prior  to  the  time  fixed  by  the  conditions  of  sale" 
is  the  language.  It  is  our  judgment  that,  after  this  notice,  the 
vendors  were  not  bound  to  take  steps  to  obtain  the  approval 
of  court  or  a  confirmation  of  the  sale.  Such  act  upon  their 
part  could  only  lead  to  complications  and  possibly  litiga- 
tion or  clouding  of  the  title  without  serving  any  good  pur- 
pose. Why  tender  to  a  vendee  a  title  or  deed  which  he  has 
already  notified  you  he  will  not  accept?  Besides,  if,  by  her 
notice,  she  led  them  to  believe  she  would  not  accept  the 
property,  what  right  has  she  now  to  complain  that  they  did 
not  tender  her  a  deed?  This  is  not  a  suit  4>y  the  vendors 
to  enforce  the  contract  or  recover  the  difference  between  her 
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bid  and  the  final  bid  upon  which  the  property  was  sold;  it  is 
a  suit  by  the  purchaser  to  recover  the  down-money,  upon  the 
ground  that  no  deed  was  tendered  her  after  she  prevented 
such  act  on  the  part  of  her  vendors.  It  is  an  admitted  fact 
that  the  loss  to  the  owners  was  double  the  amount  of  the 
down-money,  and  her  act,  in  our  judgment  is  responsible  for 
this  result;  notwithstanding  this,  and  in  the  face  of  the  lan- 
guage of  the  conditions  of  sale,  "which  shall  be  considered 
and  retained  as  stipulated  damages  upon  the  failure  of  the 
purchaser  to  comply  with  the  subsequent  conditions  as  here- 
inafter mentioned,"  she  seeks  to  take  back  her  down-money 
simply  because  she  concluded  "not  to  accept  the  property  at 
her  bid."  We  believe  that  she,  by  her  act,  relieved  the  ven- 
dors from  any  further  efforts  to  obtain  confirmation  and  ten- 
der her  a  deed. 

In  case  of  insurance  companies,  it  is  ruled  that  when  they 
deny  their  liability  upon  other  ground,  or  upon  any  ground, 
they  dispense  with  proof  of  loss  as  being  useless. 

It  is  said  in  Weiss  v.  Insurance  Co.,  148  Pa.  349-357:  "It 
has  also  been  repeatedly  held  that  where  a  company  denied 
its  liability  upon  other  grounds,  formal  proofs  of  loss  are  not 
necessary."  See  also  Insurance  Co.  v.  Erb,  112  Pa.  149,  and 
Union  Type  Foundry  v.  Insurance  Co.,  138  Pa.  137.  In 
Roe  V,  Insurance  Co.,  149  Pa.  94,  it  is  ruled  that  the  in- 
surance company,  by  denying  its  entire  liability,  relieved 
the  assured  from  giving  such  formal  notice  as  would 
otherwise  have  been  required  under  the  terms  of  the  policy. 
In  other  words,  the  notice  given  by  the  company  relieved 
the  assured  from  the  performing  the  duty  required  by  his  con- 
tract of  insurance,  upon  the  ground  that  the  "law  does  not 
require  vain  things."  See  also  the  case  of  Consolidated  Mfg. 
Co.  V.  West  Chester  Fire  Ins.  Co.,  13  Pa.  C.  C.  R.  321.  The 
case  of  Ramsay  v.  Hersker,  153  Pa.  480,  does  not  govern  the 
question  presented  in  this  case.  We  think  the  plain  provis- 
ions of  the  contract  and  the  act  of  the  plaintiff  prevent  a  re- 
covery in  this  case. 

As  bearing  upon  this  case  we  refer  to  Streeper  v.  Williams, 
48  Pa.  450;  Mathews  v.  Sharp,  99  Pa.  560,  and  Kelso  v. 
Reid,  14s  Pa.  606.  The  conclusion  thus  arrived  at  disposes 
of  the  entire  case  and  requires  judgment  to  be  entered  for 
the  defendant  under  the  provisions  of  the  case-stated. 

Judgment  for  the  defendant. 

From  M.  M.  Burke,  Esq.,  Shenandoah,  Pa. 
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Commonwealth  v.  Miller. 

Tax  collector — Settlement — Act  of  June  25^  188 s — Criminal  law. 

Whilst  the  Act  of  June  25,  1885,  requires  the  election  of  a  person  to  be 
styled  "tax  collector"  of  each  borough  or  township,  and  whilst  but  one 
affidavit  of  office  and  one  bond  are  required  as  security  for  the  faithful 
collection  of  county,  township  and  local  taxes,  the  amount  of  such  col- 
lections, so  far  as  the  townships  or  boroughs  are  concerned,  must  be 
settled  by  the  township  or  borough  authorities,  and  the  county  and  state 
tax  must  be  settled  for  with  the  county  commissioners. 

An  indictment  against  a  tax  collector  elected  under  the  Act  of  June  25, 
1885,  cannot  be  sustained,  where  there  is  joined  in  one  count  a  charge 
of  embezzlement  of  the  funds  of  the  state,  county  and  school  board.  Such 
an  indictment  is  void  for  duplicity. 

Motion  to  quash  indictment.  Q.  S.  Berks  Co.  June  T., 
1897,  No.  182. 

//.  0.  Schroder,  for  motion. 

A.  B.  /?jV^er,  district  attorney,  contra. 

Ermentrout,  p.  J.,  Oct.  18,  1897. — Whilst  the  Act  of 
June  25,  1885,  requires  the  election  of  a  person  to  be  styled 
"tax  collector"  of  each  borough  or  township,  and  whilst  but 
one  affidavit  of  office  and  one  bond  are  required  as  security 
for  the  faithful  collection  of  county,  township  and  local  taxes, 
the  amount  of  such  collections,  so  far  as  the  townships  or 
boroughs  are  concerned,  must  be  settled  by  the  township  or 
borough  authorities,  and  the  county  and  state  tax  must  be 
settled  for  with  the  county  commissioners  as  heretofore. 

The  bill  of  indictment  does  not  set  forth  from  whom  the 
defendant  is  alleged  to  have  embezzled  moneys  or  to  whom 
the  money  alleged  to  have  been  embezzled  belongs,  but  in 
one  county,  in  general  words,  alleges  the  embezzlement  of 
$1,600.  The  bill  further  sets  forth  that  he  was  charged  with 
the  collection,  safe  keeping  and  transfer  of  the  state,  county 
and  school  taxes  of  said  township  to  the  amount  of  $1,600. 
There  is  no  pointed  allegation  in  the  bill  that  he  actually  col- 
lected the  money.  This  is  left  to  inference.  Be  that  as  it 
may,  if  he  is  alleged  to  have  embezzled  state  funds,  that 
should  be  alleged  in  one  count;  if  county  funds,  in  another;  if 
school  funds,  in  another  count. 

The  bill  of  indictment  is  open  to  the  charge  of  duplicity 
in  joining  in  one  count  different  grounds  of  action  and  sev- 
eral distinct  offenses.  Whilst  it  is  true  that  where  several 
articles  of  property  are  stolen  at  the  same  time,  the  transac- 
tion being  the  same,  the  whole,  although  they  belong  to 
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diflferent  owners,  may  be  embraced  in  one  count  of  the  in- 
dictment and  the  taking  thereof  charged  as  one  offense,  it 
can  easily  be  inferred  that  the  present  case  is  not  of  that  char- 
acter, for  the  embezzlement  of  taxes  belonging  to  three  dif- 
ferent municipal  corporations  could  not  well  have  been  one 
and  the  same  transaction:  Kilrow  v.  Com.,  89  Pa.  480;  Ful- 
mer  v.  Com.,  97  Pa.  503.  Rule  to  quash  made  absolute. 
From  Robert  P.  Shick,  Esq.,  Reading,  Pa. 


Parry's  Eatate. 


Decedents'  estates — Trusts — Letter  of  credit — Construction  and 
effect  of^-Gifts — Articles  of  ''personal  use!' 

A  joint  letter  of  credit  in  favor  of  a  husband  and  wife,  procured  by 
funds  of  the  husband,  does  not  operate  as  a  gift  of  the  entire  fund  or  the 
entire  unused  balance  thereof  to  the  wife  in  case  of  the  death  of  the  hus- 
band. She  is  only  entitled  to  so  much  thereof  as  she  may  apply  to  the 
expenses  and  incidents  of  travel  in  completing  the  trip  for  which  the  letter 
of  credit  was  intended  to  provide. 

Penrose,  J.,  dissents. 

A  bequest  of  all  of  testator's  "clothing,  household  and  kitchen  furni- 
ture, linen,  china,  plate,  plated  ware,  jewelry,  pictures,  engravings,  books, 
bric-a-brac,  and  articles  of  personal  use  and  ornament"  does  not  include 
a  steam  yacht. 

Exceptions  to  adjudication.  O.  C.  Philadelphia  Co.  April 
T.,  1897,  No.  121. 

/?.  Loper  Baird  and  Chas.  A.  Chase,  for  exceptions. 
Geo.  S.  Graham,  contra. 

Ashman,  J.,  Nov.  13,  1897. — ^The  decedent  purchased  with 
his  own  funds  two  letters  of  credit,  aggregating  $20,000,  the 
operative  words  of  which  were:  **We  hereby  authorize  the 
bearers,  W.  A.  Parry  and  Minnie  H.  Parry  (his  wife),  to 
value  at  sight  upon  credit  Lyonnaise,  London,  to  an  amount 
not  exceeding  £2,000,  or,  at  their  option,  upon  credit  Lyon- 
naise, Paris,  to  the  extent  of  50,000  francs.''  On  a  trip  to  the 
east  with  his  wife,  he  fell  ill  and  died  in  India.  At  the  time 
of  his  death  the  sum  of  $12,825.34  remained  unexpended, 
and  that  sum  was  afterwards  drawn  upon  the  letters  and 
claimed  by  his  widow  as  her  own  property.  It  was  not  al- 
leged that  any  part  of  this  sum  was  used  in  expenses  of  travel. 
Such  an  inference,  indeed,  is  negatived  by  the  fact  that 
$3*716.76  were  allowed  to  the  accountants  for  moneys  spent 
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by  the  widow  in  bringing  home  the  body  of  the  decedent. 
The  auditing  judge  decreed  that  the  sum  of  $12,825.34  be- 
longed to  the  estate. 

One  purpose  of  the  issue  of  the  letters  in  the  joint  names 
of  the  husband  and  wife  was  to  meet  just  such  an  emergency 
as  actually  happened.  If  the  letters  had  been  in  the  name 
of  the  husband  alone,  the  widow  might  have  found  herself 
at  his  death  penniless  and  a  stranger  among  foreigners.  The 
papers  as  written,  however,  conferred  upon  her  at  his  death 
precisely  the  same  rights  which  before  were  vested  jointly  in 
herself  and  her  husband.  There  is  no  doubt  of  her  authority 
to  expend  the  entire  balance  if,  by  reason  of  accident  beyond 
her  control,  her  journey  homewards  had  been  so  protracted 
that  its  cost  would  have  absorbed  the  remaining  credit.  The 
purpose  of  the  testator  must,  of  course,  be  gathered  from  the 
instrument  by  which  he  sought  its  accomplishment,  and  the 
character  arid  limitations  of  the  instrument  are  what  mer- 
cantile usage  and  judicial  decisions  have  affixed  to  it.  A  let- 
ter of  credit  has  been  defined  to  be  a  letter  from  a  banker  or 
merchant  in  one  place  to  a  person  in  another,  requiring  him, 
if  the  bearer  shall  have  occasion  to  buy  merchandise  or  shall 
want  money  to  a  particular  or  to  an  indefinite  amount,  either 
to  procure  the  same  or  to  pass  his  bill  for  it,  the  writer  of  the 
letter  engaging  to  repay  him:  3  Chitty  Com.  I^w,  336.  Its 
principal  object  is  to  enable  a  traveler  to  supply  himself 
with  funds  frequently  and  at  various  points,  and  thus  to  pre- 
vent the  necessity  of  carrying  with  him  large  sums  of  money: 
2  Pars,  on  N.  &  B.  109;  and  it  differs,  among  other  details, 
from  a  bill  of  exchange,  in  not  being  payable  absolutely,  but 
only  in  the  event  that  the  bearer  shall  use  it,  a  matter  which 
is  at  his  option:  Daniel  on  Neg.  Inst.,  Section  1794.  The 
letters  of  credit  under  consideration  were  made  to  expire 
Dec.  31,  1896.  Within  this  limit  as  to  time,  and  within  the 
limits  of  the  legal  definition  which  has  been  quoted,  these  in- 
stniments  operated  as  an  assignment  by  the  testator  to  him- 
self and  his  wife  of  the  sums  which  appeared  upon  the  face 
of  the  letters,  whereby  the  payees  were  possessed  by  entire- 
ties, with  the  right  of  survivorship  in  the  whole.  If  the  testa- 
tor had  opened  an  account  in  his  ledger  of  moneys  deposited 
in  the  joint  names  of  himself  and  his  wife,  with  the  right  to  each 
to  appropriate  thereout  to  his  or  her  use  at  discretion  until  the 
fund  should  be  exhausted,  no  doubt  could  arise  as  to  the 
title  of  the  survivor.    Subject  to  the  qualification  we  have 
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suggested,  this  is  exactly  the  disposition  he  directed  of  the 
money  he  had  invested  in  the  letters  of  credit.  The  material 
point,  however,  remains  to  be  added,  that  the  appropriation 
of  money  was  for  a  specific  purpose.  If  that  purpose  had 
failed,  so  that  the  voyage  had  not  been  undertaken  at  all, 
the  fund  represented  by  the  letters  would  have  remained  the 
property  of  the  testator.  The  appropriation  was  in  the  na- 
ture of  a  trust,  and  the  money  appropriated  was  set  apart  for 
the  uses  of  the  trust.  To  complete  the  analogy  of  the  book 
entry,  we  must  suppose  that  the  testator  directed  on  his 
books  that  the  moneys  deposited  for  the  use  of  himself  and 
his  wife  were  to  be  applied  to  the  expenses  of  the  journey. 
In  that  case  the  right  of  either  party  to  draw  upon  the  fund 
for  anything  outside  of  what,  under  a  liberal  interpretation,  - 
might  be  brought  within  the  list  of  such  expenses,  might  be 
doubted.  This  qualification  is  so  material  that  w^e  think  it 
controls  the  question.  On  their  face,  the  bills  of  credit 
showed  that  they  were  intended  to  be  used  abroad  and  not  in 
this  country,  and  were  to  expire  within  a  short  period;  and 
the  attendant  proofs  of  the  circumstances  under  which  they 
were  issued  showed  that  they  were  intended  to  be  limited  to 
the  exigencies  of  a  single  journey.  When  that  trip  was  com- 
pleted, the  function  of  the  letters  was  at  an  end,  and  whatever 
balance  of  the  fund  remained  lapsed  into  its  original  owner- 
ship. The  only  escape  from  this  conclusion  is  through  the 
theory  of  an  out-and-out  gift  by  the  testator  to  his  wife.  To 
accept  this  theory,  we  must  disregard  the  single  object  of 
the  credit  and  the  restrictions  as  to  the  time  and  as  to  place 
of  payment,  all  of  which  stamped  the  letters  as  temporary  in 
character.  We  must  also  disregard  the  cases  which  hold  that 
whatever  may  be  the  form  of  the  transaction  in  an  alleged 
gift  by  a  husband  to  his  wife,  an  intent  to  transfer  the  abso- 
lute ownership  must  be  shown.  In  McDermott's  Ap.,  io6 
Pa.  358,  the  husband  and  wife  were  in  business  together.  The 
husband  kept  a  bank  account  in  his  own  name  of  moneys  be- 
longing to  himself,  and  another  called  "business  account," 
and  the  wife  had  a  bank  deposit  in  her  individual  name,  which 
comprised  the  profits  of  the  business.  It  was  held  that  the 
moneys  so  deposited  belonged  to  the  husband.  In  Bank  v. 
Wrightson,  63  Md.  81,  S.  deposited  $1,000  in  a  bank,  and 
took  a  certificate  of  deposit,  payable  to  the  order  of  himself 
or  his  wife  on  return  of  the  certificate.  After  his  death  his 
wife  presented  the  certificate  and  was  paid  the  money.    The 
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court  held  that  no  gift  had  been  proved,  and  that  the  wife  had 

no  authority  to  draw  after  the  husband's  death.     We  think 

that  in  the  present  instance  the    moneys    retained    by  the 

widow  are  assets  of  the  decedent's  estate,  and  that  they  must 

be  taken  to  have  been  received  as  in  part  payment  of  her 

legacy.    Judge  Penrose  does  not  concur  in  this  view  of  the 

case,  but  as  the  argument  on  the  exceptions  was  heard  by 

two  judges  only,  the  exception  falls  by  reason  of  a  divided 

court. 

The  testator  supplemented  a  legacy  of  $20,000  to  his  wife 
with  a  further  gift  of  all  his  **clothing,  household  and  kitchen 
furniture,  linen,  china,  plate,  plated  ware,  jewelry,  pictures, 
engravings,  books,  bric-a-brac  and  articles  of  personal  use 
and  ornament."  Under  this  clause  the  auditing  judge 
awarded  to  the  widow  a  steam  yacht  which  was  owned  by  the 
testator  at  the  time  of  his  death,  and  this  ruling  remains  to 
be  considered.  The  class  described  as  "articles  of  personal 
use  and  ornament'*  may  embrace  a  larger  or  smaller  number 
of  particulars,  as  it  is  either  contrasted  or  associated  with 
other  articles  which  are  specifically  enumerated  by  the  tes- 
tator. It  cannot  escape  notice  that  every  group  of  chattels 
described  in  this  gift  comprises  things  which  properly  be- 
longed to  the  testator's  dwelling-house,  and  that  many,  if 
not  all  of  them,  formed  part  of  his  domestic  equipment,  and 
might  accurately  be  said  to  be  for  his  personal  use.  Yet  he 
might  have  stored  in  his  house  other  chattels  which  are  not 
embraced  in  the  catalogue  he  attempted  to  compile,  and 
which  were  also  undoubtedly  for  his  personal  use;  he  might 
have  owned  a  telescope  or  a  turning  lathe,  a  printing  press 
or  an  electrical  apparatus.  These,  in  a  certain  sense,  would 
be  ejusdem  generis  with  those  which  he  had  already  partic- 
ularly set  out.  But  he  might  also  have  owned  and  used  other 
articles  of  property  which  could  hardly  have  been  in  his  mind 
when  he  made  this  bequest  to  his  wife.  He  might  have  pos- 
sessed, for  instance,  a  haystack;  and  in  Cole  v.  Fitzgerald,  i 
Sim.  &  Stuart,  189,  a  haystack  was  held  to  pass  under  a  gift 
of  household  furniture  and  household  eflfects  in  a  dwelling- 
house  and  premises,  if  it  was  actually  for  use  and  not  for  sale. 
But  such  an  item  of  property  could  not  have  been  intended 
by  this  testator,  because  every  species  of  chattel  named  in 
his  gift  were  either  eflfects  which  were  peculiar  to  his  house- 
hold or  more  or  less  nearly  associated  with  his  person,  and 
the  general  gift  of  articles  of  personal  use  and  ornament 


Digitized  by  VjOOQ IC 


188  ^PENNSYLVANIA  [Vol. 

[Parry's  Estate.] 

which  followed  simply  supplied  any  possible  omission  of 
items  of  that  character.  The  yacht,  we  think,  did  not  belong 
to  the  category.  The  exceptions  on  this  point  are  sustained 
and  the  remaining  exceptions  dismissed. 

Hanna,  P.  J.,  and  Ferguson,  J.,  did  not  sit  at  the  argu- 
ment. 

From  Charles  H.  Bannard,  Esq. 


Bnshley's  Estate. 


Decedents^  estates —  Widow's  exemption — Appratsment — Acts  of 
April  p,  iS^g,  and  April  <?,  /<?5p. 

The  persons  who  appraise  the  personal  estate  of  a  decendent  are  the 
only  ones  who  can  be  appointed  to  appraise  the  widow's  exemption,  and 
when  so  appointed  they  must  be  specially  sworn  in  that  capacity. 

Under  the  Act  of  April  9,  1849,  the  appraisers  of  real  estate  set  aside  for 
a  widow  under  her  right  of  exemption,  must  certify  in  writing  that  the 
division  returned  can  be  made  without  injury  to  or  spoiling  the  whole 
property. 

Exceptions  to  widow's  appraisement.  O.  C.  Jeflferson  Co. 
Sept.  T.,  1897,  No.  31. 

S,  A.  Craig,  for  exceptants;  A.  C.  White,  contra. 

Reed,  P.  J.,  Oct.  25,  1897. — In  disposing  of  the  excep- 
tions filed  to  the  appraisement  made  and  returned  in  this 
case,  we  will  only  consider  those  which  attack  the  proceed- 
ings on  the  ground  of  regularity.  It  appears  that  the  widow 
elected  to  retain  real  estate  to  the  value  of  $300,  and  in  com- 
pliance with  a  demand  upon  the  administrator  to  have  the 
same  appraised  and  set  apart  to  her,  he  appointed  appraisers, 
other  than  those  who  appraised  the  personal  estate  of  the 
decedent,  who  have  returned  that  they  appraised  and  set 
apart  to  the  widow  for  the  use  of  herself  and  family  53  i-io 
acres,  valued  at  $300,  out  of  a  single  messuage  or  tract  of 
land  containing  sixty  acres.  The  third,  fifth  and  seventh 
exceptions  charge  irregularity  in  the  appointment  of  the  ap- 
praisers, in  their  failure  to  report  a  full  discharge  of  the  du- 
ties imposed  on  them  by  law,  and  in  the  form  of  oath  admin- 
istered to  them. 

I.  The  widow  may  retain,  under  the  Act  of  April  14,  1851, 
either  real  or  personal  property  to  the  value  of  $300,  and  it 
is  made  the  duty  of  the  executor  or  administrator  to  have 
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the  same  appraised  in  the  manner  provided  in  the  Act  passed 
April  9,  1849,  entitled  "An  Act  to  exempt  property  to  the 
value  of  three  hundred  dollars  from  levy  and  sale  on  execu- 
tion and  distress  for  rent."  This  reference  to  the  Act  of 
April  9,  1849,  requires  an  examination  of  that  statute  to  as- 
certain how  the  property  is  to  be  appraised  and  set  apart. 
By  the  Act  of  April  8,  1859,  however,  the  mode  of  appraise- 
ment prescribed  in  the  Act  of  April  9,  1849,  ^^s  so  far 
changed  as  to  require  it  to  be  made  by  **the  appraisers  of  the 
other  personal  estate  of  the  decedent."  It  is  the  duty  of  the 
administrator  to  select  the  appraisers,  but,  in  the  absence 
of  some  commanding  necessity,  he  is  confined  in  his  selec- 
tion to  the  persons  making  the  general  appraisement.  We 
are  not  called  upon  to  vindicate  the  wisdom  of  the  legislature 
in  so  declaring,  but  we  think  it  is  manifest.  In  the  case  at 
bar,  the  administrator  disregarded  this  plain  mandate  of  the 
statute,  and  for  this  reason  alone  the  appraisement  should  be 
set  aside. 

2.  The  mode  of  procedure,  where  the  real  estate  elected 
to  be  retained  consists  of  a  single  messuage  or  tenement  of 
greater  value  than  $300,  is  plainly  pointed  out  In  the  3d 
section  of  the  Act  of  April  9,  1849.  It  must  appear  affirma- 
tively, and  be  so  certified  in  writing  to  the  court,  that,  in  the 
opinion  of  the  appraisers,  the  division  returned  can  be  made 
without  injury  to  or  spoiling  the  whole.  This  is  not  a  mat- 
ter of  form  but  of  substance,  and  the  failure  of  the  appraisers 
t(i  observe  tliis  statutory  requirement  is  fatal  to  the  report. 

3.  The  appraisers,  in  making  the  general  appraisement,  are 
required  to  be  sworn  or  affirmed  "well  and  truly,  and  with- 
out prejudice  or  partiality,  to  value  and  appraise  said  goods, 
chattels  and  credits,  and  in  all  respects  to  perform  their  duty 
as  appraisers,  to  the  best  of  their  skill  and  judgment:"  Act 
March  15,  1832,  P.  L.  135.  The  duty  of  making  the  widow's 
appraisement  being  imposed  on  these  same  appraisers,  by  the 
Act  of  April  8,  1859,  P.  L.  425,  it  might  be  argued  with 
some  plausibility  that  they  are  required  to  take  the  same 
oath.  It  is  conceded  that  where  a  statute  prescribes  the  form 
of  oath  to  be  taken,  in  a  judicial  proceeding,  a  substantial 
departure  from  it  will  be  fatal  to  the  proceeding.  But  there 
is  no  form  of  oath  prescribed  in  the  Acts  of  April  14,  185 1, 
April  8,  1859,  and  April  9,  1849,  relating  to  the  appraisement 
of  the  widow's  exemption,  and  it  does  not  follow  because 
the  appraisers  are  to  be  the  same  persons  as  those  who  make 
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the  general  appraisement,  that  they  must  take  the  same  oath. 
The  Act  of  April  8,  1859,  only  changed  the  number  of  the 
appraisers,  and  designated  who  they  should  be.  The  manner 
of  qualifying  and  making  the  appraisement  must  still  conform 
to  the  Act  of  April  9,  1849.  The  only  requirements  con- 
tained in  this  last  mentioned  Act  arc  that  they  shall  be  dis- 
interested and  competent  persons,  who  shall  be  sworn  or 
affirmed  to  appraise  the  property  elected  to  be  retained.  The 
appraisers  in  this  case  were  sworn  to  well  and  truly  appraise 
and  set  apart  the  real  estate  elected  to  be  retained  by  the 
widow,  etc.  This  seems  to  fulfill  the  demand  of  the  statute 
in  this  respect,  and  must  be  held  to  be  sufficient. 

The  third  and  fifth  exceptions  are  sustained  and  the  ap- 
praisement set  aside. 

From  Ben.  M.  Clark,  Esq.,  Brookville,  Pa. 


Sohuok  V.  Beading  City. 

MunicipalitUs —  Contract — Injunction — Asphalt  paving, 

A  court  of  equity  will  not  grant  a  preliminary  injunction  to  restrain  the 
carrying  out  of  a  municipal  contract  to  pave  a  street  with  asphalt,  because 
only  one  kind  of  asphalt  was  called  for  in  the  proposals,  where  there  is 
nothing  in  support  of  the  motion  but  an  affidavit  by  a  person  who  does 
not  state  his  means  of  knowledge,  and  the  defendant  denies  under  oath 
that  there  was  any  fraud  or  collusion  between  himself  and  the  municipal 
officers. 

Motion  for  preliminary  injunction.  C.  P.  Berks  Co.  No. 
690,  Equity  docket,  1897. 

C.  G.  Derr,  for  plaintiflf. 

Wm.  J.  Rourke,  city  solicitor,  and  Boer  &  Snyder,  for  de- 
fendants. 

Ermentrout,  p.  J.,  Oct.  20,  1897. — By  unanimous  ac- 
tion of  the  city  councils  and  the  city  authorities,  certain  por- 
tions of  Perkiomen  avenue  and  Fifth  street  are  to  be  paved 
with  asphalt.  The  municipal  ordinance  of  August  16,  1897, 
prescribed  a  ''so-called  Trinidad  pitch  lake  asphalt,  or  Ber- 
mudez  asphalt"  as  the  material.  The  ordinance  having  pre- 
scribed the  kind  of  asphalt  desired,  the  board  of  public  works 
advertised  for  this  only,  obtained  bids,  and  the  contracts  for 
the  work  have  now  been  entered  into. 

The  object  of  the  law  and  the  ordinance  passed  in  pursu- 
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ance  thereof,  regulating  the  awarding  of  public  contracts,  is  to 
secure  to  the  city  the  benefit  and  advantage  of  fair  and  just 
competition  between  the  bidders,  and  at  the  same  time  close 
every  avenue  to  favoritism  and  fraud  in  its  varied  forms:  Ma- 
zet  V.  Pittsburg,  37  Pa.  548. 

I  am  asked  to  restrain  the  carrying  out  of  the  contract  on 
the  ground  of  illegality,  fraud  and  collusion  between  the  bid- 
ders and  the  city,  whereby  fair  and  just  competition  was  pre- 
vented and  destroyed.  The  bill  is  filed  by  a  taxpayer  and  the 
affidavit  of  one  Jasper  Jackson  is  submitted  as  the  injunc- 
tion affidavit  required  by  law.  The  object  of  such  affidavit 
is  the  support  of  the  plaintiflf's  allegations,  under  oath,  by 
one  who  has  some  knowledge  of  the  facts  alleged.  The  affi- 
davit filed  does  not  allege  the  affiant's  means  of  knowledge 
of  the  facts  to  which  he  swears,  and  there  is  nothing  in  its 
terms  to  indicate,  either  by  his  official  character  or  the  na- 
ture of  his  employment,  that  he  has  any  special  information 
upon  the  subject.  The  affidavit  of  Mr.  J.  H.  Mack,  filed  on 
behalf  of  the  defendant,  denies  collusion  whatever,  negatives 
any  alleged  fraud  or  collusion  on  the  part  of  the  defendant 
with  any  one,  and  is  a  specific  denial  of  the  facts  set  forth  in 
the  affidavit  of  Mr.  Jackson  as  well  as  those  in  the  bill.  Mr. 
Mack  is  president  of  the  company,  and,  therefore,  appears  as 
one  who  must  necessarily  be  cognizant  of  the  facts  to  which 
he  swears. 

I  do  not  propose  at  this  time  to  discuss  the  legal  questions 
raised.  Primarily,  the  authority  g^ven  councils  to  pave  our 
streets,  gives  them  full  discretion,  save  as  curtailed  or  con- 
trolled by  law,  to  select  the  kind  of  material  they  may  think 
proper  and  advantageous.  Their  powers  to  do  so  ought  not 
to  be  controlled  or  affected  by  implication  or  doubtful  infer- 
ence, or  strained  construction  of  Acts  of  Assembly:  In  re 
Dugro,  50  N.  Y.  513. 

To  enjoin  the  action  taken  will  be  to  delay  the  contem- 
plated improvements  at  least  until  the  coming  spring.  In 
view  of  the  unanimity  of  action  on  the  part  of  the  city  au- 
thorities, we  should  not  be  asked  to  enjoin  without  the  clear- 
est kind  of  a  case  of  illegality  warranting  and  compelling  in- 
terference. Otherwise,  to  regulate,  hinder,  delay  or  control 
their  legislative  action  would  be  an  unbecoming  species  of 
government  by  injunction.  Were  the  contract  clearly  shown 
to  he  the  ofTspring  of  fraud,  illegality  or  fraudulent  collusion, 
it  would  be  our  duty,  in  the  interest  of  the  taxpayers,  to  in- 
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terfere  with  all  the  power  the  law  affords.  So  far  as  the  city 
authorities  are  concerned,  the  affidavit  filed  by  the  plaintiff 
does  not  charge  them  with  fraud  or  collusion,  and  in  this 
respect  fails  to  support  the  plaintiff's  bill.  So  far  as  the 
Pennsylvania  Asphalt  Company  is  concerned,  its  president, 
by  affidavit,  denies  every  allegation  that  the  bill  contains  in 
any  way  of  a  serious  or  compromising  character. 

The  only  Pennsylvania  case  alleged  to  bear  specifically 
vpon  the  case  is  that  of  Carroll  v.  The  City  of  Philadelphia, 
recently  decided  by  the  Supreme  Court.  It  was  expected 
that,  in  their  opinion,  they  would  throw  light  upon  the  ques- 
tions sought  to  be  raised  in  the  bill  by  plaintiff.  I  have  re- 
ceived a  copy  of  the  decision  but  find  it  is  simply  a  decree  of 
reversal  of  the  court  below  for  granting  the  injunction  against 
the  city.  No  reason  is  assigned  for  its  action.  The  facts  of 
that  case  were,  inter  alia,  that  by  ordinance  the  paving  ma- 
terial prescribed  to  be  used  was  sheet  lake  asphalt.  The  di- 
rector of  public  safety,  in  advertising  for  proposals,  went  be- 
yond the  ordinance,  and  in  the  specifications  required  that 
***th^  lake  asphalt  should  be  composed  of  refined  Trinidad  or 
Bermudez  lake  asphalt,  obtained  from  the  so-called  pitch 
lake  or  asphalt  lake  in  the  island  of  Trinidad,  or  from  Bermu- 
dez, South  America;  or  from  lake  asphalt,  which  in  quality 
and  durability  would  be  equal  to  the  standard  of  the  lake 
Trinidad  or  Bermudez."  The  court  below  held  that  neither 
the  standard  of  Trinidad  or  Bermudez  was  fixed;  that  the 
director  had  no  right  in  the  proposals  "to  impose  limitations 
in  the  specifications  by  setting  up  a  standard  with  a  double 
head  in  that  he  limits  the  standard  to  the  two  grades  of  Trini- 
dad and  Bermudez,  which  invokes  a  standard  which  is  quite 
variable  and  in  result  limits  the  bid  of  parties  who  control 
those  two  classes  of  asphalt."  The  court  below  granted  the 
injunction  asked  for.  The  Supreme  Court  reversed  their 
action,  thereby  establishing  that  the  injunction,  under  the 
circumstances,  was  improperly  issued. 

The  Philadelphia  case,  if  anything,  presents  stronger  feat- 
ures than  the  present.  Fraud  and  collusion  being  positively 
denied,  I  deem  it  unnecessary,  under  existing  conditions,  to 
warrant  the  injunction  prayed  for. 

And  now,  to  wit,  Oct.  20,  1897,  this  cause  came  on  fur- 
ther to  be  heard,  whereupon  it  is  ordered,  adjudged  and  de- 
creed that  the  preliminary  injunction  be  denied. 

From  Robert  P.  Shick,  Esq.,  Reading,  Pa, 
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Decedents^  estates — Tnist  relation — Agency — Construction  of 
agreement  or  order  for  support. 

Where  a  son  purchases  the  interest  of  his  father  in  his  mother's  estate, 
and  places  the  purchase  price  in  trust  for  the  benefit  of  his  father,  and 
subsequently  purchases  an  outstanding  judgment  existing  against  the 
father  at  a  discount,  and  attaches  the  fund  in  the  hands  of  the  trustee,  at 
the  same  time  stating  that  the  whole  transaction  under  the  judgment  was 
done  for  the  benefit  of  the  father,  though  in  the  name  of  the  son ;  upon  the 
death  of  the  son  his  estate  will  be  liable  for  the  amount  procured  from  the 
trustee  under  the  attachment  less  the  sum  paid  by  the  son  for  the  judg- 
ment 

Where  upon  proceedings  in  quarter  sessions  instituted  by  a  father 
against  a  son  for  support,  the  parties  reach  an  agreement,  and  the  court 
enters  the  following  order,  viz. :  "The  defendant  agrees  to  pay  the  sum  of 
?5  per  week  for  the  support  of  his  father,  Michael  Filon,*'  the  estate  of 
the  son  is  not  liable  for  weekly  payments  after  his  death. 

Exceptions  to  adjudication.  O.  C.  Philadelphia  Co.  April 
T.,  1897,  No.  345. 

At  the  adjudication  the  following  facts  appeared:  The  de- 
cedent bought  his  father's  interest  in  his  mother's  estate  for 
$1,500,  which  he  placed  in  the  hands  of  a  trustee  for  the 
benefit  of  his  father,  who  was  of  advanced  age.  The  dece- 
dent subsequently  bought  in  his  own  name  an  outstanding 
judgment  against  his  father,  amounting  to  $1,466.81,  for 
$200.  Upon  this  judgment  he  issued  execution  and  attached 
the  fund  in  the  hands  of  the  trustee,  and  realized  $1,053.63 
from  the  attachment.  At  and  before  the  time  he  purchased 
the  judgment  and  issued  the  attachment  he  stated  that  he 
was  doing  so  for  the  benefit  and  in  behalf  of  his  father. 

At  the  death  of  the  son,  upon  a  claim  being  presented  by 
the  father,  the  court  awarded  the  father  out  of  the  son's  es- 
tate the  difference  between  the  amount  collected  by  the  sou 
on  the  attachment  and  the  amount  which  he  had  paid  for 
the  judgment,  on  the  ground  that  the  son  acted  as  trustee 
or  agent  for  the  father. 

At  the  audit  of  the  account  of  the  son's  executor,  a  claim 
was  presented  on  behalf  of  the  father  for  $5  a  week  for  sup- 
port since  the  son's  death,  and  a  demand  was  made  that  a 
sufficient  amount  of  the  son's  estate  be  impounded  to  pro- 
vide a  weekly  payment  of  $5  to  the  father  for  the  balance  of 
his  life. 

This  claim  and  demand  were  based  upon  the  following 
facts,  viz.:  The  father  had  instituted  proceedings  against 
the  son  in  the  court  of  quarter  sessions  for  support,  in  the 
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course  of  which  the  parties  came  to  an  agreement,  and  the 
court  entered  the  following  order,  to  wit:  "April  19,  1895, 
the  defendant  agrees  to  pay  the  sum  of  $5  per  week  for  the 
support  of  his  father,  Michael  Filon." 

Counsel  testified  that  the  agreement  at  the  time  was  that 
the  son  should  pay  this  weekly  sum  to  the  father  during  the 
latter's  life,  no  one  at  the  time  contemplating  that  the  father 
would  outlive  the  son. 

The  auditing  judge  disallowed  the  claim,  holding  that  m- 
asmuch  as  the  court  of  quarter  sessions  had  no  jurisdiction 
to  make  an  order  on  the  son  which  would  extend  beyond  the 
period  of  his  death,  a  settlement  made  in  and  as  a  part  of 
the  legal  proceeding  could  not  have  a  greater  effect. 

Exceptions  were  filed  by  the  father. 

Charles  A,  Lagen  and  Trevor  T.  Matthews,  for  exceptions. 
Henry  Carver  and  Joseph  L.  Tull,  contra. 

Ashman,  J.,  Nov.  13,  1897. — The  declarations  of  the  dece- 
dent before  and  at  the   time   he    purchased    the   judgment 
against  his  father  were  explanatory  of  his  purpose  in  securing 
control  of  the  debt,  and  undoubtedly  bound  him.     He  had 
previously  bought  for  $1,500  the  interest  of  his  father  in 
Mary  A.  Filon's  estate,  and  with  the  father's  approval  had 
placed  the  money  in  the  custody  of  a  third  person  as  trus- 
tee.    Many  years  before  these   transactions,  the   father   had 
confessed  a  judgment  which  still  stood  unsatisfied  upon  the 
record,  and  he  was  now  advised  by  the  son  that  it  could  prob- 
ably be  settled  for  a  nominal  sum.    In  point  of  fact,  the  son 
procured  an  assignment  of  the  judgment  to  himself  for  $200. 
He  then  issued  an  attachment-execution  and  levied  upon  the 
funds  which  were  held  by  the  trustee,  and  recovered  from 
him  as  garnishee  $1,032.    He  seems  to  have  been  very  candid 
in  stating  to  several  witnesses  the  low  price  he  had  paid  for 
the  judgment  and  his  intention  to  use  the  proceeds  for  the 
comfortable  maintenance  of  his  father,  who  was  old  and  more 
or  less  mentally  enfeebled.     He  would,  of  course,  have  at- 
tained this  object  and  at  the  same  time  precluded  any  sus- 
picion of  treachery,  by  the  simpler  method  of  satisfying  the 
judgment.     He  may,  however,  have  concluded  that  by  get- 
ting the  money  into  his  own  possession,  he  would  avoid  the 
circuity  of  procuring  an  order  from  his  father  upon  the  trus- 
tee for  every  expenditure  in  his  behalf.     He  induced  the 
creditor  to  compromise  by  alleging  that  he  proposed  to  buy 
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the  judgment  in  order  to  protect  the  debtor,  and  he  ac- 
knowledged to  other  parties  the  father's  ownership  of  the  fund 
with  equal  explicitness.  To  stamp  these  admissions  as  false 
would  blot  his  memory,  and  place  him  in  the  ugly  attitude  of 
robbing  his  father  in  this  world  in  order  to  better  his  own 
chances  in  the  next  by  giving  more  largely  to  the  worthy 
charities  which  he  named  in  his  will.  The  exceptions  to  the 
ruling  upon  this  point  are  dismissed;  those  filed  on  behalf 
of  the  charities  were  withdrawn  at  the  argument. 

In  April,  1895,  the  father  commenced  proceedings  in  the 
quarter  sessions  against  the  decedent  for  support.  An  oral 
agreement  between  the  parties  was  then  had,  by  which  the 
decedent  engaged  to  pay  the  weekly  sum  of  $5  to  his  father 
during  the  life  of  the  latter,  and  to  defray  all  his  funeral  ex- 
penses. No  testimony  was  taken,  and  the  judge  signed  the 
following  order:  "The  defendant  agrees  to  pay  the  sum  of  $5 
a  week  for  the  support  of  his  father,  Michael  Filon."  It  was 
claimed  that  the  decedent's  estate  is  bound  to  continue  the 
payment.  So  far  as  relates  to  the  agreement,  the  general  rule 
to  be  applied  is,  that  unless  it  bears  special  tokens  to  the 
contrary,  a  contract  to  perform  an  act  dies  with  the  death  of 
the  contractor.  If  it  depends  upon  his  personal  ability,  it 
necessarily  so  ends.  The  promise  by  an  artist  to  decorate 
a  cathedral  could  not  well  be  fulfilled  by  his  administrator, 
whose  trade  might  be  that  of  a  blacksmith;  and  on  a  contract 
to  marry,  the  legal  representative  of  the  deceased  promissor 
would  not,  as  a  rule,  be  accepted  as  a  substitute.  Here  the 
promise  was  to  pay  money  during  the  life  of  another,  but  it 
was  not  inconsistent  with  an  intent  not  to  pay  beyond  the 
limits  of  the  promissor's  own  life.  There  was,  first,  the  cir- 
cumstance that  the  father  was  far  advanced  in  years,  and,  in 
the  natural  course  of  events,  would  not  outlive  the  son;  and 
second,  that  the  legal  obligation  to  support  the  father,  upon 
which  the  promise  was  founded,  died  with  the  son's  death. 
But  another  reason  exists,  drawn  from  the  argument  of  in- 
convenience, for  assuming  that  the  decedent  did  not  intend 
to  give  to  his  promise  a  post-mortem  operation,  and  that  is, 
the  delay  which  its  performance  would  impose  upon  the  set- 
tlement of  his  estate.  This  reason  was  relied  upon  in  Quain's 
Ap.,  22,  Pa.  510,  where  a  ground-rent  covenant,  binding  heirs 
as  well  as  executors  and  administrators,  was  held  not  to  sur- 
vive as  to  rents  which  accrued  after  the  death  of  the  cove- 
nantor so  as  to  bind  his  personal  estate;  and  the  reasoning 
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was  affirmed  in  Williams's  Ap.,  47  Pa.  283.  A  later  case, 
University's  Ap.,  97  Pa.  187,  is  more  decisive,  because  nearer 
the  present  in  its  facts.  The  promissor  agreed  to  pay  the  an- 
nual sum  of  $2,500  towards  the  support  of  a  faculty,  which 
was  to  be  organized  in  view  of  his  promise,  and  was  to  con- 
tinue apparently  as  long  as  the  college  of  which  the  faculty 
should  be  part.  It  was  held  that  the  promise  could  not  bind 
the  estate  of  the  promissor  beyond  the  date  of  his  death.  It 
is  true  that  in  the  present  instance  there  was,  in  addition  to 
the  promise,  an  order  of  court.  But  if  the  latter  is  to  be 
taken  as  expressing  the  final  agreement  of  the  parties,  in 
which  their  oral  contract  was  merged,  it  excludes  by  its  lan- 
guage the  suggestion  of  a  promise  which  could  bind  the  legal 
representatives  of  the  defendant;  and  if  it  is  to  be  regarded 
as  the  definitive  judgment  of  the  court,  it  is  equally  limited 
to  his  life. 

The  exceptions  on  this  point  are  also  dismissed,  and  the 
adjudication  is  confirmed. 

From  Charles  H.  Bannard,  Esq. 


Boas  et  al.  v.  Christ  et  aL 

Practice  {C.  P-) — Amendment  of  names  of  parties — Costs, 

Upon  proper  application  and  payment  of  costs  the  court  will  allow  the 
record  of  an  ejectment  suit  to  be  amended  so  as  to  show  that  the  plain- 
tiffs sued  not  as  individuals,  but  as  trustees  of  a  church. 

Rule  to  amend  names  of  plaintiffs  in  ejectment.  C.  P. 
Schuylkill  Co.    Nov.  T.,  1894,  No.  250. 

/.  0.  Ulrich  and  /.  W.  Ryon,  for  plaintiff. 
W,  K.  Woodbury,  for  defendant. 

Bechtel,  J.,  Oct.  25,  1897. — On  the  30th  of  September, 
1897,  the  plaintiffs  filed  an  affidavit  made  by  one  of  their 
number,  stating  that  the  suit  was  instituted  in  their  capacity 
as  trustees  of  Salem  Church,  of  Tamaqua,  but  by  inadvert- 
ence and  mistake  the  words  "as  trustees  of  the  Salem 
Church,  of  Tamaqua,''  were  omitted,  and  asking  permission 
to  amend.  This  the  defendants  object  to,  and  say  the  amend- 
ment is  not  allowable  and  the  affidavit  is  insufficient  and  claim 
costs  should  be  allowed  if  the  amendment  be  made.  We 
think  it  is  immaterial  who  makes  the  affidavit,  if  he  be  pos- 
sessed of  the  necessary  information  and  properly  states  it. 
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Why  should  counsel  make  the  affidavit  any  more  than  the 
plaintitf ,  if  both  be  equally  possessed  of  the  necessary  informa- 
tion? Should,  then,  the  amendment  be  allowed?  Every 
court  of  record  has  at  common  law  a  power  of  amendment, 
the  difference  between  which  and  that  which  depends  upon 
the  statutes  of  amendment  and  jeofails  is  that  it  is  a  matter 
within  the  legal  discretion  of  the  court,  while  the  latter  is  of 
right:  Railroad  Co.  v.  Bunnell,  8i  Pa.  414.  We  have  now 
numerous  Acts  of  Assembly  under  which  amendments  appear 
to  be  of  right  rather  than  discretion.  Is  the  amendment  ap- 
plied for  within  the  power  of  the  court?  In  Gallagher  v. 
Dean,  i  Leg.  Rec.  183,  the  suit  was  originally  in  the  names 
of  Thomas  Gallagher  and  Mary  Gallagher,  as  plaintiffs,  and 
while  it  was  pending  before  arbitrators  it  was  amended  by 
substituting  **Thomas  Gallagher,  administrator  of  Johanna 
Gallagher,  deceased,"  as  plaintiff.  While  the  time  of  allow- 
ing the  amendment,  to  wit:  while  the  case  was  really  in  an- 
other jurisdiction,  was  considered  irregular,  yet  the  amend- 
ment was  sustained,  the  court  dechning  to  strike  off,  although 
the  original  plaintiffs  never  had  a  good  cause  of  action.  Kay- 
lor  V.  Shaffner,  24  Pa.  489,  affords  a  more  pointed  declara- 
tion on  this  question:  "Where  the  plaintiff,  by  mistake  either 
of  law  or  fact,  brings  an  action  for  his  use  in  the  name  of 
one  who  has  no  title  to  support  it,  the  Act  of  1852  fairly  ap- 
plies to  the  case,  and  whenever  it  shall  appear  to  the  court  that 
such  mistake  has  actually  occurred  it  is  the  duty  of  the  court 
to  correct  it,  taking  care  that  a  cause  substantially  different 
be  not  introduced."  In  Seipel  v.  Extension  Co.,  129  Pa. 
425,  Adam  Seipel  instituted  proceedings  to  recover  damages 
for  injuring  land  in  constructing  a  railway  over  the  same. 
After  a  report  of  viewers,  an  appeal  therefrom  and  upon  trial 
in  court  it  was  discovered  that  the  land  was  the  property  of 
Barbara  Seipel,  and  her  name  was  put  upon  record  as  plain- 
tiff. The  original  plaintiff  had  no  cause  of  action,  had  not 
been  injured  and  the  amendment  was  objected  to;  it  was 
allowed  and  the  Supreme  Court  say:  "The  amendment  was 
properly  allowed.  It  was  authorized  by  the  Act  of  May  4, 
1852,  and  did  not  introduce  a  new  cause  of  action,  or  de- 
prive the  company  of  a  meritorious  defence  or  substantial 
right."  We  have  another  illustration  in  Jamieson  v.  Capron, 
95  Pa.  15,  of  an  amendment  such  as  that  proposed  here.  In 
that  case  suit  was  brought  by  plaintiffs  as  executors  of  an 
estate,  and,  being  in  replevin,  the  defendants  so  recited  in 
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their  bond.  The  record  was  subsequently  changed  from  "ex- 
ecutors" to  "heirs  at  law,"  and  others  were  added  as  heirs  at 
law  who  were  not  executors.  It  was  held  allowable  as  but 
changing  the  character  in  which  the  plaintiffs  sued  from  "ex- 
ecutors" to  "heirs  at  law,"  and  many  authorities  are  cited 
to  sustain  this  conclusion.  It  is  held  that  the  sureties  on  the 
replevin  bond  are  not  thereby  injured  or  affected.  There 
can  be  no  question  as  to  our  duty  in  this  case  under  these 
authorities  for  they  completely  cover  it.  The  proposed 
change  but  changes  the  character  in  which  the  plaintiffs  sue, 
from  individuals  to  trustees.  Nor  can  we  see  how  the  defend- 
ants can  be  injured  or  affected  thereby.  They  well  know 
what  property  is  in  controversy,  and  not  being  in  term  time, 
but  between  courts,  they  have  opportunity  to  make  any  new 
or  additional  preparation.  One  of  the  defendants  in  an  affi- 
davit says  the  plaintiffs  are  not  trustees  of  the  church; 
whether  they  are  or  not  cannot  be  determined  upon  this 
application.  If  they  are  they  are  entitled  to  have  the  amend- 
ment allowed;  if  they  are  not  it  will  appear  upon  trial  and 
probably  result  in  their  defeat.  To  deny  the  amendment  upon 
such  ground  would  be  to  deny  them  an  opportunity  of  prov- 
ing that  they  are.  We  are  of  the  impression,  after  careful 
consideration,  that  the  plaintiffs  should  pay  the  costs  of  the 
September  term  (1897),  and  we  therefore  so  order.  They 
were  then  not  prepared  for  trial,  although  they  required  the 
witnesses  to  appear  and  thus  created  costs  which  they  would 
have  been  called  upon  to  pay,  had  the  amendment  been  then 
applied  for  and  allowed.  The  reason  for  directing  them  to 
pay  such  costs  seems  equally  as  strong  now. 

The  amendment  prayed  for  is  allowed,  the  plaintiffs  to  pay 
the  costs  of  September  term,  1897. 

From  M.  M.  Burke,  Esq.,  Shenandoah.  Pa. 


Hieter  v.  Eaufinan. 

Practice  {C.  P.) — Trial — Personating  juror — New  trial. 

Where  one  of  a  panel  of  jurors  either  through  ignorance  or  willfulness 
answers  to  the  name  of  another  juror  somewhat  similar  to  his  own.  and 
signs  the  verdict  in  the  name  of  the  other  juror,  the  verdict  will  be  set 
aside. 

Rule  for  new  trial.    C  P.  Berks  Co.    Feb.  T.,  1897,  No.  61. 

H.  D.  and  H.  R.  Green,  for  plaintiff. 
/.  F.  Smith,  for  defendant. 
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Ermentrout,  p.  J.,  Oct.  i8,  1897. — The  fifth  exception 
must  be  sustained.  Elias  J.  E.  Hoch  was  sworn  as  a  juror 
in  the  trial  of  the  cause  without  any  knowledge  or  means  of 
knowledge  by  either  attorneys  or  parties  in  the  case  of  his 
identity.  No  such  name  appears  either  in  the  certified  list 
of  jurors  placed  in  the  wheel  for  1897  or  in  the  venire  or  re- 
turn of  jurors  summoned  by  the  sheriff  for  the  week  begin- 
ning April  12,  1897.  The  record  showed  the  name  of  the 
party  placed  in  the  wheel,  drawn  and  summoned,  was  Eli  J. 
Koch.  Either  through  ignorance  or  willfulness  he  answered 
to  this  name  and  signed  the  verdict  in  question  in  this  name. 
The  defendant's  case  was,  therefore,  not  tried  by  a  jury  reg- 
ularly summoned,  nor  has  the  illegality  been  waived  by  him. 
The  verdict  was,  therefore,  rendered  by  only  eleven  compe- 
tent legal  jurors  and  must  be  set  aside.  The  defendant  had  a 
right  to  assume  that  the  party  answering  to  the  name  of  the 
juror  on  the  proper  jury  list  placed  before  him  was  the  party 
regularly  summoned.  When  a  person  is  called  as  a  juror  whose 
name  is  not  in  the  venire,  and  a  party  suffers  him  to  remain 
on  the  jury  without  objections  and  takes  his  chance  of  a  ver- 
dict, it  is  a  waiver  of  the  objection:  Burton  v.  Ehrlich,  15  Pa. 
236.  But  where  one  of  the  panel  of  jurors  in  the  trial  of  a 
cause  is  personated  by  a  stranger,  the  matter  can  only  be 
remedied  on  a  motion  for  a  new  trial.  Each  party  has  a  right 
to  be  tried  by  twelve  jurors  regularly  summoned:  Hoar  v. 
Flegal,  I  Penny.  208;  Com.  v.  Spring,  5  Clark,  238.  Rule 
absolute. 

From  Robert  P.  Shick,  Esq.,  Reading,  Pa. 


Limerick  ft  Ck>lebrookdale  Turnpike  Company  v.  Berks  County. 
Change  of  venue — Turnpikes — Evidence, 

The  court  will  not  grant  the  application  of  a  turnpike  company  for  a 
change  of  venue  in  a  proceeding  to  free  a  turnpike,  where  it  is  merely 
alleged  that  a  large  number  of  the  taxpayers  of  the  county  have  an  inter- 
est in  the  question,  and  that  a  fair  trial  cannot  be  had  in  the  county,  but 
no  affidavit  is  presented  giving  reasons  for  the  assertion  of  the  petition, 
and  the  county  files  affidavits  denying  the  truth  of  the  assertion. 

Petition  for  change  of  venue.     C.  P.  Berks  Co.    Aueust 
T.,  1897,  No.  49. 

Ermentrout  &  Ruhl,  for  plaintiff. 

D.  B,  Mauger,  county  solicitor,  contra. 
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Ermentrout,  p.  J.,  Oct.  i8,  1897. — Plaintiff  presents  its 
petition  asking  a  change  of  venue,  alleging  **that  a  large 
number  of  the  inhabitants  of  the  county  of  Berks,  to  wit,  all 
the  taxpayers  therein,  have  an  interest  in  the  question  in- 
volved in  the  cause  adverse  to  the  plaintiff  petitioner,  so  that 
your  petitioner  believes  that  it  cannot  have  a  fair  and  impar- 
tial trial  of  its  cause  in  the  county  of  Berks." 

The  request  is  accompanied  by  the  affidavit  of  its  presi- 
dent and  two  stockholders  as  to  the  truth  of  the  petition, 
without  setting  forth  any  reason  for  the  assertion  the  petition 
contains.  The  county  of  Berks  denies  the  truth  of  the  peti- 
tion, and  avers  that  the  cause  can  be  tried  impartially  here, 
and  supports  its  answer  of  denial  by  the  affidavit  of  its  three 
commissioners. 

Section  2  of  the  Act  of  March  30,  1875,  provides  that  "the 
court  or  judge  being  satisfied  of  the  truth  of  the  facts  alleged, 
shall  award  a  change  of  venue  to  some  county  where  the 
cause  complained  of  does  not  exist." 

But  how  can  we  be  satisfied  of  the  truth  of  the  facts  alleged 
when  it  is  affirmed  on  one  side  and  denied  on  the  other,  and 
when  no  depositions  are  produced  to  show  any  reason  for  the 
opinion  expressed  by  the  petitioners? 

By  a  special  Act  of  Assembly  it  is  provided  that  no  person 
shall  be  excluded  from  being  a  juror  in  a  suit,  prosecution  or 
proceeding  in  which  any  county,  city,  etc.,  is  a  party,  simply 
because  he  may  be  one  of  the  taxpayers  therein  or  may  be  lia- 
l)le  to  assessment  or  payment  of  any  tax  therein.  Outside  of 
their  interest  as  taxpayers,  there  is  no  other  interest  alleged  in 
this  case. 

We  will  follow  the  precedent  established  when  a  similar 
application  was  made  in  the  case  of  the  Perkiomen  &  Read- 
ing Turnpike  Road  against  the  county  of  Berks,  No.  65,  Feb- 
ruary term,  1889,  and  refused. 

Rule  discharged  and  petition  refused. 

From  Robert  P.  Shick,  Esq.,  Reading,  Pa. 


Commonwealth  v.  Davidheiser. 

Criminal  law — Fornication  and  bastardy — Rape. 

Where  a  defendant  has  carnal  intercourse  with  a  girl  under  sixteen  years 
of  age  in  one  county,  and  the  girl  subsequently  moves  into  another,  where 
she  gives  birth  to  a  bastard  child,  the  defendant  may  be  convicted  of  for- 
nication and  bastardy  in  the  latter  county,  although  the  indictment  shows 
on  its  face  facts  increasing  the  crime  of  fornication  to  statutory  rape. 
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Rule  for  new  trial.  Q.  S.  Berks  Co.  March  T.,  1897, 
No.  44. 

A.  B.  Rieser,  district  attorney,  for  commonwealth. 
Israel  Becker,  for  defendant. 

Ermentrout,  p.  J.,  Sept.  2y,  1897. — ^The  verdict  was 
neither  against  the  law,  the  weight  of  the  evidence  nor  the 
charge  of  the  court.  The  fourth  and  fifth  exceptions  are 
not  sustained  by  any  depositions,  and  must,  therefore,  be 
dismissed. 

The  defendant  had  carnal  intercourse  with  the  prosecutrix 
whilst  she  was  living  in  Montgomery  county  and  under  the 
age  of  sixteen,  and  was,  therefore,  guilty  of  statutory  rape,  a 
felony.  For  this  offense  he  could  have  been  tried  and  con- 
victed in  Montgomery  county,  where  the  offense  took  place. 
The  prosecutrix  subsequently  moved  into  Berks  county, 
where,  as  a  result  of  this  carnal  intercourse,  she  gave  birth 
to  a  bastard  child. 

Under  the  Act  of  March  31,  i860,  there  could  be  no  prose- 
cution for  the  fornication  in  one  county  and  another  for  the 
bastardy  in  another  county.  The  latter  county  has  jurisdic- 
tion of  the  entire  offense.  The  prosecutrix  was  right,  there- 
fore, in  bringing  her  action  in  Berks  county  so  far  as  the 
bastardy  is  concerned,  and,  under  the  indictment,  the  jury 
could  have  returned  a  verdict  of  fornication  and  bastardy, 
notwithstanding  that  upon  its  face  it  contains  words  increas- 
ing the  crime  of  fornication  to  statutory  rape:  Dinkey  v. 
Com.,  17  Pa.  126;  Com.  v,  Lewis,  140  Pa.  561 ;  Com.  v.  Arner, 

149  Pa.  35- 

From  Robert  P.  Shick,  Esq.,  Reading,  Pa. 


McAllister  v.  Armstrong  County. 

Borouglis — Constable — Costs — Act  of  July  /^,  iSgj — Policeman 
— Constitutional  law — Emolument  of  office. 

The  Act  of  July  14,  1897,  P.  L.  266,  relating  to  remuneration  of  police- 
men and  con.stab1es  employed  as  policemen,  and  prohibiting  them  from 
charging  or  accepting  any  fee  or  other  compensation  in  addition  to  their 
salary,  docs  not  violate  Article  III,  Section  13,  of  the  Constitution,  re- 
lating to  the  emoluments  of  public  officers. 

Case-stated.    C.  P.  Armstrong  Co.    March  T.,  1898,  No.  8. 

Ross  Reynolds,  for  the  county  of  Armstrong. 
W.  D.  Patton,  for  E.  H.  McAllister. 
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Rayburn,  p.  J.,  Dec.  6,  1897. — E.  H.  McAllister,  the 
plaintiff  in  this  case,  was  the  duly  elected,  qualified  and  act- 
ing constable  of  the  First  ward  of  Kittanning  borough  in  said 
county,  as  well  as  the  policeman  employed  at  a  salary  by  the 
town  council  of  said  borough  on  the  14th  day  of  July,  1897, 
the  date  of  the  approval  of  the  Act  of  July  14,  1897,  P.  L. 
266,  providing  for  the  regulation  of  the  remuneration  of 
policemen  and  constables  employed  as  policemen,  and  pro- 
hibiting them  from  charging  or  accepting  any  fee  or  other 
compensation  in  addition  to  their  salary.  On  the  2d  day  of 
August,  1897,  while  said  plaintiff  was  still  acting  as  constable 
and  policeman  as  aforesaid,  a  warrant  was  placed  in  his  hands 
by  William  Brown,  an  acting  justice  of  the  peace,  charging 
George  Shultz,  the  defendant  named  therein,  with  assault 
and  battery;  he  was  arrested,  and  upon  hearing,  was  dis- 
charged for  want  of  sufficient  evidence.  For  executing  this 
warrant  the  plaintiff  has  charged  the  sum  of  $1,  and  mileage, 
10  cents.  The  bill  for  these  services  having  been  presented 
to  the  county  commissioners  of  Armstrong  county,  payment 
therefor  was  refused,  except  the  item  for  mileage.  The  com- 
missioners of  said  county  contend  that  the  plaintiff  is  not 
entitled  to  the  fee  of  $1  because  he  was  at  the  time  the  serv- 
ice was  rendered  an  acting  policeman  for  the  borough  of  Kit- 
tanning  under  a  salary,  and  that  by  virtue  of  the  Act  of  1897, 
above  cited,  he  could  not  receive  any  remuneration  other 
than  that  provided  by  the  Act.  The  plaintiff  through  his 
counsel  contends  that,  by  reason  of  his  being  a  regularly 
elected,  qualified  and  acting  constable  at  the  time  of  the  pas- 
sage of  the  Act  referred  to,  he  is  not  bound  thereby,  and  that 
it  would  be  in  violation  of  Article  III,  Section  13,  of  the  Con- 
stitution of  this  commonwealth  to  deprive  him  of  his  fees; 
or,  in  other  words,  that  said  Act  is  unconstitutional.  The  in- 
tent of  the  legislature  in  passing  this  Act  was  to  remedy  some 
mischief  which  had  crept  into  the  administration  of  these 
offices.  This  the  legislature  had  the  right  to  do;  it  could  say 
by  its  enactment  that  policemen  should  be  paid  a  salary  by 
the  municipalities  employing  them,  and  that  it  would  be 
unlawful  for  them  to  charge  or  accept  any  fee  or  other  com- 
pensation in  addition  to  the  salary  for  any  services  rendered 
or  performed  by  them  of  any  kind  or  nature  whatsoever  per- 
taining to  their  office  or  duties  as  policemen.  We  are  of  the 
opinion,  also,  that  the  legislature  had  the  right  by  their  en- 
actment to  say  further,  that  from  and  after  the  passage  of  the 
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Act  that  it  shall  not  be  lawful  for  any  high,  ward,  township  or 
other  constable  who  is  at  the  same  time  employed  as  a  police- 
man in  any  city,  borough  or  other  part  of  this  common- 
wealth, to  charge  or  accept  any  fee  or  other  compensation 
in  addition  to  the  salary  paid  to  him  as  a  policeman  for  any 
service  rendered  or  performed  by  him  pertaining  to  his  office 
or  duties  either  as  a  policeman  or  as  such  high,  ward  or  other 
constable.  At  the  time  of  the  approval  of  this  Act  the  plain- 
tiff was  bound  to  take  notice  of  the  terms  thereof,  and  if  he 
desired  to  reap  the  benefits  of  the  office  of  constable  and  re- 
ceive fees  for  his  service  as  such  he  should  have  resigned  his 
position  as  policeman  and  acted  in  the  capacity  of  constable 
alone;  but  if  he  sees  fit  to  continue  to  act  as  policeman,  he 
must  accept  the  terms  of  this  Act;  and  if  he  performs  any 
duty  as  constable  while  thus  acting  as  policeman,  he  is  gov- 
erned by  the  terms  of  said  Act,  and  cannot  by  his  desire  and 
wish  to  increase  his  income,  thwart  and  nullify  the  terms  of 
said  Act,  and  thereby  prevent  the  correction  of  the  mischief 
intended  to  be  remedied  thereby.  We  cannot  say  that  the 
Act,  as  contended  by  the  counsel  for  plaintiff,  is  unconsti- 
tutional, because  it  does  not  take  away  from  the  plaintiff  the 
emoluments  of  his  office  as  a  constable;  it  only  places  restric- 
tions upon  him  when  he  acts  as  a  policeman.  Had  the  plain- 
tiff not  been  acting  as  a  policeman  at  the  time  of  the  execu- 
tion of  the  warrant  for  which  he  seeks  compensation,  he 
certainly  would  be  entitled  to  his  fee.  We  are  therefore  of 
the  opinion  that  the  plaintiff  is  not  entitled  to  recover  for 
the  execution  of  said  warrant,  and  judgment  must  be  entered 
accordingly. 

And  now,  Dec.  6,  1897,  judgment  is  entered  for  the  de- 
fendant. 

From  John  T.  Crawford,  Esq.,  Kittanning,  Pa. 


WilBon  V.  Talheimer. 
Deceit — Trespass  for  deceit — Fraud — New  trial. 

There  can  be  no  recovery  for  a  deceit  by  untrue  representation,  unless 
the  defendant  when  he  made  the  representations,  was  conscious  of  their 
untruth,  or  of  his  ignorance  as  to  their  truth  or  untruth,  and  this  wrong 
condition  of  his  mind  must  be  both  averred  and  proven. 

A  new  trial  will  not  be  granted  on  the  ground  of  after-discovered  evi- 
dence where  it  appears  that  such  evidence  is  merely  cumulative,  and  no 
adequate  reason  is  given  for  its  non-production  at  the  trial. 
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Rule  for  new  trial.  C.  P.  Berks  Co.  August  T.,  1896, 
No.  21. 

Hiester  Bowers  and  John  F.  Smith,  for  plaintiff. 
Stevens  &  Stevens,  contra. 

Endlich,  J.,  Nov.  I,  1897. — A  careful  examination  of  this 
case,  aided  by  a  paper-book  and  argument,  on  the  part  of 
plaintiff's  counsel,  of  notable  comprehensiveness,  learning 
and  perspicuity,  has  failed  to  disclose  a  sufficient  reason  for 
setting  aside  the  verdict,  which  was  in  defendant's  favor. 

The  action  is  brought  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiff  in  consequence  of  certain  repre- 
sentations, which,  he  says  in  his  declaration,  were  made  to 
him  by  defendant  "falsely,  fraudulently,  knowingly  and  de- 
ceitfully," and  were  untrue  in  fact,  and  "so  known  to  be  to 
the  said  defendant."  This,  then,  was  the  issue  proposed  by 
plaintiff  and  accepted  by  defendant,  and  necessarily  this  was 
the  issue  which  was  to  be  tried,  which  was  tried,  and  upon 
the  determination  of  which,  under  the  evidence,  turned  the 
right  of  either  party  to  the  verdict.  Neither,  under  our  law, 
could  the  element  of  knowledge  or  its  equivalent  have  been 
ignored,  either  in  the  pleadings  or  by  the  jury.  It  is  estab- 
lished by  a  long  line  of  decisions,  of  which  it  is  only  needful 
to  refer  to  the  recent  ones  in  Griswold  v,  Gebbie,  126  Pa. 
353  (see  p.  363),  and  Lamberton  v.  Dunham,  165  lb.  129 
(see  p.  132),  that  there  can  be  no  recovery  for  a  deceit  by 
untrue  representations  unless  .the  defendant,  when  he  made 
the  representations,  was  conscious  of  their  untruth,  or  of  his 
ignorance  as  to  their  truth  or  untruth  (the  fraud,  in  the  lat- 
ter event,  consisting  in  the  assumption  of  a  knowledge  he  is 
conscious  of  not  possessing:  Hexter  v.  Bast,  125  lb.  52, 
y2),  and  that  this  wrong  condition  of  liis  mind  must  be  both 
averred  and  proven.  It  must  not  be  overlooked,  and  indeed 
it  is  forcibly  pointed  out  by  Mr.  Justice  Trunkey,  in  Cox  v. 
Ilighley,  100  lb.  249,  at  p.  252,  that,  upon  a  judgment  in  an 
action  for  deceit,  defendant  is  not  entitled  to  the  benefit  of 
the  exemption  laws,  and,  if  he  has  no  property  to  satisfy  an 
execution  against  him,  may  be  arrested  and  imprisoned. 
Under  our  Constitution  there  can  be  no  imprisonment  for 
debt  in  the  absence  of  fraud:  Article  I,  Section  16.  To  say 
that  a  man  can  be  guilty  of  a  fraud  who  acted  honestly  is  an 
absurdity,  and  unless  he  either  knew  he  was  telling  an  un- 
truth or  knew  that  he  was  ignorant  of  the  real  state  of  thingfs, 
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in  a  word,  if  he  sincerely  believed  he  was  telling  the  truth,  he 
did  act  honestly,  though  mistakenly:  Duff  v.  Williams,  85 
Pa.  490,  494.  The  distinction  between  a  statement  of  a  mat- 
ter of  opinion  and  that  of  a  matter  of  fact  presumptively  within 
a  party's  peculiar  knowledge  or  opportunities  of  knowledge 
is  evidential  only.  In  the  latter  class  of  statements,  the  ob- 
vious presumption  suppUes  the  proof  of  knowledge,  which 
would  not  be  the  case  in  the  former  class.  It  is  upon  the 
same  principle  and  essentially  a  rule  of  evidence  that  where 
the  party  deceived  has  rehed  upon  a  false  and  fraudulent 
warranty,  it  is  sufficient,  in  order  to  establish  deceit,  to  show 
the  breach  of  the  warranty,  because  a  person  is  presumed  to 
know  of  the  existence  or  non-existence  of  a  fact  which  he 
undertakes  to  warrant:  Hexter  v.  Bast,  ubi  supra.  And  of 
course  the  requirement  of  allegation  and  proof  of  the  scien- 
ter in  an  action  of  trespass  for  deceit,  or  of  a  presumption 
standing  in  lieu  of  such  proof,  is  altogether  consistent  with 
and  unaffected  by  the  doctrine,  applicable  to  a  different  kind 
of  cases,  that,  where  one  of  two  parties  has  induced  the  other 
to  enter  into  a  contract  upon  the  basis  of  certain  representa- 
tions in  fact  untrue,  but  not  known  to  be  so,  the  party  misled 
has  a  right,  in  a  suit  by  the  other  for  enforcement  of  the 
contract,  to  defend  on  the  ground  of  the  misrepresentations, 
though  innocently  made:  Bower  v,  Fenn,  90  Pa.  359; 
McNeile  v.  Cridland,  168  lb.  16,  because  they  were  the  in- 
ducement that  led  him  to  assume  the  liability  and  therefore 
an  element  entering  into  the  consideration  of  the  contract. 
The  present  case  falls  within  the  operation  of  neither  this 
doctrine  nor  the  rules  of  evidence  referred  to.  It  is  not  the 
case  of  a  lessee  defending,  on  the  ground  of  misrepresenta- 
tions, against  a  lessor's  attempt  to  collect  the  rent  reserved  in 
the  lease;  nor  were  the  alleged  misrepresentations  made  by 
way  of  warranty  expressed  in  words,  or  implied  from  the 
nature  of  the  transaction,  as,  e.  g.,  a  warranty  of  title  is  im- 
plied where  a  party  sells,  as  his  own,  property  in  his  posses- 
sion: People's  Bank  v.  Kurtz,  99  Pa.  344.  In  Sacks  v, 
Schimmel,  3  Super.  Ct.  426,  the  misrepresentations  of- the 
owner  of  a  house  to  a  would-be  lessee  concerning  its  condi- 
tion, fitness  for  lessee's  business,  etc.,  which  were  held  to  sus- 
tain an  action  by  the  latter  for  deceit,  were  such  as  were  made 
with  knowledge  of  their  falsity,  and  that,  doubtless,  is  the 
uile  which  must  govern  this  case,  remembering  that  reck- 
less indifference  as  to  the  truth  or  untruth  of  a  statement 
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is  equivalent  to  knowledge  of  its  untruth  if  it  turns  out  to 
have  been  untrue. 

It  follows  that  the  fourth,  sixth,  tenth  and  eleventh  rea- 
sons filed  in  support  of  this  rule  are  untenable.  Concerning 
the  sixth  it  may  be  observed  that,  except  in  so  far  as  it  refers 
to  the  defendant's  second  point  submitted,  it  contradicts  the 
record,  which  shows  that  his  fourth  and  fifth  points  were  not 
affirmed,  but  reserved,  and  therefore  not  read  to  the  jury. 

The  ninth  reason  is  equally  without  merit.  The  question 
whether  defendant  had  reasonable  grounds  for  believing  in 
the  truth  of  the  representations  he  made  was  not  and  could 
not  have  been  submitted  to  the  jury  as  the  test  of  his  right  to 
make  them.  As  emphatically,  however,  as  this  is  laid  down 
in  Dilworth  v.  Bradner,  85  Pa.  238,  and  reasserted  in  Lam- 
berton  v,  Dunham,  supra,  just  so  emphatically  is  it  declared 
in  these  cases  that  the  sincerity  of  defendant's  belief,  regard- 
less of  the  reasonableness  of  his  grounds  for  it,  is  in  issue 
in  an  action  for  deceit.  Accordingly  this  question  was  bound 
to  be  submitted. 

The  seventh  and  eighth  reasons  are  founded  in  a  misap- 
prehension. True,  the  defendant  denied  having  made  any 
''representations,"  but  he  did  not  deny  saying  anything  to 
plaintiff.  Indeed,  his  testimony  on  this  point  amounts  to  little 
more  than  a  disavowal  of  recollection  as  to  what  was  said. 
Moreover,  the  statements  of  defendant's  son,  to  whom  he 
professes  to  have  turned  the  plaintiff  over,  are  to  be  imputed 
to  the  defendant:  Griswold  z/.  Gebbie,  supra,  p.  365.  Now, 
what  was  said  between  these  parties  was,  of  course,  a  ques- 
tion for  the  jury,  and  it  was  for  them  to  declare  what  were 
the  meaning  and  effect  of  what  was  said :  Maynes  v.  Atwater, 
88  Pa.  496.  The  defendant  may  have  his  own  understanding 
of  the  term  "representations,"  and  to  his  mind  the  meaning 
and  effect  of  what  was  said  might  not  be  those  of  "representa- 
tions," nor  of  anything  similar  in  substance  to  what  plaintiff 
says  he  relied  upon.  The  jurors,  and  hence  the  defendant, 
may  have  another  and  more  proper  understanding  of  the 
term,  and  to  their  minds  what  was  said  may  substantially 
amount  to  the  representations  alleged.  There  is,  therefore, 
no  inconsistency  between  a  denial  of  the  statements  declared 
upon  or  of  the  effect  claimed  by  plaintiff  of  what  was  said, 
and  an  assertion  of  belief  in  the  truth  of  what  was  said.  A 
defendant  may  consistently  say:  "I  did  not  make  the  state- 
ments plaintiff  imputes  to  me,  nor  any  that  amounted  to  rep- 
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resentations,  but  whatever  was  said  I  believed  to  be  true." 
And  even  if  the  fact  of  such  behef  be  not  explicitly  declared 
by  defendant  in  his  testimony,  as  it  might  be  (CuUmans  v. 
Lindsay,  114  Pa.  166,  171;  Com.  v.  Julius,  173  lb.  322,  330; 
Abbott,  Tr.  Ev.,  p.  620),  evidence  of  circumstances  which 
might  reasonably  lead  to  such  belief  are  properly  to  be  con- 
siderefl  by  the  jury  as  bearing  upon  its  existence:  Duff  v. 
Williams,  85  lb.  490,  494.  The  testimony  adduced  by  de- 
fendant in  this  case,  if  believed,  pointed  to  circumstances  of 
this  kind.  Thus  the  jury's  function,  under  all  the  evidence, 
was  to  decide  whether  what  was  said  was  substantially  iden- 
tical with  the  statements  declared  upon,  whether  the  meaning 
and  effect  of  what  was  said  were  as  claimed  by  plaintiff,  and  if 
so,  whether  it  was  deceitfully  or  honestly  said.  The  jury  had 
the  right  to  reject  the  defendant's  denial  of  the  representa- 
tions imputed  to  him  and  to  believe  that  he  made  them  sub- 
stantially as  averred  by  plaintiff.  In  that  event,  however, 
there  being  evidence  of  circumstances  consistent,  if  estab- 
lished, with  the  existence  of  an  honest  belief  in  the  truthful- 
ness of  such  representations,  the  jury  was  bound  to  say 
whether  they  believed  that  evidence,  whether  those  circum- 
stances were  proven,  and  finally  whether,  in  view  of  them,  the 
statements  they  found  the  defendant  to  have  made  were  prob- 
ably made  with  an  honest  conviction  of  their  accuracy.  That 
being  so,  there  cannot  have  been  any  error  in  submitting  to 
the  jury,  notwithstanding  the  defendant's  denial,  both  the 
question  whether  he  made  representations  substantially  as 
charged  against  him,  and  if  he  did,  the  question  whether  they 
were  true  or  believed  by  him  to  be  true  as  made. 

The  first  and  third  reasons  cannot  be  sustained.  Even  if 
the  testimony  of  the  plaintiff  as  to  the  alleged  representations 
were  to  be  regarded  as  standing  uncontradicted,  the  question 
of  his  credibility,  the  question  of  the  fact  and  nature  of  those 
representations  as  depending  upon  his  credibility,  was  still 
for  the  jury:  Bank  v.  Donaldson,  6  Pa.  179;  Madara  v.  Ever- 
sole,  62  lb.  160;  Coal  Co.  V.  Evans,  176  lb.  28;  Kircher  v. 
Sprenger,  4  Super.  Ct.  38.  But  that  testimony  was  not  un- 
contradicted, and  taking  the  whole  evidence  upon  the  sub- 
ject it  cannot  be  said  to  be  so  one-sided,  or  so  clearly  pre- 
ponderating on  the  side  of  the  plaintiff  as  to  warrant  an  inter- 
ference with  the  verdict  on  either  of  these  grounds,  under  the 
rules  stated  in  Lotz  v.  Reading  Iron  Works,  10  Pa.  C.  C.  R. 
497,  and  cases  there  cited.    And  so,  on  the  questions  of  the 
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truthfulness  of,  and  of  the  plaintiff's  reliance  upon,  such  rep- 
resentations as  the  jury  should  find  to  have  been  made.  In 
this  connection  it  may  be  observed  that,  granting  the  rule 
to  be  as  laid  down  in  Jaggard,  Torts,  589,  and  Bigelovv, 
Torts,  7  (that,  in  order  to  sustain  a  recovery  in  deceit  for 
false  representations,  the  latter  need  not  to  have  been  the 
sole  inducement  to  plaintiff's  actions),  the  charge  would  not 
seem  to  offend  against  that  rule,  for  it  denied  the  plaintiff's 
right  to  recover  only  ''if  he  did  not  rely''  upon  the  defend- 
ant's statements,  whatever  they  might  be  found  to  have 
been,  but  "used  his  own  judgment,  his  own  investigation,  his 
own  opinion  about  the  boiler,"  etc.  Nor  was  there  any  inti- 
mation that  he  was  bound  to  use  his  judgment,  or  forbidden 
to  rely  on  what  he  was  told.    See  Jaggard,  Torts,  597-8. 

The  second  reason,  meaning  that  the  verdict  was  against 
the  law  as  laid  down  by  the  trial  court  (i  Bright.  Tr.  &  H., 
Section  748),  is  refuted  by  a  glance  at  the  rulings  and  charge 
of  the  court. 

Of  the  fifth  all  that  need  be  said  is,  that  the  agreement  of 
March  30,  the  letter  of  April  16,  and  the  bill  of  April  18,  1896, 
were  competent  evidence,  at  least,  as  bearing  upon  the  cause 
of  plaintiff's  removal  from  defendant's  premises  (which  in 
this  action  was  alleged  to  have  been  the  falsity  of  defendant's 
representations  as  to  power,  etc.),  the  existence  and  extent 
of  the  damage  sustained  by  him  and  the  reasonableness  of 
the  items  of  his  claim  as  made  in  this  suit.  The  letter  of 
March  20,  1896,  was  not  admitted. 

The  matters  alleged  in  the  additional  reasons  cannot  avail 
the  plaintiff  as  a  ground  for  a  new  trial,  because  the  testi- 
mony offered  does  not  meet  the  requirements  of  the  well- 
established  rules  regulating  the  exercise  of  the  power  to  set 
aside  verdicts  in  order  to  let  in  new  evidence.  See  Filbert  v. 
Express  Co.,  i  Woodw.  304;Loeb  v.  Trostle,  C.  P.  Berks 
Co.,  No.  54,  March  term,  1894;  Com.  v.  Gehret,  Q.  S.  Berks 
Co.,  No.  75,  June  Sess.,  1891 ;  Hilliard,  New  Tr.,  pp.  499-5055 
2  Rice  Ev.,  p.  778  et  seq.  It  does  not  appear  that  the  testi- 
mony in  question  is  anything  but  cumulative,  or  that  there 
was  any  adequate  reason  for  its  non-production  at  the  trial. 

The  rule  to  show  cause  is  discharged. 

From  Robert  P.  Shick,  Esq.,  Reading,  Pa. 
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Portuondo's  Estate. 

Constitutional  lam — Direct  inheritance  tax — Act  of  May  12^ 
18^7 1  P.  L.  §6 — Want  of  uniformity — Defective  title — Proviso. 

The  function  of  a  proviso  is  to  limit  the  language  of  the  lawmaker, 
not  to  enlarge  or  extend  the  Act  or  section  of  which  it  is  a  part. 

The  second  proviso  to  the  Act  of  May  12,  1897,  which  Act  authorizes 
the  collection  of  a  succession  tax  upon  personalty  inherited  by  direct  de- 
scendants, is  void,  because  in  imposing  such  a  tax  upon  so  much  of  the 
estates  of  persons  who  died  before  the  passage  of  the  Act  as  has  not  yet 
been  distributed,  the  proviso  enlarges  the  subjects  of  taxation  beyond 
those  contemplated  by  the  enacting  clause  of  the  Act. 

li  seems,  that  the  Act  of  May  12,  1897,  is  unconstitutional  in  that  if  of- 
fends both  against  Art  IX,  Sec.  i,  of  the  Constitution,  which  requires 
that  taxes  shall  be  uniform  on  the  same  class  of  subjects,  and  against  Art. 
Ill,  Sec.  3,  of  the  Constitution,  which  provides  that  no  bill  shall  be  passed 
containing  more  than  one  subject,  which  shall  be  clearly  expressed  in  its 
title. 

Opinion  by  Ferguson,  J.,  concurring  opinion  by  Penrose,  J.,  and  dis- 
senting opinion  by  Ashman,  J. 

Exceptions  to  adjudication.  O.  C.  Philadelphia  Co.  Jan. 
T.,  1897,  No.  239. 

At  the  audit  it  appeared  that  John  F.  Portuondo  died  Jan. 
7,  1896,  and  that  his  executors'  account  was  filed  Feb.  23, 
1897.  The  commonwealth  claimed  an  inheritance  tax,  under 
the  Act  of  May  12,  1897,  which  the  auditing  judge,  Penrose, 
J.,  refused  to  allow,  holding  that  the  Act  is  unconstitutional 
and  void  in  so  far  as  it  relates  to  estates  of  decedents  who 
died  prior  to  its  passage.  (See  Portuondo's  Est,  19  Pa.  C.  C. 
R.  419;  also  Blight's  Est.,  19  Pa.  C.  C.  R.  426,  and  Lacey's 
Est.,  19  Pa.  C.  C.  R.  431.)    The  commonwealth  excepted. 

John  C  Grady  and  Francis  A.  Osbourn,  and  /.  W,  Elkin^ 
deputy  attorney-general,  and  Henry  C  McCormick,  attorney- 
general,  for  exceptant. 

Frederick  C,  Gaston  and  John  G,  Johnson,  contra. 

Ferguson,  J.,  Dec.  4,  1897. — ^The  inherent  right  of  the 
commonwealth  to  tax  every  species  of  property  cannot  be 
doubted.  This  is  one  of  the  attributes  of  sovereignty.  The 
commonwealth  must  have  revenue  for  its  support,  and  the 
people  must  furnish  that  revenue,  and  taxation  is  the  only 
method  by  which  this  can  be  done.  Nor  can  it  be  doubted 
that  the  commonwealth  has  the  right  to  tax  that  which  is  not 
property  in  actual  possession,  but  in  expectancy,  by  devolu- 
tion upon  the  death  of  one  person  to  others.    This  has  been 
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done  for  years  in  this  state  with  reference  to  collateral  heirs. 
So  that  there  can  now  be  no  question  as  to  the  right  of  the 
commonwealth  to  tax  estates  passing  to  heirs,  whether  col- 
lateral or  lineal,  provided  that  the  Act  by  which  it  is  done 
does  not  violate  any  estabHshed  rules  for  the  construction 
of  statutes  or  the  Constitution  of  the  state.  Therefore,  the 
right  of  the  legislature  to  pass  the  Act  of  May  12,  1897,  en- 
titled "An  Act  taxing  gifts,  legacies  and  inheritances  in  cer- 
tain cases,  and  providing  for  the  collection  thereof,'*  must  be 
considered  as  an  Act  properly  within  the  power  of  the  legisla- 
ture to  enact.  The  purpose  of  this  Act  is  to  impose  a  tax 
upon  succession  to  personal  property.  By  the  enacting 
clause  it  is  provided,  'That  from  and  after  the  passage  of  this 
Act,  all  personal  property  of  whatsoever  kind  and  nature 
which  shall  pass  by  will  or  by  the  intestate  laws  of  this  state 
from  any  person  who  may  die  seized  or  possessed  of  the  same 
.  .  .  shall  be  and  is  hereby  made  subject  to  a  tax  of  $2  on 
every  $100  of  the  clear  value  of  such  personal  property,"  etc. 
If  the  Act  had  stopped  here,  there  could  have  been  no  ques- 
tion as  to  its  validity,  but  there  are  two  provisos  added  to 
this  enacting  clause  which  are  the  objectionable  features: 
First.  "Provided,  that  personal  property  to  the  amount  of 
$5,000  shall  be  exempt  from  the  payment  of  this  tax  in  all 
estates."  Second.  "Provided,  that  so  much  of  the  estates  of 
persons  heretofore  deceased  as  has  not  been  actually  distrib- 
uted and  paid  to  persons  entitled  thereto  prior  to  the  passage 
of  this  Act  shall  be  liable  to  the  tax  imposed  by  this  law,  as 
well  as  the  estates  of  persons  who  may  die  hereafter." 

A  proviso  has  been  defined  to  be  "an  article  or  clause  in  a 
statute  by  which  a  condition  is  introduced:"  Webster's  Dic- 
tionary. "The  office  of  a  proviso  generally  is,  either  to  except 
something  from  the  enacting  clause,  to  restrain  its  gen- 
erality or  to  exclude  some  possible  ground  of  misinterpreta- 
tion of  it:"  Potter's  Dwarris  on  Statutes,  118.  "As  to  a  pro- 
viso, it  has  been  said  that  its  function  is  that  of  limiting  the 
language  of  the  lawmaker,  not  of  enlarging  or  extending  the 
Act  or  section  of  which  it  is  a  part,  and  its  effect,  that  of  neg- 
ativing an  authority  granted  beyond  its  prescribed  and  clearly 
defined  limits.  It  would  seem  logically  to  follow  from  this 
view  that  where  the  proviso  or  saving  clause  exceeds  that 
function,  viz.,  that  of  creating  an  exception  of  some  special 
thing  from  general  language  or  excluding  some  possible 
ground  of  misapprehension,  it  must  fail  to  be  of  any  validity. 
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Accordingly,  it  has  been  held  that  a  proviso  which  is  repug- 
nant to  the  enacting  clause  is  to  be  held  void:"  Endlich  on 
Interpretation  of  Statutes,  Section  185. 

In  Ihmsen  v,  Monongahela  Co.,  32  Pa.  157,  our  Supreme 
Court  said:  "If  it  (the  proviso)  was  not  intended  to  restrain 
the  general  clause,  it  was  a  nullity." 

What  does  the  second  proviso  in  this  Act  do?  It  does  not 
restrain  or  limit  or  explain  the  enacting  clause,  but  it  enlarges 
the  subjects  of  taxation  to  other  than  those  contemplated 
by  it,  and  extends  the  provisions  of  the  Act  to  other  subjects 
which  could  not  possibly  be  covered  by  the  enacting  clause. 
That  clause  provides  only  for  the  taxation  of  personal  prop- 
erty which  shall  pass  by  will  or  the  intestate  laws  from  and 
after  the  passage  of  the  Act.  The  proviso  imposes  the  tax 
upon  so  much  of  the  estates  of  persons  heretofore  deceased 
as  has  not  been  distributed.  Thus  the  subjects  of  taxation 
are  extended  to  an  indefinite  limit,  and  so  much  of  the  es- 
tates of  persons  who  may  have  died  fifty  years  ago,  as  has  not 
been  distributed,  is  made  liable  for  this  tax.  There  are  thou- 
sands of  estates  under  the  jurisdiction  of  this  court,  where 
the  testator  died  many  years  ago,  held  in  trust  for  the  life 
of  some  one,  which,  when  the  time  for  distribution  arrives, 
would  be  taxable  under  this  proviso.  This  retroactive  fea- 
ture of  the  Act  is  most  objectionable,  because  it  interferes 
with  vested  rights.  While  such  legislation  may  be  lawful, 
it  is  not  looked  upon  with  favor. 

It  is  conceded  that  this  Act  was  not  intended  to  be  a  tax 
upon  property,  but  on  the  transfer  or  privilege  of  acquiring 
property  by  inheritance  or  bequest.  It  is  not  a  tax  upon  the 
property  itself,  but  on  the  right  of  succession  thereto.  In 
other  words,  it  is  a  succession  and  not  a  property  tax.  This 
was  no  doubt  the  intention  of  the  legislature,  as  developed 
by  the  words  of  the  enacting  clause;  but  this  proviso  attempts 
to  impose  a  tax  upon  property  by  enacting  that  so  much  of 
the  estates  of  persons  heretofore  deceased  as  has  not  been 
actually  distributed  shall  be  taxable.  At  the  very  moment 
of  a  person's  death,  his  estate  vests  somewhere,  either  under 
his  will  or  under  the  intestate  laws,  subject,  of  course,  to  the 
rights  of  creditors  and  the  payment  to  the  commonwealth  of 
any  taxes  due  under  existing  laws,  but  it  vests  eo  instante  at 
death.  It  is  then  property  vested  in  those  entitled  thereto. 
It  is  not  the  right  to  a  thing,  but  it  is  the  thing  itself.  This 
proviso  is  therefore  inconsistent  with  the  enacting  clause,  in 


Digitized  by  VjOOQ IC 


212  PENNSYLVANIA  [Vou 

[Portuondo's  Estate.] 

that  it  attempts  to  impose  a  tax  upon  that  which  was  not 
contemplated  by  the  enacting  clause.  In  Strode  v.  Com.,  52 
Pa.  181,  the  question  was  whether  United  States  bonds,  which 
were  issued  clear  of  taxes,  were  subject  to  the  collateral  in- 
heritance tax.  The  court  clearly  defined  the  difference  be- 
tween the  right  of  succession  to  property  and  the  property 
itself.  Judge  Butler  said:  **As  the  right  to  take  by  succes- 
sion and  testament  is  derived  from  the  state,  it  must  neces- 
sarily be  enjoyed,  subject  to  such  conditions  as  the  state  may 
impose;  and  if  a  condition  be  that  the  kindred  or  legatee 
shall  pay  a  bonus,  this  is  not  a  tax  or  burden  imposed  on  their 
property  or  on  the  property  of  anybody  else.  It  is  simply  the 
price  of  the  privilege  which  the  state  has  conferred  upon 
them."  See  also  Orcutt's  Ap.,  97  Pa.  179.  We  are  of  the 
opinion  that  the  second  proviso  to  the  enacting  clause  is  a 
nullity,  because  it  in  no  way  fulfills  the  office  of  a  proviso, 
in  that,  instead  of  limiting  and  restraining  the  said  clause,  it 
enlarges  it  so  as  to  embrace  other  subjects  of  taxation,  and 
because  it  is  inconsistent  with  and  repugnant  to  the  provis- 
ions of  the  said  enacting  clause. 

•  But  there  is  a  more  serious  objection  to  this  Act.  Article 
IX,  Section  i,  of  the  Constitution  of  Pennsylvania,  provides 
that  "All  taxes  shall  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  authority  levying  the 
tax."  This  tax  is  not  uniform,  but  is  u*^  qual  in  many  partic- 
ulars. For  instance,  by  the  said  second  proviso  to  the  enact- 
ing clause,  if  the  views  already  expressed  are  correct,  it  is  at- 
tempted to  impose  a  tax  upon  property  and  not  upon  the 
right  of  succession  thereto.  Now,  why  should  a  tax  be  im- 
posed upon  property  acquired  by  will  or  descent  and  other 
property  acquired  by  gift  or  purchase  escape?  Thus  prop- 
erty acquired  one  way  is  taxed  and  that  acquired  another  way 
is  not. 

The  said  proviso  enacts  that  so  much  of  the  estates  of  per- 
sons heretofore  deceased  as  has  not  been  actually  distributed 
shall  be  subject  to  the  tax,  so  that  in  the  same  estate,  as  often 
happens,  it  is  impossible  to  make  distribution  to  all  the  dis- 
tributees at  the  same  time.  Those  who  were  settled  \vith  be- 
fore May  12,  i8q7,  escaped  taxation,  and  those  who  are  not 
settled  with  until  afterwards  are  taxed:  thus  the  tax  is  not  a 
uniform  one  on  the  same  class  of  subjects.  Again,  there  are 
many  estates  that  are  settled  and  distributed  within  a  year 
after  the  death  of  the  decedent,  and  there  were  many  such  in 
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the  year  immediately  preceding  the  passage  of  this  Act.  They 
are  not  taxable;  but  in  the  numerous  estates,  in  which,  from 
a  variety  of  causes,  settlement  and  distribution  has  been  post- 
poned, although  the  decedent  may  have  been  dead  for  many 
years  prior  to  those  above  referred  to,  the  tax  is  to  be  im- 
posed. Thus  the  subjects  of  taxation  are  determined  by  acci- 
dent and  not  by  any  fixed  principle.  If  the  retroactive  fea- 
ture of  the  proviso  to  the  first  section  is  good  in  law,  then, 
under  the  second  section  of  the  Act,  all  estates  of  persons 
heretofore  deceased  which  have  not  been  distributed  are  sub- 
ject to  penalties.  "If  the  said  tax  is  not  paid  at  the  end  of 
one  year  from  the  death  of  the  decedent,  interest  at  the  rate  of 
6  per  centum  shall  be  charged  for  such  year,  and  after  the 
expiration  of  one  year  from  the  death  of  the  decedent,  in- 
terest shall  then  be  charged  at  the  rate  of  I2  per  centum;" 
so  that,  in  an  estate  in  which  the  decedent  has  been  dead  for 
a  number  of  years,  the  imposition  of  this  so-called  interest 
would  almost  amount  to  confiscation.  By  this  clause  we  have 
a  penalty  imposed  for  not  complying  with  a  law  which  had  no 
existence.  It  is  no  answer  to  this  to  say  that  it  was  not  in- 
tended to  impose  penalties  upon  the  estates  of  those  who 
predeceased  the  passage  of  the  Act.  Who  is  to  determine 
this  question?  The  Act  speaks  for  itself  and  in  language  that 
will  admit  of  but  one  interpretation. 

The  discount  of  5  per  centum  allowed  by  this  second  sec- 
tion for  payment  of  the  tax  within  three  months  after  death 
presents  another  instance  of  want  of  uniformity,  as  the  es- 
tates of  persons  dying  since  the  passage  of  the  Act  can  avail 
themselves  of  this  privilege,  while  those  who  died  before  the 
Act  can  by  no  possibility  do  so.  The  Constitution  expressly 
provides  that  the  only  property  which  can  be  exempted  from 
taxation  is  "public  property  used  for  public  purposes,  actual 
places  of  religious  worship,  places  of  burial  not  used  or  held 
for  private  or  corporate  profit,  and  institutions  of  purely 
public  charity."  This  Act  purposes  taxing  all  personal  es- 
tate passing  by  will  or  the  intestate  laws,  valued  at  over 
$5,000,  thus  exempting  this  sum  from  taxation,  while  the 
Constitution  provides  that  only  those  subjects  of  taxation 
above  enumerated  shall  be  exempt.  Again,  taxes  are  to  be 
uniform  on  the  same  "class  of  subjects."  The  class  of  sub- 
jects contemplated  by  this  Act  is  personal  property  passing 
by  will  or  under  the  intestate  laws.  Now,  if  the  amount  of 
the  estate  so  passing  is  less  than  $5,000,  it  escapes  taxation. 
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and  if  over  $5,o<X),  it  is  taxable.  Surely  this  cannot  be  con- 
sidered a  uniform  tax  on  the  same  class  of  subjects,  as  the 
amount  of  the  personal  property  which  is  the  subject  of  tax- 
ation determines  whether  it  is  taxable  or  not. 

The  Constitution  provides  that  **No  bill  shall  be  passed 
.  .  .  containing  more  than  one  subject,  which  shall  be  clearly 
expressed  in  its  title.*'  This  Act  is  entitled  **An  Act  taxing 
gifts,  legacies  and  inheritances,  etc."  An  inheritance  is  de- 
fined by  Bouvier  to  be  a  term  applied  to  land,  and  yet  the  en- 
acting clause  of  this  Act  provides  that  it  is  a  tax  upon  per- 
sonal property  only.  Thus  the  purpose  of  the  Act  is  not 
clearly  expressed  in  the  title.  It  is  not  necessary  to  cite 
authorities  in  this  state  to  the  effect  that  if  the  title  of  an  Act 
does  not  clearly  indicate  its  subject-matter,  it  is  unconstitu- 
tional. 

It  may  be  observed  that  while  the  enacting  clause  limits 
the  subject  of  taxation  to  personal  property,  the  last  section 
of  the  Act  declares  it  is  the  "intention  of  this  Act  to  impose 
a  direct  inheritance  tax  on  all  estates  or  parts  not  subject  to 
the  Act  or  Acts  providing  for  the  collection  of  collateral  in- 
heritance taxes."  So  that  by  this  sweeping  provision  all  es- 
tates, whether  real  or  personal,  not  reached  by  the  collateral 
inheritance  tax  are  intended  to  be  covered.  This  section 
illustrates  another  of  the  inconsistencies  of  this  Act,  as  this 
last  section  is  in  direct  conflict  with  the  first  one. 

We  are  therefore  of  the  opinion  that  the  second  proviso  to 
the  enacting  clause  is  null  and  void,  because  it  does  not  an- 
swer the  office  of  a  proviso,  and  that  the  whole  Act  is  uncon- 
stitutional because  of  want  of  uniformity  in  the  imposition 
of  this  tax.  The  exceptions  of  the  commonwealth  are  dis- 
missed. 

Penrose,  J.,  concurring,  Dec.  4, 1897. — ^We  are  told  by  the 
distinguished  counsel  for  the  exceptant,  whose  official  posi- 
tions enable  them  to  speak  with  authority  which  cannot  be 
questioned,  that  by  reason  of  lavish  appropriations  by  the  leg- 
islature—chiefly for  what  are  called  charitable  purposes — 
largely  in  excess  of  the  revenues  which  had  theretofore  been 
found  amply  sufficient  for  the  ordinary,  legitimate  expenses 
of  state  government,  the  commonwealth  was  brought  to  a 
condition  bordering  on  insolvency;  that  something  had  to  be 
done  to  furnish  relief,  and  that  with  the  degree  of  quickness 
spoken  of  with  emphasis  in  a  recent  decision  of  the  Supreme 
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Court.  As  long  ago  as  1826,  the  state  of  Pennsylvania  had 
adopted  the  expedient  of  taxing  the  right  of  collateral  succes- 
sion— a  system  since  followed  by  many  other  states  of  the 
Union;  why  should  it  not  now  depart  from  the  policy  which, 
for  more  than  seventy  years,  had  confined  this  species  of  tax- 
ation to  collaterals,  and  extend  it  to  widows  and  orphan 
children  and. grandchildren  of  decedents  as  well?  The  exi- 
gency was  a  pressing  one.  There  was  no  time  for  careful 
preparation  of  an  Act,  notwithstanding  its  immense  import- 
ance and  the  radical  changes  which  it  would  work  in  the  law 
of  descent;  and  so,  by  that  species  of  composition  which  pro- 
duced the  essay  on  Chinese  philosophy  by  combining  what 
the  encyclopaedia  said  on  the  subject  of  philosophy  with  its 
article  on  China,  the  Act  now  before  us  was  evolved — ^with 
title  taken  from  one  state  prefixed  to  sections  from  statutes  of 
still  other  states  and  provisions  of  our  own  laws  relating 
to  collateral  inheritance  tax: 

Humano  capiti  cervicem  .  .  .  equinam 
Jungere  .  .  .  .  et  varias  inducere  plumas 
Undique  collatis  membris.  .  .  . 

The  Act  thus  completed,  however,  as  we  are  further  told, 
it  was  perceived  that  the  object  intended — immediate 
revenue — ^would  not  be  accomplished.  Like  all  others  from 
which  it  was  compiled,  the  Act  applied,  prospectively,  to  the 
estates  of  persons  dying  after  its  passage,  as  to  which,  under 
existing  laws,  settlements  could  not  be  demanded  until  the 
expiration  of  a  year.  To  meet  this  difficulty  heroic  measures 
were  required.  There  was  therefore  injected  the  "proviso" 
that  the  Act,  thus  already  drawn,  which  in  express  terms  only 
affected  future  estates,  should  apply  to  estates  not  actually 
distributed  (though  already  vested  in  the  beneficiaries)  of  per- 
sons dying  before  its  passage — no  matter  at  how  remote  a 
date — without  stopping,  for  want  of  time,  to  consider  how  far 
it  was  in  harmony  with  the  other  provisions  of  the  Act.  This 
proviso,  it  must  be  conceded,  was  an  entirely  original  feature, 
as  was  also  the  device  of  keeping  the  real  object  of  the  Act 
out  of  sight  until  disclosed  in  the  last  section,  declaring  that 
it  was  not,  as  it  otherwise  appears  to  be,  to  reduce  the  rate  of 
collateral  inheritance  tax,  but  to  subject  direct  inheritances 
to  taxation,  and  that  in  spite  of  its  so-called  title,  it  should, 
therefore,  be  known  as  "the  direct  inheritance  tax  law/'  Cer- 
tainly no  precedent  for  retroactive  legislation  through  the 
medium  of  a  proviso  to  an  Act  operating  prospectively  in  its 
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enacting  clause  can  be  found  in  the  statutes  of  this  or  any 
other  state. 

That  an  Act  so  prepared  should  be  replete  with  crudities,  con- 
tradictions, inconsistencies,  and  absurdities;  that  it  should  in- 
clude "bodies  corporate  or  politic"  among  the  objects  who  may 
become  "beneficially  entitled  to  any  property"  by  lineal  succes- 
sion; that  its  title  should  fail  to  mention  distributive  shares, 
which  are  taxed,  and  speak  of  "inheritances"  which  are  not; 
that  it  should  omit  altogether  "property  transferred  by  deed, 
grant  or  sale  made  in  contemplation  of  the  death  of  the  gran- 
tor;" and  make  no  reference  to  an  intention  to  affect  estates 
vested  prior  to  its  passage — is  only  what  might  be  expected. 
A  strong  appeal,  however,  is  made  in  its  favor  on  the  ground 
of  the  financial  embarrassment  of  the  commonwealth,  and 
because,  for  want  of  time,  the  draftsman  or  draftsmen  could 
not  weigh  words  or  consider  results;  and  that  it  should,  there- 
fore, be  treated  leniently.  But  constitutional  restrictions 
and  provisions,  intended  for  the  very  purpose  of  preventing 
hasty  or  inconsiderate  legislation,  cannot  thus  be  overlooked 
or  got  rid  of.  The  power  of  the  legislature  in  matters  of  tax- 
ation is  very  great,  but  the  Constitution  is  supreme,  and  su- 
prema  lex  salus  est  populi  is  no  less  true  than  that  salus  pop- 
uli  suprema  est  lex. 

Our  present  inquiry  concerns  only  the  operation  of  the 
law  as  aflfecting,  under  the  proviso,  the  estates  of  persons  dy- 
ing before  its  passage.  We  have  nothing  to  do,  of  course, 
with  the  question  of  its  policy  or  the  hardship  or  injustice 
which  may  result;  and  while  a  law  will  never  be  permitted 
to  operate  retroactively  to  the  prejudice  of  vested  rights, 
unless,  expressly  or  by  unavoidable  intendment,  it  so  pro- 
vides (and  it  may  well  be  doubted  whether  enactive  operation 
will  be  given,  to  accomplish  such  a  purpose,  to  a  proviso), 
it  has  never  been  supposed  that  retroactive  legislation,  so 
far  as  it  affects  merely  civil  rights,  is  within  any  constitutional 
prohibition,  unless  it  impairs  the  obligation  of  contracts  or 
takes  private  property  or  rights  of  property  for  public  use 
without  compensation:  though  such  a  taking  is  not  neces- 
sarily legal  because  it  is  done  under  the  form  of  a  tax,  as 
where  the  property  or  rights  of  A.  are  taken  or  diminished  to 
meet  public  exigencies  which  equally  affect  or  benefit  B., 
whose  property  or  rights  are  left  untouched. 

How  far  this  Act  offends  in  this  respect,  and  how  far  it 
complies  with  constitutional  requirements  with  regard  to 
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title,  and  whether  the  actual  title  is  that  found  at  the  begin- 
ning or  at  the  end  of  the  Act,  are  questions  of  great  import- 
ance, which  need  not  now  be  considered:  for  it  is  obvious 
that  the  retrospective  operation  of  the  Act  conflicts  with  the 
constitutional  provision  that  **all  taxes  shall  be  uniform  upon 
the  same  class  of  subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax." 

Treating  estates  of  persons  dying  before  the  passage  of  the 
Act  as  a  distinct  class  from  those  of  persons  dying  afterwards 
— though  it  is  by  no  means  clear  that  they  are  to  be  so 
treated,  there  is  a  want  of  uniformity  as  to  the  former  class, 
first,  because  a  privilege  in  the  way  of  discount  is  given 
in  the  case  of  such  as  die  within  three  months  before  the  pas- 
sage, not  given  where  the  death  has  been  at  an  earlier  date; 
and,  second,  because  by  reason  of  the  provision  that  in  all 
cases  where  the  tax  is  not  paid  in  one  year  "interest  at  the 
rate  of  6  per  centum  shall  be  charged'*  from  the  end  of  one 
year  ''from  the  death  of  the  decedent" — the  rate  of  taxation, 
imder  the  name  of  interest,  which  it  is  not  (Richards  v.  Gas 
Co.,  15  Crumr.  37),  is  increased  in  proportion  to  the  length 
of  time  that  the  death  has  preceded  the  passage  of  the  Act. 
This  difficulty  cannot  be  disposed  of  by  saying  that  it  is  ab- 
surd, and  that  the  Act  will  be  so  construed  as  to  avoid  it. 
Where  the  words  are  express  and  their  meaning  cannot  be 
changed  without  disregarding  them  altogether,  there  is  no 
room  for  interpretation,  and  the  legislature,  not  the  court, 
is  responsible  for  the  consequences:    Dwarris  on  Statutes, 
204,  205;  Sutherland  on  Stat.  315;  Black  on  Stat.  35,  36; 
Maxwell  on  Stat.  5-7;  Endlich  on  Stat.  6,  7;  Bradbury  v. 
Wagenhorst,  4  Smith,  180.    "Even  though  the  court  should 
be  convinced  that  some  other  meaning  was  really  intended 
by  the  lawmaking  power,  and  even  though  the  literal  inter- 
l^retation  should  defeat  the  very  purposes  of  the  enactment," 
the  express  words  must  in  such  case  not  be  departed  from: 
Black  on  Interpretation  of  Laws,  36,  citing  many  authori- 
ties.    As  was  said   by  Lord   Denman,  in    Green   v.  Wood, 
7  Q.  B.  178:    "It  is  extremely  probable  that  the  alteration 
suggested  would  express  what  the  legislature  meant,  but  we, 
looking  at  the  words  as  judges,  are  no  more  justified  to  intro- 
duce words  than  we  should  be  if  we  added  any  other  meaning. 
We  cannot  do  more  than  give  such  a  meaning  as  the  words 
authorize." 
But  the  want  of  uniformity  in  the  Act  is  no  less  appar- 
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ent  in  other  provisions,  affecting  both  classes  of  estates.  The 
tax  professes  to  be  2  per  cent,  on  all  legacies,  but  the  effect 
of  the  exemption  of  $5,000  (and  this  irrespective  of  the  ques- 
tion how  far  the  exemption  in  itself  is  forbidden  as  being 
"other  than  the  property"  permitted  to  be  exempted  by  Sec- 
tion I,  Article  IX,  of  the  Constitution)  is  to  make  the  rate 
upon  legacies  of  the  same  amount  vary  with  every  variation 
in  the  size  of  the  entire  estate.  Thus:  Legacies  of  $2,500 
to  each  of  two  children,  the  estate  amounting  in  all  to  $5,000, 
are  not  taxed  at  all;  legacies  of  $2,500  to  each  of  three  chil- 
dren, the  entire  estate  being  $7,500,  are  taxed  at  the  rate 
of  two-thirds  of  i  per  cent.  ($50  in  all);  legacies  of  $2,500 
to  each  of  four  children,  the  entire  estate  being  $10,000,  are 
taxed  I  per  cent.  ($100  in  all);  legacies  of  $2,500  to  each  of 
six  children,  the  entire  estate  being  $15,000,  are  taxed  one 
and  one-third  per  cent.  ($200  in  all);  and  so  on  in  ever-in- 
creasing ratio.  And  yet,  as  the  title  informs  us,  the  tax  is 
imposed,  not  on  the  estate,  qua  estate,  but  on  legacies  as  a 
class;  and  executors  are  required  to  deduct  from  every  leg- 
acy "$2  in  every  hundred  upon  the  whole  legacy  paid  .  .  . 
for  the  use  of  the  commonwealth." 

The  inequality,  perhaps,  is  still  greater  in  the  case  of  unpaid 
legacies  under  wills  of  persons  dying  before  the  passage  of 
the  Act,  where  actual  distribution  to  other  legatees  had 
previously  been  made  to  the  full  extent  of  the  exemption. 

Finally  there  is  the  want  of  equality  as  to  past  estates  re- 
sulting from  exempting  from  tax  such  legacies  as  have  been 
actually  paid  before  the  passage  of  the  Act,  and  imposing  it 
upon  those  which,  though  no  less  completely  vested,  have 
been  withheld  from  the  legatee  by  pure  accident,  neglect, 
dishonesty,  pressure  of  business  of  courts  or  counsel,  etc., 
etc.,  etc. 

But,  it  is  said,  a  tax  is  not  within  the  constitutional  provis- 
ion unless  it  is  imposed  annually;  the  question  of  uniformity 
is  to  be  determined,  not  by  what  the  law  does,  but  by  what 
the  legislature  may  say  as  to  the  rate;  and  that  notwith- 
standing absolute  inequality  may  be  demonstrated,  a  differ- 
ence of  this  kind  does  not  constitute  a  "want  of  uniformity." 

The  case  is  to  be  decided  under  the  Constitution  and  laws 
of  Pennsylvania.  "A  constitution,"  as  was  said  by  Chief  Jus- 
tice Gibson,  in  Navigation  Co.  v.  Coons,  6  W.  &  S.  loi, 
114,  "is  made  not  particularly  for  the  inspection  of  lawyers, 
but  for  the  inspection  of  the  million,  that  they  may  discover 
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their  rights  and  duties;  and  it  is  consequently  expressed  in 
terms  that  are  most  familiar  to  them.  Words,  therefore, 
which  do  not  of  themselves  denote  that  they  are  used  in  a 
technical  sense,  are  to  have  their  plain,  popular,  obvious  and 
natural  meaning."  Taxes  on  collateral  successions  had  been 
known  for  more  than  fifty  years  when  the  Constitution  of 
1874  was  adopted.  They  are  spoken  of  as  taxes  in  innumer- 
able Acts  of  Assembly  and  decisions  of  the  courts,  and  by 
the  people  of  the  state,  who,  during  all  this  time,  had  been 
accustomed  to  paying  them;  and  the  very  Act  now  under 
consideration,  not  only  in  its  title  (which  would  otherwise  be 
defective),  but  in  every  section,  speaks  of  the  "tax"  which  it 
seeks  to  impose.  And  yet  we  are  solemnly  asked  to  say  that 
this  is  not  a  tax,  but  an  excise  or  duty.  What  is  an  excise 
or  duty  but  one  species  of  tax?  The  Constitution  is  ex- 
plicit: ''All  taxes  shall  be  uniform''  etc.,  etc.  See  Com.  v. 
Randall,  2  W.  N.  C.  210.  If  the  people  of  Pennsylvania  who 
thus  expressed  themselves  are  to  be  told  that  *'all"  does  not 
mean  all;  that  a  tax  is  not  a  tax  unless  imposed  periodically; 
and  that  "uniform"  does  not  mean  uniform,  but  is  dependent 
on  the  terms  and  method  by  which  the  legislature  may  ex- 
press itself,  the  announcement  should  be  made  by  that  tri- 
bunal whose  decrees  are  final,  and  to  whose  decisions  all 
must  bow  in  silent  submission. 

I  concur  in  sustaining  the  exceptions  in  those  estates  in 
which  the  tax  has  been  allowed,  and  dismissing  them  in  all 
others. 

Ashman,  J.,  dissenting,  Dec.  4,  1897. — The  specific  rea- 
sons by  force  of  which  this  Act  is  sought  to  be  overthrown 
nearly  all  revolve  around  the  proposition  that  it  violates 
the  article  of  the  Constitution  which  declares  that  "all  taxes 
shall  be  unifonn  upon  the  same  class  of  subjects."  That  the 
Act  exempts  personal  property  to  the  amount  of  $5,000  in 
all  estates  and  taxes  all  personalty  beyond  that  limit;  that  it 
taxes  undistributed  parts  of  estates  and  exempts  those  which 
had  been  paid  before  its  passage;  that  it  is  levied  upon  per- 
sonal property  to  the  exclusion  of  real  estate;  these  and  other 
objections  which  have  been  made  are  simply  iterations  of  the 
charge  that  it  is  not  uniform  in  its  operation.  With  profound 
respect  for  the  opinion  of  the  majority  of  the  court  which 
has  found  this  indictment  to  be  true,  I  am  yet  unable  to  see 
in  what  respect  the  Act  offends  the  organic  law  of  the  state. 
It  may  be  faulty  in  construction,  by  introducing  a  new  class 
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of  subjects  through  the  gate  of  a  proviso,  or,  by  describing 
as  direct  inheritors,  artificial  bodies  which  do  not  take  by 
inheritance,  but  if  its  purpose  is  legitimate,  it  will  stand  in 
spite  of  these  defects.  No  case  has  yet  decided  that  a  slip  in 
grammar,  or  a  blunder  in  method,  or  even  an  omission  of 
words  where  they  are  supplied  by  the  context,  will  vitiate  a 
statute.  It  is  perhaps  well  that  the  courts  have  been  lenient, 
because  Acts  drawn  by  accomplished  lawyers,  which  have 
established  rules  of  property  and  personal  rights,  have  never- 
theless been  wanting  in  scientific  arrangement  and  even  in 
accurate  expression. 

The  principle  which  runs  through  the  ninth  article  of  the 
state  Constitution  is  that  taxation  may  be,  as  inevitably  it  is, 
levied  upon  classes;  the  language  of  the  article,  "all  taxes 
must  be  uniform  upon  the  same  class,"  can  imply  nothing 
else.  Hence  the  uniformity  which  is  prescribed  is  not  abso- 
lute and  universal,  but  class  uniformity.  If  it  were  otherwise, 
the  legislature,  when  it  would  raise  a  revenue,  must  tax 
everything,  except  the  properties  specifically  named  in  the 
Act  which  can  be  the  subject  of  ownership,  or  else  it  must 
forego  any  taxation  at  all.  It  may  not  place  a  levy  upon 
mortgages,  or  carriages,  or  steamships,  and  stop  there;  if 
absolute  uniformity  is  the  mandate  of  the  Constitution,  it 
must  tax  also  the  tools  of  the  mechanic,  the  library  of  the 
professional  man,  the  rags  of  the  beggar.  As  to  the  make-up 
of  these  classes,  whether  they  shall  be  composed  of  persons 
or  property;  as  to  their  limits,  whether  they  shall  embrace 
objects  few  or  many;  and  as  to  the  rate  of  taxation,  whether 
it  shall  be  high  or  low,  or  whether  it  shall  differ  as  between 
the  classes,  the  Constitution  says  nothing;  its  single  injunc- 
tion is  that  wnthin  each  class  the  imposition  shall  be  uniform. 
What  may  be  styled  the  ethics  of  taxation  is  left  to  be  dealt 
with  by  the  legislature.  The  charge  that  the  Act  of  May, 
i8q7,  is  aimed  at  the  rich,  and  throws  upon  that  class  the 
whole  of  a  burden  which  should  be  shared  by  the  poor,  may 
be  adapted  to  the  hustings,  but  should  have  no  place  in  a 
legal  argument  which  is  addressed  to  the  constitutionality 
of  the  statute.  Some  matters  may  be  safely  left  to  the  nat- 
ural sense  of  the  individuals  who  compose  the  lawmaking 
body;  if  they  are  not  above,  they  at  least  are  not  below  the 
moral  plane  of  the  community  from  which  they  have  been 
chosen;  and  the  instinct  of  self-preservation,  if  a  higher  in- 
centive shall  be  wanting,  will  save  them  from  adopting  any 
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measure,  the  monstrous  injustice  of  which  may  work  their 
political  destruction. 

That  this  constitutional  rule  of  uniformity  is  to  operate 
only  withm  the  respective  classes  of  taxable  objects,  so  that 
the  rate  assessed  upon  one  class  may  differ  as  widely  as  the 
poles  from  the  rate  affixed  to  another,  is  also  shown  by  the 
nature  of  the  properties  which  the  Constitution  itself  permits 
to  be  exempted  from  taxation.  These  belong  to  one  divi- 
sion only;  they  are  all  tangible  and  material  objects.  But 
incorporeal  property  exists  which  is  the  subject  of  owner- 
ship and  may  be  therefore  the  subject  of  taxation;  and  the 
standard  for  its  assessment  may  be  wholly  unlike  the  stand- 
ard which  governs  in  the  former  class.  So  there  are  rights, 
the  creatures  of  statute,  which  are  not  technically  property, 
but  which  nevertheless  have  value,  and  for  that  reason  are 
available  for  state  revenue.  The  right  to  carry  on  a  particu- 
lar business  or  trade,  and  the  right  to  inherit  the  estate  of  a 
decedent  are  of  this  character.  The  impost  laid  upon  these 
rights  has  always  been  distinguished  by  the  courts  from  tax- 
ation, and  has  been  styled  a  license.  Far  from  being  a  ver- 
bal refinement,  the  distinction  between  the  two  terms  is  radi- 
cal; a  tax  is  the  debt  which  the  citizen  owes  to  the  state;  a 
license  is  the  title  by  which  he  claims 'and  exercises  his  right. 
When,  therefore,  the  organic  law  of  the  commonwealth,  in 
placing  a  curb  upon  the  body,  which,  outside  of  the  limits 
imposed  by  the  Constitution,  is  omnipotent,  by  declaring  that 
the  taxes  imposed  by  that  body  shall  be  uniform,  is  silent 
as  to  the  licenses  which  are  equally  subject  to  its  will,  the 
question  may  be  asked  with  the  utmost  seriousness,  whether 
licenses  were  intended  to  be  uniform.  The  courts  have  the 
power,  and  it  is  one  to  be  exercised  only  with  infinite  cau- 
tion, to  undo  the  work  of  the  legislature  by  declaring  an  Act 
unconstitutional;  but  they  cannot  do  this  by  reading  into 
the  Constitution  words  which  the  framers  of  that  instrument 
saw  fit  to  leave  out.  To  declare  a  statute  unconstitutional 
upon  the  strength  of  a  word  which  nowhere  appears  in  the 
Constitution,  would  be  a  more  flagrant  violation  of  that  in- 
strument by  the  courts  than  a  faulty  title  to  the  Act  or  the 
introduction  of  an  enacting  clause  under  the  form  of  a  pro- 
viso would  be  by  the  legislature. 

But  this  point  may  be  abandoned,  and  it  may  be  conceded 
that  the  legislature  obliterated,  if  such  a  thing  was  possible, 
the  distinction  between  taxes  and  licenses,  by  giving  to  this 
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Act  the  title  of  a  tax  law.  In  that  case  the  charge  of  2  per 
cent,  on  inheritances  was  a  tax,  and,  like  all  other  taxes,  re- 
quired to  be  uniform  within  the  class  on  whose  constituents 
it  was  laid.  Just  here  the  main  assault  upon  the  statute  is 
attempted.  It  is  said  that  a  tax  law  which  singles  out  for  its 
purpose  from  among  the  inheritors  of  the  estates  of  dece- 
dents dying  before  its  passage  only  those  who  had  not  yet 
received  their  portions,  while  it  leaves  untouched  those  who 
had  been  paid,  is  not  uniform  in  its  working.  The  fallacy  of 
this  objection  lies  in  its  assumption  that  the  legislature  was 
in  some  way  restricted  in  its  formation  of  classes  of  taxable 
subjects;  that  it  could  not,  for  instance,  arrange  in  one  class 
lineal  descendants  and  in  another  collateral  kindred;  and  that 
it  could  not  impose  upon  the  first  class  a  higher  or  a  lower 
burden  than  that  which  it  placed  on  the  second.  ^It  would 
waste  time,  however,  to  cite  a  tithe  of  the  cases  and  of  the 
Acts  which  have  never  been  questioned,  by  which  this  power 
of  the  legislature  is  assured.  A  few  of  the  authorities  were 
referred  to  in  the  adjudication  in  Lacey's  Estate,  and  they 
show  that  these  classes  may  again  be  subdivided,  without 
thereby  creating  an  illegal  exemption  or  impairing  the  uni- 
formity required  by  the  .Constitution.  What,  then,  is  the  class 
of  taxable  persons  which  has  been  created  by  the  Act  of  1897? 
The  answer  is:  All  persons  (not  taxed  as  collaterals)  who, 
after  the  date  of  its  passage,  shall  be  paid  or  entitled  to  be 
paid  their  shares  of  the  estates  of  decedents.  The  Act  taxes 
their  right  of  inheritance,  not  their  property;  and  it  meas- 
ures the  value  of  the  right  in  the  individual  instance  by  the 
value  of  the  individual  share.  It  does  not  tax  the  heritable 
right  of  those  who,  before  its  date,  had  been  paid  their 
shares,  not  because  it  lacks  the  power  to  tax,  but  because  in 
their  case  the  right  had  been  exhausted  by  the  payment, 
and  was  therefore  valueless.  The  inheritor  from  a  decedent 
holds  his  right  of  inheritance  as  he  holds  his  property,  sub- 
ject to  the  taxing  power  of  the  state.  The  circumstances  that 
when  the  right  arose  it  was  not  covered  by  a  tax  law,  gave 
him  no  such  vested  right  as  would  save  it  from  future  taxa- 
tion. Even  on  the  strict  equities  of  the  case,  two  men  stand 
on  the  same  grade  and  may  be  enrolled  in  the  same  class, 
who  receive  their  respective  shares  on  the  same  day,  al- 
though the  right  of  inheritance  accrued  to  one  of  them  fifty 
years  ago,  and  the  right  of  the  other  only  yesterday.  Not 
to  labor  the  point  unduly,  the  inheritor  whose  right  was  ac- 
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quired  before  the  Act,  but  whose  share  was  still  undistrib- 
uted at  the  date  of  the  Act,  stands,  by  comparison  with  his 
co-distributee  who  was  paid  his  interest,  in  the  same  position 
as  the  buyer  of  a  commodity  to  be  delivered  in  the  future, 
which  at  the  time  of  purchase  was  taxed,  but  upon  which, 
before  the  delivery,  a  tax  has  been  laid.  He  is  subjected  to  an 
after-imposed  burden  from  which  the  seller  is  exempt;  but 
can  it  be  said  that  the  taxing  power  has  interfered  with  his 
vested  rights?  To  review  in  a  sentence  what  has  been  said, 
and  to  discard  the  distinction  between  a  tax  on  a  right  and  a 
tax  on  property,  which  would  seem  to  be  the  scientific  point 
from  which  to  argue,  the  power  of  the  legislature  to  form 
taxable  groups  of  persons  or  things  is  untouched  by  the  Con- 
stitution, and  is  practically  limitless;  in  the  exercise  of  this 
power  the  legislature  may  class  together  all  direct  inheritors 
who,  after  a  given  date,  shall  be  paid  their  shares  of  dece- 
dents' estates,  whether  the  right  to  inherit  accrued  before 
or  after  that  date;  that  the  power  is  restricted  only  to  the 
extent  that  the  tax  shall  be  uniform  within  each  class;  and, 
finally,  that  a  tax  of  2  per  cent,  on  all  estates  embraced  in 
this  class  is  a  uniform  tax  within  the  meaning  of  the  Consti- 
tution. 

I  have  entitled  this  as  a  dissent  from  the  opinion  of  the 
court  in  Lacey's  Estate,  because  the  adjudication  of  the  ac- 
count in  that  estate  set  out  other  reasons  which  I  believe  to  be 
valid,  but  which  I  have  not  repeated,  for  upholding  the  con- 
stitutionality of  the  Act.  Except  as  to  tfie  provision  for  dis- 
count and  penalties  connected  with  the  estates  of  decedents 
(lying  before  its  passage,  which,  if  it  cannot  be  made  to  oper- 
ate from  the  date  of  the  Act,  must  be  held  to  be  invalid,  be- 
cause impossible  of  a  literal  execution,  the  Act,  in  my  judg- 
ment, conforms  to  the  requirements  of  the  Constitution. 

From  Charles  H.  Bannard,  Esq. 


Commonwealth  v.  BelL 

Crinnnal  law— Evidence — Act  of  May  21,  1885,  P.  Z.  23. 

On  the  first  trial  of  a  criminal  case  the  defendant  did  not  testify.  On 
the  second  trial  of  the  same  case  the  defendant  offered  himself  as  a  wit- 
ness. //Wrf,that  it  was  incompetent  for  counsel  for  the  commonwealth 
to  interrograte  the  accused,  as  to  his  failure  to  testify  on  the  former  trial. 

The  Act  of  May  21,  1885,  P-  L.  23,  embraces  the  failure  of  a  defendant 
to  testify  in  any  former  trial  of  the  same  case. 
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Rule  for  new  trial.    Q.  S.  Lawrence  Co.    Sept.  T.,  1896, 
No.  51. 

D.  B,  &  L.  T,  Kurtz,  Dana  &  Long,  /.  Norman  Martin,  S.  P. 
Emery,  for  rule. 

Robert  K.  Aiken,  contra. 

Miller,- P.  J.,  35th  district,  specially  presiding,  Dec.  4, 
1897. — This  case  has  been  tried  twice.  On  the  first  trial  the  de- 
fendant did  not  offer  himself  as  a  witness;  on  the  second  trial 
he  did.  The  prosecution,  without  objection  on  the  part  of  de- 
fendant's counsel,  interrogated  the  defendant  when  on  the  wit- 
ness stand  as  to  whether  or  not  he  had  offered  himself  as  a 
witness  on  the  first  trial,  and  on  his  answering  in  the  nega- 
tive the  prosecution  further  interrogated  him  as  to  his  rea- 
sons for  not  being  a  witness.  Subsequently  the  defendant's 
attorneys  moved  to  strike  out  all  the  cross-examination  bear- 
ing upon  that  point.  This  was  refused  by  the  court.  In  the 
argument  to  the  jury  the  district  attorney  commented  upon 
the  defendant's  neglect  to  testify  at  the  first  trial.  The 
ruling  of  the  court  on  the  motion  to  strike  out  and  the  com- 
ments of  the  district  attorney  on  the  omission  of  the  defendant 
to  testify  on  the  first  trial  are  the  chief  reasons  for  the  motion 
for  a  new  trial. 

At  the  time  of  the  trial  we  were  satisfied  that  the  cross- 
examination  of  the  defendant  and  the  comments  of  the  dis- 
trict attorney  on  this  question  were  proper.  It  occurred  to  us 
then  that  when  the  defendant  availed  himself  of  the  privilege 
conferred  by  the  statute  he  subjected  himself  voluntarily  to 
the  situation  of  any  other  witness,  and  if  compelled  to  answer 
disparaging  questions,  or  to  give  evidence  relative  to  the 
issue  injurious  to  himself  it  was  the  consequence  of  an  elec- 
tion which  he  made  to  become  a  witness,  which  involved  a 
waiver  on  his  part,  at  that  time,  of  the  constitutional  exemp- 
tion.   As  a  general  principle  this  is  undoubtedly  the  law. 

In  People  of  the  State  of  New  York  v,  Tice,  decided  in 
1892,  and  reported  in  15  L.  R.,  Annotated,  669,  the 
question  is  fully  discussed  as  to  the  range  of  cross-exam- 
ination on  an  accused  person  who  offers  himself  as  a  witness 
in  his  own  behalf. 

The  notes  of  the  case  are  voluminous,  citing  from  the 
reported  decisions  of  twenty-five  states.  The  general  rule  to 
be  deduced  from  all  these  decisions  in  jurisdictions  where 
there  is  no  statutory  limitation  is  that  an  accused  person  tes- 
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tifying  in  his  own  behalf  is  to  be  cross-examined  like  any 
other  witness;  that  it  is  in  his  character  as  a  witness  and  not 
as  the  defendant  that  we  must  look  upon  the  question  of 
cross-examination.  On  the  argument  for  a  new  trial  it  was 
conceded  by  counsel  that  except  in  the  single  case  of  Rich- 
ardson V.  The  State,  33  Texas  Crim.  Rep.,  the  ques- 
tion now  raised  has  never  been  before  the  courts,  so  far  as 
reported  cases  show.  Since  the  argument  we  have  further 
investigated  the  question,  but  we  cannot  find  any  other  re- 
ported case. 

The  statute  of  our  state  is  that  of  May  21,  1885,  P-  L.  23, 
and  is  as  follows:  "That  in  the  trial  of  all  indictments  and 
complaints  and  other  proceedings  triable  in  any  court  of 
competent  jurisdiction  within  this  commonwealth,  against 
persons  charged  with  the  commission  of  misdemeanors  or 
felonies,  of  whatever  g^ade,  the  person  so  charged  shall  at  his 
own  request,  but  not  othen^'ise,  be  deemed  a  competent  wit- 
ness; but  his  or  her  neglect,  omission  or  refusal  to  testify  shall 
not  create  any  presumption  against  him  or  her,  nor  shall  any 
reference  be  made  to,  nor  shall  any  comment  be  made  upon 
such  neglect,  omission  or  refusal  by  counsel  in  the  case  dur- 
ing the  trial  of  the  cause." 

In  Com.  V.  Brown,  16  W.  N.  C.  557,  the  defendant  was 
not  a  witness.  A  reference  as  to  his  competency  to  tes- 
tify was  made  during  the  trial  by  counsel  for  the  prosecu- 
tion. 

This  was  the  basis  for  a  motion  for  a  new  trial  by  the  de- 
fendant. In  granting  a  new  trial  Galbraith,  J.,  said:  "This 
law  was  intended  for  the  benefit  of  persons  on  trial  for  alleged 
criminal  offenses,  and  in  thus  extending  the  right  to  those 
accused  of  crime  to  testify  in  their  own  behalf,  the  legislature 
was  as  cautious  to  guard  against  any  adverse  inference  being 
drawn  from,  or  any  advantage  taken  of,  the  omission  of  a 
defendant  to  avail  himself  of  this  privilege."  "The  neglect, 
omission  or  refusal  to  testify  shall  not  create  any  presump- 
tion against  him  or  her,  nor  shall  any  reference  be  made  to, 
nor  shall  any  comment  be  made  upon  such  neglect,  omission 
or  refusal  by  counsel  in  the  case  during  the  trial  of  the  cause." 
These  are  strong  and  sweeping  words  of  prohibition,  and  too 
clear  to  admit  of  any  doubt  as  to  their  meaning. 

The  Texas  statute  granting  the  right  to  the  accused  to  be 
a  witness  in  his  own  behalf  expressly  provides  that:  "This 
failure  of  defendant  to  testify  shall  not  be  alluded  to  or  com- 
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merited  on  by  counsel  in  the  case."  In  this  respect  it  is  simi- 
lar to  our  own. 

In  Richardson  v.  The  State,  supra  (s.  c,  27  S.  W.  Rep. 
139),  there  were  three  trials.  The  accused  was  not  a  witness 
on  the  first  or  second  trial,  but  was  on  the  third.  On  the  third 
trial  counsel  for  the  state  interrogated  the  accused  as  to  his 
failure  to  testify  on  the  former  trials.  The  defendant  was 
convicted,  and  on  an  appeal  to  the  higher  court  it  was  held, 
all  the  judges  present,  and  all  concurring,  as  follows:  "The 
statutes.  Article  730,  Code  of  Criminal  Procedure  (Acts 
1889,  p.  37),  expressly  provides  that  the  failure  of  a  defend- 
ant to  testify  shall  not  be  alluded  to  or  commented  on  by 
counsel  in  the  case. 

"Appellant  being  on  the  stand,  the  state,  over  his  objec- 
tion, proved  by  him  that  there  had  been  two  former  trials, 
and  that  appellant  had  not  been  a  witness  in  either  of  these 
trials;  and  counsel  for  the  state  in  argument  alluded  to  the 
fact  that  he  had  not  testified  on  the  former  trials.  The  Act 
giving  the  defendant  a  right  to  be  a  witness  in  his  own  behalf 
expressly  provides  that  the  failure  of  defendant  to  testify  shall 
not  be  alluded  to  or  commented  on  by  counsel  in  the  case. 
The  question  is,  does  the  statute  refer  to  the  failure  to  testify 
on  the  pending  trial,  or  does  it  prohibit  counsel  from  alluding 
to  or  commenting  on  the  failure  of  the  defendant  to  testify 
on  the  former  as  well  as  the  present  trial?  The  defendant  has 
the  right  to  testify  or  not  as  he  chooses. 

"Whether  he  does  or  does  not  is  no  concern  of  the  state, 
or  of  any  person  except  himself.  The  statute  is  broad,  and 
does  not  confine  the  inhibition  to  commenting  on  or  alluding 
to  the  failure  to  testify  on  the  pending  trial. 

"The  reasons  for  the  inhibition  are  as  cogent  in  the  one  case 
as  the  other,  and  we  are  of  opinion  that  the  statute  covers 
both.    The  judgment  is  reversed  and  the  case  remanded." 

In  the  absence  of  any  other  decision  on  that  question,  this, 
which  was  concurred  in  by  all  the  judges  of  the  court  of  re- 
view of  Texas,  should  have  great  weight.  Our  statute,  how- 
ever, goes  further  even  than  the  Texas  statute. 

It  provides  in  addition:  "His  or  her  neglect,  omission  or 
refusal  to  testify  shall  not  create  any  presumption  against  him 
or  her."  We  admitted  the  evidence  of  defendant's  silence  on 
the  first  trial  to  aflfect  his  credibility;  and  it  could  not  fail 
to  create  a  presumption  against  him  with  the  jury.  If  it  did 
not  create  this  presumption  it  was  no  fault  of  the  court.    Fol- 
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low  out  the  proposition  to  its  legitimate  conclusion.  A  de- 
fendant is  on  trial.  In  the  opinion  of  his  counsel  the  case 
against  him  is  so  weak  that  there  should  not  be  a  convic- 
tion.   The  defendant  does  not  go  upon  the  stand. 

To  the  surprise  of  his  counsel  the  jury  convicts,  and  be- 
cause in  the  opinion  of  the  court  the  verdict  was  against  the 
weight  of  the  evidence  a  new  trial  is  granted.  The  case  goes 
to  trial  a  second  time.  The  commonwealth  has  strength- 
ened its  case  by  additional  witnesses  and  new  evidence.  The 
defendant  goes  upon  the  stand,  and  his  failure  to  testify  on  the 
former  trial  is  used  "to  create  a  presumption  against  him," 
one  of  the  inhibitions  in  the  statute.  Thus  the  privilege  con- 
ferred upon  him  by  the  statute  is  used  by  the  prosecution  to 
the  detriment  of  the  defendant,  and  his  only  safety  would  be 
,  to  be  a  witness  at  all  times,  or  at  no  time.  As  is  said  in  Rich- 
ardson V.  The  State,  supra:  "The  defendant  has  the  right  to 
testify  or  not  as  he  chooses.  Whether  he  does  or  does  not 
is  no  concern  of  the  state  or  of  any  person  except  himself." 
The  statute  was  intended  solely  for  the  benefit  of  the  defend- 
ant. It  permits,  not  compels,  him  to  testify.  If  he  does  not 
choose  to  avail  himself  of  the  permission  he  need  not;  and  he 
has  the  assurance  of  the  statute  that  no  adverse  comment  can 
be  made  on  his  failure  to  do  so,  nor  shall  such  omission  create 
any  presumption  against  him.  If  it  is  competent  to  prove  on 
a  second  trial,  the  defendant  being  a  witness  in  his  own  behalf, 
that  he  did  not  testify  on  the  first  trial,  it  would  be  equally 
competent  to  prove  on  the  second  trial,  when  the  defendant 
testified  on  the  first  but  not  on  the  second,  that  he  had  so 
testified  on  the  first.  If  it  were  not  for  the  words  of  prohibi- 
tion in  the  statute  the  examination  would  be  competent  in 
both  cases.  If  the  case  at  bar  was  a  civil  and  not  a  criminal 
suit  we  would  have  no  doubt  but  that  the  cross-examination 
and  comments  of  the  district  attorney  in  his  argument  to  the 
jury  were  proper. 

At  common  law  parties  in  both  civil  and  criminal  cases  were 
prohibited  from  testifying  by  reason  of  their  want  of  com- 
petency. Objections  to  competency  have  been  removed  by 
the  statute,  but  objections  to  credibility  remain  now  as  they 
always  have.  Hence  any  examination  that  would  affect  the 
credibility  of  the  witness  in  a  civil  suit  is  permitted,  and  his 
not  availing  himself  of  his  privilege  to  testify  might  be  used 
to  create  a  presumption  against  him.  The  same  rule  holds 
good  in  a  criminal  case,  except  so  far  as  the  statute  guards 
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against  any  adverse  inference  being  drawn  from,  or  any  ad- 
vantage taken  of  the  omission  of  a  defendant  to  avail  himself 
of  this  privilege.  With  this  exception  he  takes  the  privilege 
cum  onere.  His  words,  his  manner,  his  situation  and  his 
interest  in  the  result  are  all  proper  subjects  of  comment  and 
consideration  upon  the  question  of  his  credibility:  Onofri  v* 
Com.,  20  W.  N.  C.  264;  Com.  v.  Orr,  138  Pa.  276.  Hav- 
ing availed  himself  of  the  privilege,  and  offering  himself  as  a 
witness  in  his  own  behalf  and  testifying,  his  silence  on  an  im- 
portant  question  of  fact  peculiarly  within  his  knowledge,  may 
be  unfavorably  commented  upon  by  the  prosecution:  Com. 
V,  Wolfinger,  7  Kulp,  537.  Indeed,  it  is  well  settled  that  by 
availing  himself  of  the  statutory  privilege  and  becoming  a 
witness  in  his  own  behalf,  an  accused  person  waives  his  con- 
stitutional exemption  from  being  a  witness  against  himself, 
and  places  himself  in  the  attitude  of  any  other  witness  in  re- 
spect to  the  right  of  cross-examination:  Com.  v.  Barry,  8  Pa. 
C.  C.  R.  216;  People  of  the  State  of  New  York  v.  Tice,  supra, 
and  notes. 

But  it  is  also  universally  held  that  to  the  extent  of  the 
statutory  limitations  and  prohibitions  the  accused  is  pro- 
tected in  his  statutory  rights  when  he  becomes  a  witness,  and 
that  cross-examination  of  the  accused  is  regulated  by  the 
statute  when  limitations  are  coupled  with  the  privilege  of 
testifying. 

To  have  granted  the  accused  the  privilege  of  testifying 
and  not  protecting  him  from  adverse  comment  in  case  he  did 
not  avail  himself  of  the  privilege,  would  have  made  his  condi- 
tion worse  than  before.  His  silence  would  have  been  used  as 
evidence  against  him.  Hence  the  limitations  in  our  statute, 
and  the  importance  that  the  accused  should  have  the  benefit 
of  the  whole  statute  at  any  and  at  all  times  when  his  life  or 
liberty  is  put  in  jeopardy. 

We  are  of  opinion  that  the  inhibitions  in  our  statute  are 
not  limited  or  restricted  to  the  pending  trial,  but  are  broad 
enough  to  embrace,  are  intended  to  embrace,  and  do  embrace 
the  failure  of  the  defendant  to  testify  in  any  former  trial  of 
the  case. 

It  is  but  just  to  the  district  attorney  that  the  court  should 
assume  the  entire  responsibiliy  of  the  error  committed.  The 
evidence  went  in  in  the  first  instance  without  any  objection 
on  the  part  of  the  defendant's  counsel,  and  subsequently  the 
court  refused  the  motion  to  strike  out.    This  was  a  declara- 
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tion  on  the  part  of  the  court  that  the  evidence  was  proper, 
and  fully  justified  the  district  attorney  in  commenting  on 
the  same  to  the  jury  in  his  argument. 

Taking  this  view  of  the  case  it  is  not  necessary  that  we 
should  make  any  reference  to  the  other  reasons  for  a  new 
trial. 

And  now,  Dec.  4,  1897,  the  rule  for  a  new  trial  is  made 
absolute  and  the  new  trial  is  granted. 

Note. — ^The  Act  of  May  21,  1885,  is  repealed  by  the  Act  of  May  23, 
1887,  as  the  latter  Act  in  its  repealing  clauses  especially  mentions  that  it 
rep<^s  the  Act  of  May  21,  1885,  but  Section  10  of  the  Act  of  May  23, 
1^7,  uses  practically  the  same  language  as  that  contained  in  the  Act  of 
May  21,  1885. 

From  H.  K.  Gregory,  Esq.,  New  Castle,  Pa. 


Hotel  Cambridge  License. 

Liquars — Transfer  of  license — Act  of  July  75,  /<?p7,  P.  L,  ^p/, 
construed— 'Practice. 

A  transfer  of  a  liquor  license  from  one  house  to  another  in  the  same 
ward,  upon  the  petition  of  a  vendee  of  the  sheriff,  who  sold  the  license 
at  sheriffs  sale,  is  not  authorized  by  the  Act  of  July  15,  1897;  nor  can 
the  license  be  transferred  to  the  vendee  of  the  purchaser  at  the  sheriff's 
sale. 

The  Act  applies  only  to  cases  where  the  licensed  premises  have  been 
destroyed  or  unfitted  for  license  purposes,  and  where  the  landlord,  before 
expiration  of  the  license,  refuses  to  renew  the  lease  to  the  holder  of  the 
license. 

The  petition  for  transfer  of  license,  under  the  Act  of  1897,  should  clearly 
show  the  whole  title  of  the  petitioner. 

Sur  petition  for  transfer  of  license.    Q.  S.  Delaware  Co. 

On  Jan.  i,  1896,  a  license  was  granted  to  one  Fisher  at 
Hotel  Cambridge  in  Chester,  Pa.  Subsequently  Fisher  was 
sold  out  by  the  sheriff,  and  his  personal  property,  including 
the  license,  was  sold  to  a  citizen  of  the  state  of  Delaware,  who 
sold  the  license  to  the  petitioner,  who  applied  for  a  transfer 
thereof  to  another  house  in  the  same  ward.  The  petition  did 
not  set  out  the  stages  whereby  the  petitioner  became  the 
owner  of  the  license. 

IV.  S.  Sykes,  for  the  petition,  relied  upon  the  Act  of  1897, 
July  IS,  P.  L.  297. 

Clayton,  P.  J.,  Dec.  6,  1897. — ^The  licensee  of  the  Hotel 
Cambridge  was  not  the  owner.    He  voluntarily  surrendered 
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his  lease  and  gave  possession  to  the  owner.    He  did  not  re- 
quest a  renewal  or  continuance  of  his  lease. 

His  goods  were  sold  by  the  sheriflf,  including  his  interest  in 
the  license,  which  was  bought  by  one  of  his  creditors  not  a 
citizen  of  this  state,  and,  therefore,  not  entitled  to  a  transfer 
of  the  license.  The  purchaser  was  not  the  petitioner,  nor  (Joes 
the  petition  set  out  his  title  thereto.  The  petitioner  cites  as 
authority  in  the  court  to  make  the  transfer,  the  Act  of  Assem- 
bly of  1897,  P.  L.  297.  A  careful  reading  of  the  Act  will  show 
that  it  has  no  application  to  a  case  like  this.  It  authorizes  the 
court  to  transfer  licenses  to  other  houses  in  the  same  ward, 
1st.  When  the  house  from  any  cause  is  destroyed  and  no 
longer  fit  for  the  purpose.  2d.  When  the  landlord,  during 
the  life  of  the  license,  refuses  to  renew  the  lease  to  the  licensee 
in  possession  of  the  premises  at  the  expiration  of  the  term. 

It  has  no  application  to  a  transfer  to  a  sheriff's  vendee,  or 
to  any  person  purchasing  the  same  from  him,  especially  if 
such  person  was  never  in  possession  of  the  hotel  licensed.  I 
am  clearly  of  opinion  that  the  court  has  no  lawful  authority 
to  grant  the  prayer  of  the  petition. 

Transfer  refused. 

From  W.  H.  Harrison,  Jr.,  Esq.,  Media,  Pa. 


Ginsberg  v.  Bubinowitz. 
Eqidty-^JurisdicHon— Judgment  note — Surrender  of  note. 

Equity  has  jurisdiction  to  compel  the  surrender  of  a  judgment  note 
to  the  maker,  where  the  payee  of  the  note  has  no  right  to  make  any  use 
whatsoever  of  it,  and  the  maker  is  entitled  to  have  it  canceled.  In  such 
a  case  the  maker  will  not  be  obliged  to  await  an  improper  use  of  the  note 
before  he  can  move  to  assert  his  rights. 

Exception  to  master's  report.  C.  P.  Jefferson  Co.  Feb. 
T.,  1892,  No.  2. 

//.  C.  Campbell,  for  plaintiff;  W.  F,  Stewart,  for  defendant. 

Reed,  P.  J.,  Dec.  16,  1895. — ^^he  subject  of  controversy  in 
this  proceeding  is  a  certain  promissory  note  executed  and  de- 
livered by  the  plaintiff  to  the  defendant  in  the  fall  of  1887. 
This  note  was  executed  in  the  sum  of  $2,000,  payable  one  day 
after  date,  and  has  attached  to  it  a  warrant  of  attorney  author- 
izing the  confession  of  judgment  thereon.  It  does  not  appear 
whether  the  note  was  executed  under  seal  or  not.    The  de- 
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iendant  never  has  made  any  efforts  to  enforce  its  payment, 
and  the  note  remains  in  his  hands  without  any  action  ever 
having  been  taken  on  it. 

The  plaintiff  alleges,  and  the  evidence  fully  sustains  his 
contention,  that  he  and  the  defendant  engaged  in  the  mer- 
cantile business,  the  defendant  to  be  a  silent  partner  therein, 
and  the  business  to  be  conducted  and  carried  on  in  the  name 
of  the  plaintiff;  that  the  note  in  question  was  given  to  the  de- 
fendant to  secure  him  against  any  unfaithful  or  dishonest 
conduct  and  management  of  the  business  on  the  part  of  the 
plaintiff;  that  the  partnership,  within  a  few  months  after  its 
formation,  was  dissolved,  and  the  business,  and  all  matters 
pertaining  to  it,  amicably  and  satisfactorily  adjusted  and  set- 
tled between  the  parties;  and  that  the  note  has  fully  answered 
and  subserved  the  purpose  for  which  it  was  given.  The  de- 
fendant, in  his  answer,  denies  these  allegations,  and  charges 
that  the  note  was  given  to  him  to  secure  the  payment  of  a 
debt  due  from  his,  the  defendant's,  brother;  that  the  indebted- 
ness, thus  due  to  him,  exceeds  $2,000,  and  remains  unpaid, 
and  that  his  brother  is  insolvent,  and  therefore  contends  that 
he  is  entitled  to  retain  the  note  and  to  enforce  its  collection 
in  satisfaction  of  the  debt  mentioned. 

The  defendant  failed  to  support  these  allegations  in  his 
answer  by  evidence,  while  they  are  fully  met  and  overcome 
by  the  testimony  offered  on  the  part  of  the  plaintiff,  and 
which  indubitably  establishes  the  averments  of  the  bill.  It 
was  urged,  on  the  argument,  that  if  the  plaintiff's  conten- 
tion be  true,  this  note  was  given  for  a  fraudulent  purpose, 
namely:  To  protect  the  defendant  against  his  creditors,  and 
to  prevent,  hinder  or  delay  them  in  the  collection  of  their  just 
claims,  and  the  plaintiff  being  a  party  to  such  fraudulent  pur- 
pose no  court  should  lend  its  aid  to  relieve  him  from  the  con- 
sequences of  his  fraudulent  act.  This  position  would  be  well 
taken  if  there  was  any  evidence  to  sustain  it,  but  there  is  not. 
There  is  no  evidence  that  the  defendant  had  any  creditors, 
and  it  is  not  alleged  on  the  part  of  either  the  plaintiff  or  de- 
fendant that  the  note  was  given  to  defraud  any  one. 

The  serious  question  in  this  case  is  whether  a  court  of 
equity  has  jurisdiction,  and  will  intervene  to  prevent  the  con- 
fession of  judgment  on  a  note  of  this  character  and  compel 
the  holder  to  deliver  it  up  for  cancellation.  That  the  de- 
fendant has  no  right  to  make  any  use  whatsoever  of  the  note  is 
free  from  doubt,  and  that  the  plaintiff  is  entitled  to  have  it 
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surrendered  and  canceled  is  clear  and  beyond  dispute.  In 
these  circumstances  must  the  plaintiff  await  an  improper  use 
of  the  note  before  he  can  move  to  assert  his  rights  in  the 
premises,  and  then  be  compelled  to  invoke  the  equitable  pow- 
ers of  the  court  to  save  him  from  the  consequences  of  the  de- 
fendant's wrongful  act?  It  is  in  the  power  of  the  defendant, 
at  his  pleasure,  to  make  it  both  expensive  and  inconvenient 
for  the  plaintiff  to  defend  himself  against  an  attempt  to  col- 
lect this  note,  and  the  lapse  of  time  may  not  only  weaken 
but  actually  defeat  his  defence  to  it.  Moreover,  the  constant 
annoyance  and  hazard  to  which  the  plaintiff  is  subject  by 
this  outstanding  note,  in  the  hands  of  one  who  can  assign 
no  valid  reason  for  retaining  it,  is  calculated  to  harass  and 
distress  the  plaintiff,  and  to  do  him  irreparable  injury. 

Jurisdiction  in  equity  is  not  solely  dependent  on  the  want 
of  a  common-law  remedy,  and  where  that  remedy  is  inade- 
quate a  court  of  equity  will  take  cognizance  of  the  case  in 
order  that  full  and  complete  justice  may  be  done.  In  Wilson 
V,  Getty,  57  Pa.  266,  Mr.  Justice  Sharswood  said:  "But  if 
a  case  is  made  out  which  will  justify  the  court  in  declaring  a 
contract  at  an  end  it  will  in  general  be  ordered  to  be  delivered 
up  to  be  canceled.  Whatever  doubts  may  at  one  time  have 
been  entertained,  the  jurisdiction  of  a  court  of  equity  in  such 
cases  is  now  established  in  its  fullest  extent:  2  Story  Eq.,  Sec- 
tions 699  and  700.  Whenever  a  deed  or  writing  ought  not  to 
be  used  it  is  against  conscience  for  the  party  holding  it  to 
retain  it.  Whether  it  is  inequitable  from  fraud,  accident  or 
mistake,  or  it  has  become  so  from  entire  failure  of  considera- 
tion, while  it  exists  it  is  always  liable  to  be  applied  to  im- 
proper purposes,  and  it  may  be  vexatiously  litigated  at  a 
distance  of  time  when  the  proper  evidence  to  repel  the  claim 
may  have  been  lost  or  obscured." 

In  the  case  at  bar  it  is  also  to  be  observed  that  the  ques- 
tion of  jurisdiction  was  not  raised  by  demurrer  or  answer, 
and  was  not  mooted  until  after  the  plaintiff  had  closed  his 
testimony,  and  then  the  master  was  asked  to  dismiss  the  bill 
for  want  of  jurisdiction.  In  view  of  all  the  facts  and  circum- 
stances of  this  case  we  think  the  plaintiff  is  entitled  to  a  de- 
cree. 

The  defendant's  exceptions  are  dismissed,  the  report  of  the 
master  confirmed,  and  the  decree  attached  to  his  report 
signed. 

From  B.  M.  Qark,  Esq.,  Brookville,  Pa. 
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Kerr  v.  Attioks. 
Slander — Actionable  words — Excessive  verdict. 

In  an  action  of  trespass  in  slander,  the  words  proved  may  be  more  or 
fewer  than  the  words  laid,  but  if  the  slanderous  charge  is  substantially  the 
same  in  both,  it  is  an  outgrown  refinement  to  turn  the  plaintiff  out  of 
court  on  the  ground  of  a  variance. 

The  form  of  words,  "You  are  a  liar  and  a  thief,"  and  the  form  of  words, 
"Anybody  that  would  do  a  trick  like  that  is  a  liar  and  a  thief,  and  there 
is  not  an  honest  drop  of  blood  in  you" — the  facts  being  in  the  minds  of 
both  parties  and  there  being  no  dispute  as  to  what  had  been  done  by  the 
plaintiff — are  both  slanderous. 

Where  by  the  nature  of  the  case  accurate  measurement  is  impossible,  a 
court  should  set  aside  a  finding  with  hesitation,  and  only  when  it  seems 
clear  that  the  sum  awarded  is  excessive. 

Motion  for  a  new  trial.  C.  P.  Dauphin  Co.  Sept.  T.,  1897, 
No.  87.    Verdict,  $200. 

RobU  Sfwdgrass,  for  the  motion. 

John  A.  Herman  and  C.  E.  Montgomery,  contra. 

McPherson,  J.,  Dec.  21,  1897. — It  is  no  doubt  true  that 
the  slanderous  words  charged  in  a  plaintiff's  declaration  must 
be  substantially  proved  at  the  trial,  but  this  rule  is  complied 
with  where  the  words  charged  and  the  words  proved, 
although  not  precisely  the  same,  differ  in  no  essential  partic- 
ular: Johnston  v,  Tait,  6  Binney,  121;  Hersh  v.  Ringwalt,  3 
Yeates,  508;  Beehler  v,  Steever,  2  Wh.  313,  13  Am.  &  Eng. 
Ency.  of  Law,  478.  The  words  proved  may  be  more  or 
fewer  than  the  words  laid,  but  if  the  slanderous  charge  is 
substantially  the  same  in  both  it  is  an  outgrown  refinement 
to  turn  the  plaintiff  out  of  court  on  the  ground  of  a  variance. 

As  we  thought  at  the  trial,  and  still  think,  there  was  no 
conflict  in  the  testimony  on  this  point,  and  therefore  the 
court  was  not  only  justified,  but  required  to  say  that  the  slan- 
der had  been  proved.  The  words  testified  to  on  behalf  of  the 
plaintiff  were,  "You  are  a  liar  and  a  thief,"  these  being  the 
exact  words  laid  in  the  declaration;  while  the  defendant  him- 
self admitted  that  in  the  course  of  a  controversy  with  the 
plaintiff  he  said:  "Anybody  that  would  do  a  trick  like  that 
is  a  liar  and  a  thief,  and  there  is  not  an  honest  drop  of  blood 
in  you.^'  Remembering  that  the  conversation  was  about  an 
act  done  and  admitted  by  the  plaintiff  of  which  both  parties 
had  accurate  knowledge,  the  only  difference  between  them 
being  a  diflference  of  opinion  concerning  its  moral  quality,  it 
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seems  clear  that  the  defendant's  language  could  only  mean, 
**You  have  done  this  trick  and  therefore  you  are  a  liar  and  a 
thief."  Certainly  the  defendant  cannot  complain  because  the 
court  took  him  at  his  word  and  judged  him  according  to  the 
language  testified  to  by  himself.  Accordingly  we  said  to  the 
jury  in  effect,  that  it  did  not  matter  which  form  of  words  was 
used,  either  was  slanderous,  because  either  charged  the  plain- 
tiff to  be  a  thief,  and  therefore  that  the  plaintiff  might  re- 
cover unless  there  was  some  defence.  The  defence  of  justifi- 
cation was  expressly  set  up  by  the  defendant  (although  not 
formally  pleaded),  but  it  was  not  established.  There  was  not 
sufficient  evidence  to  prove  that  the  plaintiff  had  ever  stolen, 
and  therefore  it  was  our  duty  to  say  so  to  the  jury. 

It  is  argued,  however,  that  the  words  sworn  to  by  the 
defendant  were  not  actionable,  and  that  the  jury  should  have 
been  so  instructed.  This  position  is  based  upon  Stees  v.  Kem- 
ble,  27  Pa.  112,  in  which  the  slanderous  words  charged  were, 
"You  would  steal  and  you  will  steal,"  while  the  words  proved 
were,  "A  man  that  would  do  that  would  steal."  Obviously 
there  is  a  clear  and  important  distinction  between  these  words 
and  those  under  consideration.  In  the  case  cited  the  Supreme 
Court  say  that  the  words,  "A  man  that  would  do  that  would 
steal"  impute  no  charge  of  the  commission  of  an  offense 
punishable  by  law  and  are  therefore  not  actionable.  This  is 
no  doubt  true.  These  words  simply  express  the  speaker's 
opinion  that  at  some  future  time  and  under  circumstances 
not  specified,  the  plaintiff  would  commit  the  offense.  The 
scene  is  laid  in  the  future,  and  therefore  the  words  are  noth- 
ing more  than  a  discourteous  prophecy.  But  in  the  case  now 
before  the  court  the  defendant  was  referring  not  to  the  future, 
but  to  the  present.  He  and  the  plaintiff  were  discussing  an 
event  that  had  recently  taken  place.  The  facts  were  in  both 
their  minds  and  there  was  no  dispute  as  to  what  had  been 
done  by  the  plaintiff.  With  special  reference  therefore  to  this 
particular  event,  the  defendant  says:  "Any  one  that  would 
do  that" — ^it  being  known  by  both  parties  that  the  plaintiff 
had  done  this  precise  thing — "is  a  liar  and  a  thief."  And,  as 
if  to  remove  all  doubt  as  to  the  person  and  the  offense  re- 
ferred to,  the  defendant  adds,  "and  there  is  not  an  honest 
drop  of  blood  in  you."  In  our  opinion  this  is  a  direct  and 
actionable  charge  without  the  least  ambiguity  or  reservation. 

It  is  also  argued  that  the  damages  are  excessive.  Perhaps 
upon  this  point  I  might  as  an  individual  be  disposed  to  agree 
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with  the  defendant's  counsel,  but  the  jury  has  thought  dif- 
ferently, and  the  court  cannot  say  that  the  verdict  is  wrong. 
In  a  matter  such  as  this,  where  in  the  nature  of  the  case  accu- 
rate measurement  is  impossible,  a  court  should  set  aside  a  find- 
ing with  hesitation  and  only  when  it  seems  clear  that  the  sum 
awarded  is  excessive.  We  cannot  say  that  the  defendant  is 
asked  to  pay  too  much  for  having  called  the  plaintiff  a  thief, 
for  trying  to  have  him  discharged  from  employment  as  a  dis- 
honest man,  and  for  repeating  the  slander  at  the  trial  by  an 
ineffectual  attempt  to  justify. 

A  new  trial  is  refused  and  judgment  is  directed  on  the 
verdict  upon  payment  of  the  jury  fee. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Swanson  v.  Hickman. 

Judgment  note — Attorney's  commissions'—Justice  of  the  peace, 

A  provision  in  a  promissor)r  note  for  attorney's  commissions  upon 
entry  of  judgment  on  the  note  in  a  court  of  record,  is  not  a  promise  to 
pay  attome/s  commissions  upon  which  an  action  will  lie  before  a  justice 
of  the  peace,  after  the  face  of  the  note  and  interest  has  been  paid. 

Certiorari.    C.  P.  McKean  Co.    Oct.  T.,  1897,  No.  293. 

Shaffer  &  Shaffer,  for  plaintiff. 
Neil  C.  MacEwen,  for  defendant. 

Morrison,  J.,  Nov.  8,  1897. — ^The  record  returned  by  the 
justice  of  the  peace  shows  that  on  June  6,  1896,  the  defend- 
ant below  executed  and  delivered  to  the  plaintiff  a  promissory 
note,  of  which  the  following  is  a  copy: 

$60.00.  "Kane,  Pa.,  June  6, 1896.  Three  months  after  date 
for  value  received  I  promise  to  pay  E.  Swanson  or  order, 
at  the  Kane  Bank,  sixty  dollars,  without  defalcation,  with 
interest.  I  authorize  my  attorney  of  record  to  appear  for  and 
confess  judgment  against  me  for  said  sum,  with  cost  of  suit, 
release  of  errors,  with  ten  per  cent,  attorney's  commission 
added,  waiving  all  rights  of  inquisition,  exemption,  stay  of 
execution  and  appeal.  W.  J.  Hickman.         [l.  s.]" 

The  record  shows  that  the  suit  was  commenced  before  the 
justice  on  August  30,  1897,  on  the  above  note.  The  record 
also  shows  that  on  July  17,  1897,  the  defendant  below  had 
paid  to  the  plaintiff  and  his  attorney  the  debt  and  interest 
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due  upon  said  note  in  full  and  2y  cents  more  than  was  actu- 
ally due.  The  real  claim  set  forth  on  the  justice's  record  is  a 
balance  of  $2.68,  said  to  be  due  July  17,  1897.  But  the  record 
clearly  shows  that  on  July  12,  1897,  the  defendant  made  a 
payment  to  the  plaintiff 's  attorney  of  $18  upon  the  note, 
but  the  attorney  applied  $2.95  of  this  payment  upon  the 
attorney's  commission  mentioned  in  the  note. 

The  first  and  second  exceptions,  in  substance,  are  that  the 
record  discloses  no  legal  ground  of  action.  The  justice's 
record  must  show  a  legal  cause  of  action.  It  cannot  be  said 
that  a  promissory  note  shows  a  legal  cause  of  action  where 
the  plaintiff,  in  stating  his  claim,  clearly  places  upon  the 
record  his  admission  that  the  debt  and  interest  had  been  fully 
paid,  before  the  commencement  of  the  suit. 

The  printed  portion  of  the  note  beginning  with  "without 
defalcation,"  ending  with  "appeal,"  contains  no  promise  to 
pay  attorney's  commission  upon  which  an  action  will  lie  be- 
fore a  justice  of  the  peace.  The  warrant  simply  authorizes  an 
attorney  of  record  to  confess  judgment  against  the  defendant, 
in  a  court  of  record,  and  in  such  a  case  he  may  add  ten  per 
cent,  attorney's  commission.  A  condition  precedent  to  the 
collection  of  any  commission  on  this  was  the  confession  of  a 
judgment  in  a  court  of  record.  There  is  no  contract  by  the 
defendant  to  pay  commission  upon  which  an  action  will  lie 
before  a  justice  of  the  peace. 

We  are  surprised  that  a  justice  of  the  peace  could  be  found 
who  would  enter  judgment  for  the  plaintiff  on  such  a  claim. 

Exceptions  Nos.  i  and  2  are  sustained  and  the  judgment  of 
the  justice  of  the  peace  is  reversed  and  the  record  remitted. 
From  John  N.  Apple,  Esq.,  Smethport,  Pa. 


Bradley  Go.  v.  Anderson  et  al. 

Mechanics'  lien — Apportionment. 

An  apportioned  lien,  filed  against  one  of  three  blocks  of  houses  for 
materials  furnished  to  all  three  blocks  in  common,  is  defective  and  will 
be  stricken  off. 

Rule  to  strike  off  mechanic's  lien.  C.  P.  No.  i,  Philadel- 
phia Co.    June  T.,  1896,  No.  88. 

The  petition  for  the  rule  alleged  that  The  Walter  T.  Brad- 
ley Co.  filed  three  apportioned  lien  claims  in  the  court  of 
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common  pleas,  No.  i,  of  June  term,  1896,  numbered  con- 
secutively, 88,  89,  90.  The  first  against  five  adjoining  three- 
story  brick  dwelling-houses  on  the  east  side  of  Fiftieth  street, 
between  Ogden  and  Hoopes  streets;  the  second  against  five 
adjoining  three-story  brick  dwelling-houses  on  the  west  side 
of  Forty-ninth  street,  between  Ogden  and  Hoopes  streets; 
and  the  third  against  five  adjoining  three-story  brick  dwell- 
ing-houses on  the  north  side  of  Parrish  street,  between  Forty- 
ninth  and  Fiftieth  streets,  and  attached  to  each  lien  was  the 
same  bill  of  particulars  for  items  aggregating  $2,394.04,  and 
each  lien  was  filed  for  the  full  amount  of  the  bill  of  particulars, 
but  only  one-third  of  the  bill  of  particulars  was  apportioned 
lo  each  block,  and  of  this  apportionment,  the  sum  of  $158 
was  apportioned  to  each  house  in  a  block.  The  bill  of  par- 
ticulars represents  the  materials  furnished  to  three  blocks  of 
houses,  and  in  order  to  apportion  this  bill  three  liens  were 
filed. 

Mellick  &  Potter,  for  the  rule. — A  lien  filed  for  an  appor- 
tioned amount  of  one  bill  furnished  to  three  operations  is 
defective:  Noll  v,  Swineford,  6  Barr,  187;  Schultz  v.  Asay,  2 
Pennypacker,  41 1 ;  Brick  Co.  v.  Johnson  &  Co.,  3  Sup.  Ct. 
Rep.  220. 

/?.  O.  Moan,  contra. 

Per  Curiam. — Rule  absolute. 

From  Jesse  S.  Shepard,  Esq.,  Philadelphia. 


Amerious  Olab. 

CarporaHons — Charter — Club — Social  enjoyment 

In  an  application  for  a  charter  for  a  club  for  social  enjoyment  the  char- 
acter of  the  intended  social  enjoyments,  and  how  they  are  to  be  con- 
ducted, must  be  particularly  set  forth,  so  that  the  court  to  which  the  ap- 
plication is  presented  may  be  satisfied  that  such  enjoyments  are  lawful 
and  not  injurious  to  the  community. 

Petition  for  charter.  C.  P.  Cumberland  Co.  Nov.  T., 
1897,  No.  130. 

H,  H.  Mercer,  for  petitioners. 

BiDDLE,  P.  J.,  Nov.  27,  1897. — ^The  charter  in  this  case 
defines  the  purpose  of  the  subscribers  to  be  the  founding  of 
a  "permanent  social  club  for  the  intercourse  and  enjoyment 
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of  its  members,  and  such  kindred  purposes  as  the  club  may 
from  time  to  time  determine/'  The  application  is  made  by 
virtue  of  the  2d  section  of  the  Act  of  April  29,  1874, 
which,  inter  alia,  provides  that  a  corporation  may  be  formed 
for  "the  maintenance  of  a  club  for  social  enjoyments." 

It  has  been  repeatedly  decided  that  a  petition  framed  under 
above  clause  should  state  particularly  the  character  of  the 
intended  social  enjoyments  and  how  they  are  to  be  con- 
ducted, so  that  the  judge  to  whom  it  is  presented  may  be 
satisfied  that  they  are  "lawful  and  not  injurious  to  the  com- 
munity," other^vise  the  purpose  of  the  corporation  is  not  suffi- 
ciently disclosed:  Jacksonian  Club,  11  Pa.  C.  C.  R.  19; 
Nether  Providence  Association,  12  lb.  666;  Monroe  Re- 
publican Club,  19  lb.  568;  South  Fork  Social  and  Literary 
Club,  4  Dist.  Rep.  457.  In  the  present  instance  it  is  appar- 
ent that  this  rule  has  not  been  observed  and  that  the  language 
used  is  entirely  too  vag^e  and  comprehensive  to  come  within 
the  requirements  of  the  law. 

Another  objection  to  the  charter  before  us  is  that  it  makes 
no  reference  whatever  to  capital  stock  and  contains  no  pro- 
visions for  assessments  or  dues.  Why  is  a  decree  of  incorpo- 
ration desired?  Nothing  upon  the  face  of  the  paper  throws 
a  satisfactory  light  on  this  inquiry,  and  consequently  we  are 
not  prepared  to  certify  either  that  the  purpose  is  lawful  or 
that  it  is  not  injurious  to  the  community. 

Application  refused. 

From  Geo.  Edward  Mills,  Esq.,  Carlisle,  Pa. 


Taylor  v.  Union  Traction  Company. 

Law  of  the  road — Highways — Street-car  tracks  in  highways — 
Bicycles — Contributory  negligence. 

Where  a  driver  of  a  heavy  cart  in  a  city  street  is  proceeding  down  the 
middle  of  the  street  in  the  street-car  tracks,  and  a  bicycle  rider  coming  in 
the  other  direction,  and  with  ample  room  to  turn  to  the  right,  refuses 
to  turn  out  and  collides  with  the  horse  and  cart,  and  is  injured,  the  bicycle 
rider,  having  the  lighter  vehicle,  is,  under  all  the  circumstances,  guilty  of 
contributory  negligence,  and  cannot  recover  damages  from  the  owner  of 
the  cart. 

Motion  for  new  trial.  C.  P.  No.  4,  Philadelphia  Co. 
March  T.,  1896,  No.  444. 

Thos,  Earle  WhitCy  for  plaintiff. 
Thomas  Learning,  for  defendant. 
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WiLLSON,  J.,  May  24,  1897. — ^This  case  arose  in  the  fol- 
lowing manner:  The  plaintiff  was  riding  his  bicycle  on  his 
way  home  from  his  work;  he  rode  down  Broad  street  and 
turned  eastward  into  Dauphin  street;  while  he  was  on  his 
course  rain  fell,  making  the  streets  wet,  and  requiring,  as  the 
plaintiff  said,  some  care  on  his  part  in  order  to  avoid  the  slip- 
ping of  his  vehicle;  he  rode  down  Dauphin  street  slowly; 
before  he  reached  Thirteenth  street  he  saw  a  cart  drawn  by 
a  single  horse  on  its  way  up  Dauphin  street.  The  plaintiff 
testified  that  he  saw  the  driver  of  the  cart  coming,  that  he 
was  not  going  to  make  any  turn,  and  that  the  man  was  driv- 
ing very  fast.  According  to  the  plaintiff's  testimony,  he  first 
saw  the  cart  when  it  was  thirty  or  forty  feet  distant.  The  cart 
was  occupying  the  tracks  of  the  passenger  railway  company; 
the  plaintiff  was  riding  between  the  rails;  the  plaintiff  kept 
on  his  course  and  so  did  the  driver,  each  evidently  claiming 
or  acting  upon  the  theory  that  he  had  the  right  of  way. 
When  it  was  too  late  for  the  plaintiff  to  do  it  safely,  he  turned 
off;  the  plaintiff  or  his  bicycle  was  struck  by  either  the  cart 
or  the  horse  and  he  was  thrown  and  injured.  The  cart  be- 
longed to  the  defendant  company  and  the  driver  was  in  their 
employ.  The  plaintiff  now  seeks  to  recover  damages  for  his 
injuries.  In  the  statement  of  the  facts  of  the  case  it  is  also  to 
be  added,  that  the  street  cars  which  run  upon  the  tracks  on 
Dauphin  street  run  eastwardly,  that  is,  in  the  same  direction 
as  the  plaintiff  was  riding  his  bicycle. 

There  may  be  said  to  be  two  grounds  upon  which  the  plain- 
tiff bases  his  cause  of  action. 

The  first  of  these  is  that  the  defendant's  driver  was  driving 
at  a  high  rate  of  speed.  I  do  not  think  there  is  anything  in 
the  evidence  which  would  justify  an  inference  that  the  plain- 
tiff*s  injuries  were  owing  to  any  negligence  of  the  driver  upon 
that  course. 

The  other  ground  is  that  the  plaintiff  had  the  right  of  way. 
To  sustain  this  point,  reliance  is  had  upon  the  statute  which 
gives  to  a  bicycle  the  character  of  a  vehicle,  and  also  to  an 
ordinance  of  the  city  which,  in  ordinary  cases,  gives  to 
vehicles  the  right  of  way  upon  the  tracks  of  the  passenger 
railway  companies  in  the  direction  in  which  the  cars  ordi- 
narily run.  The  obvious  reason  of  this  ordinance,  however, 
is  that  it  was  intended  to  give  to  the  vehicles  making  use  of 
the  rails  of  the  tracks  a  convenient  and  settled  right  of  direc- 
tion and  occupancv  upon  those  rails.    I  do  not  think  it  has 
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any  bearing  whatever  upon  the  rights  of  riders  of  bicycles. 
Nobody,  I  presume,  would  dispute  the  proposition  that  in  the 
ordinary  occupancy  of  streets,  and  under  ordinary  circum- 
stances, the  drivers  of  vehicles  drawn  by  horses  and  the  riders 
of  bicycles  must  regard  the  ordinary  rules  of  the  road  for  each 
others'  convenience  and  safety.  I  do  not,  however,  think  that 
such  a  rule  would  require  that  in  an  open,  unobstructed  high- 
way, a  vehicle,  like  a  cart,  for  instance,  should  be  driven  to 
one  side,  in  order  that  the  rider  of  a  bicycle  might  be  relieved 
of  the  necessity  of  deviating  from  a  straight  line.  Good  sense 
and  a  reasonable  regard  for  the  peculiarities  of  such  cases 
ought  to  be  required,  both  of  the  drivers  of  vehicles  and  of 
the  riders  of  bicycles.  This  it  is  hardly  necessary  to  say.  The 
experience  of  almost  every  one,  in  his  own  family,  if  not  from 
his  own  personal  use  of  the  bicycle,  emphasizes  the  import- 
ance of  proper  and  reasonable  regulations  for  the  protec- 
tion of  the  many  thousands  of  people  who  use  the  modern 
vehicle  known  as  the  bicycle.  At  the  same  time,  it  is  also  to 
be  borne  in  mind  that  that  vehicle  is  much  lighter  and  more 
under  the  control  of  its  rider  than  vehicles  of  the  other  sort, 
which  are  drawn  by  horses. 

In  many  cases,  therefore,  it  is  the  duty  of  the  rider  of  the 
bicycle  to  regulate  his  course  and  to  make  concessions,  which 
possibly  the  driver  of  a  vehicle  of  burden  ordinarily  would  not 
be  obliged  to  do.  In  this  particular  case  it  is  quite  evident 
that  the  plaintiff,  under  the  notion  that  he  had  a  right  to 
compel  the  driver  of  the  cart  to  leave  the  track  in  order  to 
give  to  him  a  free  and  unobstructed  passage,  remained  in  his 
onward  course  so  long  that  the  collision  which  occurred  was 
unavoidable.  In  this  he  was  at  fault;  he  brought  the  conse- 
quences upon  himself  by  his  own  folly;  In  our  judgment, 
there  was  nothing  in  the  circumstances  of  the  case  or  in  his 
duty  which  required  the  driver  of  the  cart  to  leave  the  track 
to  make  room  for  the  plaintiff.  We  are  therefore  of  the  opin- 
ion that  the  plaintiff  made  out  no  case,  and  that  the  instruc- 
tion of  the  trial  judge  to  the  jury  to  render  a  verdict  in  favor 
of  the  defendant  was  proper  and  should  be  sustained.  The 
rule  is  therefore  discharged. 


Digitized  by  VjOOQ IC 


20.1  COUNTY  COURT  REPORTS.  241 
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Corporations —  Charter — Illegal  purpose — Health — ''  Christian 
Science  " — Act  of  March  24.,  1877. 

Where  the  charter  for  a  proposed  corporation  of  the  first  class  con- 
templates not  only  the  inculcation  of  a  creed  or  promulgation  of  a  form 
of  worship,  but  also  a  system  for  the  treatment  of  disease  to  be  carried 
into  effect  by  persons  trained  for  the  purpose  in  the  doctrine  of  "Christian 
Science,"  who  may  receive  compensation  for  their  services,  the  purpose 
violates  the  Act  of  March  24,  1877,  regulating  tlie  practice  of  medicine, 
and  the  charter  will  therefore  be  refused. 

Application  for  a  charter.  C.  P.  No.  2,  Philadelphia  Co. 
March  T.,  1897,  No.  331. 

D.  S.  Robinson^  for  the  application. 

Pennypacker,  p.  J.,  Dec.  6,  1897. — ^The  report  of  the 
learned  master  to  whom  the  above  application  was  referred 
presents  the  facts  with  so  much  care  and  clearness  that  the 
court  is  relieved  from  the  greater  part  of  the  difficulty  in 
reaching  a  conclusion.  The  purpose  of  the  proposed  corpo- 
ration, as  appears  from  the  suggested  charter,  is  "to  preach 
the  Gospel  according  to  the  doctrines  of  Christ,  as  found  in 
the  Bible  and  stated  in  the  tenets  of  Christian  Science." 

Among  the  tenets  so  described  is:  "5.  We  acknowledge 
the  way  of  salvation  demonstrated  by  Jesus  to  be  the  power 
of  truth  over  aU  error,  sin,  sickness  and  death;  and  the  resur- 
rection of  human  faith  and  understanding  to  seize  the  great 
possibilities  and  living  energies  of  divine  life." 

Accompanying  these  tenets  are  certain  rules,  of  which  the 
first  prescribes:  "To  become  a  member  of  the  First  Church 
of  Christ  Scientist  in  Philadelphia,  Pa.,  the  applicant  must 
be  a  believer  in  the  doctrines  of  Christian  Science,  accord- 
ing to  the  teaching  contained  in  the  book  'Science  and 
Health,  with  Key  to  the  Scriptures,  by  Rev.  Mary  Baker  G. 
Eddy.'  The  Bible  and  the  above-named  book,  with  other 
works  by  the  same  author,  must  be  his  only  text-books  for 
self-instruction  in  Christian  Science,  and  for  practicing  meta- 
physical healing*' 

If  the  purpose  of  the  proposed  corporation  were  only  to  in- 
culcate a  creed  or  to  promulgate  a  form  of  worship,  no  ques- 
tion could  arise,  because  under  the  Constitution  of  Pennsyl- 
vania private  belief  is  beyond  public  control,  and  there  can 
be  no  interference  with  the  right  of  conscience.  But  the  most 
cursory  examination  of  the  report  of  the  master  upon  the 
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testimony,  and  of  the  tenets,  and  of  the  book  of  Mrs.  Eddy, 
which  is  placed  upon  a  level  with  the  Bible  in  the  teachings 
of  this  church,  shows  that  there  is  a  Christian  faith  and  a 
science,  not  only  a  belief,  but  a  purpose  to  accomplish  prac- 
tical results;  not  only  an  attempt  to  educate  the  community 
to  the  importance  of  the  recognition  of  certain  ethical  prin- 
ciples, but  an  effort  to  establish  a  prescribed  method  of  prac- 
ticing the  art  of  healing  the  diseases  of  the  body.  Thus  the 
rule  to  which  reference  has  been  made  declares  that  the  book 
shall  be  the  only  text  to  be  used  in  "practicing  metaphysical 
healing."  The  master  reports  that  the  "maintenance  of 
health  and  the  cure  of  disease"  occupies  a  large  space  in  the 
faith  of  the  society.  The  students  of  the  book  have  patients 
who  are  to  be  treated  according  to  the  method  taught.  Thus: 
"To  fix  truth  steadfastly  in  your  patients'  thoughts,  explain 
Christian  Science  to  them,  but  not  too  soon,  not  until  your 
patients  are  prepared  for  it:"  page  412.  "Explain  audibly 
to  your  patients  as  soon  as  they  can  bear  it,  the  utter  control 
which  mind  holds  over  the  body:"  page  415. 

The  treatment  extends  to  the  most  serious  and  fatal  of  dis- 
eases, rheumatism,  scrofula,  cancer,  small-pox  and  consump- 
tion. "If  the  case  to  be  mentally  treated  is  consumption, 
take  up  the  leading  points  included  according  to  belief  in  that 
disease.  Show  that  it  is  not  inherited,  that  inflammation, 
tubercles,  hemorrhage  and  decomposition  are  beliefs.  .  .  . 
Then  these  ills  will  disappear.  If  the  lungs  are  disappearing, 
this  is  but  one  of  the  beliefs  of  mortal  mind:"  page  422. 

The  treatment  is  declared  to  be  efficacious  in  surgical  cases 
as  well  as  others.  "However,  it  is  but  just  to  say  that  the 
author  has  already  in  her  possession  well-authenticated 
records  of  the  cure  by  herself  and  her  students,  throughjnen- 
tal  surgery  alone,  of  dislocated  joints  and  spinal  vertebrae:" 
page  400. 

Nor  is  the  treatment  necessarily  associated  with  conditions 
of  faith  or  belief.  That  is,  it  is  not  confined  in  the  application 
to  those  who  are  adults  and  who  can  determine  for  them- 
selves whether  or  not  they  wish  their  diseases  so  treated,  but 
it  is  extended  to  children  and  infants  w^hose  health  or  life  may 
depend  upon  the  accuracy  of  the  judgment  of  those  in  whose 
charge  they  are  placed.  One  witness  testified  before  the 
master  that  she  would  regard  it  as  her  duty  to  withhold  medi- 
cine from  a  child  or  other  person  to  whom  her  will  was  law. 
The  book  says:    "If  the  case  is  that  of  a  young  child  or  in- 
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fant,  it  needs  to  be  met  mainly  through  the  parents'  thought. 
.  .  .  Mind  regulates  the  condition  of  the  stomach,  bowels, 
food  and  temperance  of  children  and  men,  and  matter  does 
not.  The  views  of  parents  and  other  people  on  these  sub- 
jects produce  their  good  and  bad  results  in  the  health  of 
children.  The  daily  ablutions  of  an  infant  are  no  more  nat- 
ural or  necessary  than  would  be  the  process  of  taking  a 
fish  out  of  water  every  day  and  covering  it  with  dirt:*'  page 
411. 

The  patients,  young  and  old,  are  also  to  be  treated  for  a 
compensation,  to  be  paid  to  those  who  work  the  beneficent 
results.  To  the  question  of  the  master  whether  the  system 
permitted  any  person  who  was  instrumental  in  making  such 
a  cure  to  receive  compensation  for  the  service,  the  answer 
was:  **Yes,  in  the  sense  that  Jesus  said.  The  laborer  is  worthy 
of  his  hire.'  "  "Let  us  suppose,"  says  the  book,  page  420, 
"that  a  surgeon  is  employed  in  the  one  case  and  a  Christian 
Scientist  in  the  other." 

It  is  quite  clear,  therefore,  that  what  is  proposed  is  much 
more  than  a  church,  since  there  is  besides  to  be  established  a 
system  for  the  treatment  of  disease,  to  be  carried  into  effect 
by  persons  trained  for  the  purpose  who  may  receive  compen- 
sation for  their  services. 

The  Act  of  March  24,  1877,  P.  L.  42,  provides:  "It  shall 
be  unlawful  after  the  passage  of  this  Act  for  any  person  to 
announce  himself  or  herself  as  a  practitioner  of  medicine, 
surgery  or  obstetrics,  or  to  practice  the  same,  who  has  not 
received  in  a  regular  manner  a  diploma  from  a  chartered 
medical  school  duly  authorized  to  confer  upon  its  alumni 
the  degree  of  doctor  of  medicine,"  and  a  violation  of  the  Act 
is  made  punishable  as  a  misdemeanor,  with  a  fine  of  from  $200 
to  $400  for  each  offense.  The  object  of  this  Act  manifestly 
is  to  provide  that,  for  the  practice  of  an  art  so  difficult  and 
abstruse  as  the  treatment  of  disease,  the  person  so  employed 
must  have  had  the  benefit  of  the  learning  and  experience  of 
the  past,  so  far  as  it  can  be  given  by  teaching  in  the  medical 
schools.  It  establishes  a  policy  for  the  commonwealth  which 
the  courts  must  be  careful  not  to  thwart.  To  grant  this  char- 
ter would  be  to  sanction  a  system  of  dealing  with  disease  to- 
tally at  variance  with  any  contemplated  by  the  Act  of  1877, 
and  different  from  any  taught  in  "a  chartered  medical  school." 
It  is  possible  that  the  method  proposed  is  correct,  but  the 
most  important  of  truths  which  run  counter  to  long-estab- 
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lished  and  popular  currents  of  thought  must  ever  pass 
through  a  period  of  test  and  trial  before  they  are  accepted. 

Reforms  are  proverbially  slow.  It  may  be,  as  we  are  told 
in  "Science  and  Health,"  that  to  look  a  tiger  in  the  eye  with 
faith  is  to  send  him  frightened  into  the  jungle;  but  men,  as 
they  are  at  present  informed,  are  more  apt  to  rely,  however 
mistakenly,  upon  rifles.  For  the  treatment  of  the  disease  called 
trichinosis,  which  is  caused  by  animalculae  breeding  in  the 
body  and  feeding  upon  the  muscles,  they  depend  upon  some- 
thing which  may  destroy  the  creature  rather  than  upon  a 
faith,  however  sincere,  that  its  ravages  will  do  no  harm. 
Should  they  in  the  lapse  of  time  become  convinced  by  the 
teachings  of  "Science  and  Health"  that  their  course  is  er- 
roneous, no  doubt  a  future  legislature  will  repeal  the  Act  of 
1877,  but  for  the  present  its  policy  must  be  enforced. 

The  learned  master,  while  expressing  the  thought  "that 
some  people  may  lose  their  lives  through  refusing  to  employ 
the  means  which  are  ordinarily  under  Providence  success- 
ful," reports,  with  evident  reluctance,  in  favor  of  granting 
the  charter.  We  cannot  sustain  this  recommendation.  For 
the  reasons  given  the  charter  is  refused. 


Joseph  8.  Aoor^  Attorney  in  Fact,  v.  Grier  Aoor. 

Appeal— Justice's  costs — Payment — Act  of  June  24.^  188^ — Rules 
cf  court. 

The  Act  of  June  24,  1885,  makes  the  payment  of  costs  a  prerequisite 
in  securing  an  appeal  or  making  the  same  effectual.  On  a  rule  to  show 
cause,  etc.,  the  appeal  will  be  stricken  from  the  record. 

Where,  in  cases  of  appeal,  a  rule  of  court,  requiring  a  written  notice  to 
be  served  on  the  appellee  within  five  days,  is  not  complied  with,  the  appeal 
will  be  stricken  from  the  record  on  a  rule  to  show  cause,  etc. 

Appeal  from  the  judgment  of  a  justice.  C.  P.  Montour 
Co.     June  T.,  1897,  No.  87. 

Rule  to  show  cause  why  the  above  appeal  should  not  be 
stricken  from  the  record. 

/?.  5".  Amffwrman,  for  the  rule;  Charles  C half  ant  ^  contra. 

Ikeler,  p.  J.,  Oct.  18,  1897. — This  case  is  before  us  on 
petition  and  answer,  no  depositions  having  been  taken.  It 
is  admitted  by  the  pleadings  that  the  plaintiff,  appellant  from 
the  judgment  of  the  justice,  did  not  pay  the  costs  accrued 
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before  said  justice  at  the  time  said  appeal  was  taken,  and  that 
the  same  still  remain  unpaid.  In  our  opinion  this  is  fatal  to 
the  appeal.  The  Act  of  June  24,  1885,  makes  the  payment 
of  costs  a  prerequisite  to  securing  an  appeal  or  making  the 
same  effectual.     See  Enyeart  v.  Lehrsch,  18  Pa.  C.  C.  R.  606. 

Again,  it  is  alleged  that  no  notice  of  the  appeal  was  given 
as  required  by  our  rules  of  court.  The  answer  of  the  attor- 
ney for  the  appellant  does  not  pretend  that  the  rules  have 
been  strictly  complied  with,  but  avers  that  "prompt  notice" 
was  given  the  appellant  "shortly  after"  the  entry  of  the  ap- 
peal. But  our  rule  of  court  requires  five  days'  written  notice 
to  be  served,  and  from  the  above  answer  we  are  unable  to 
learn  that  this  rule  has  been  complied  with.  Upon  the  well- 
established  principle  that  all  facts  alleged  in  the  petition,  and 
not  denied  by  the  answer,  must  be  taken  as  true,  we  are 
obliged  to  hold  that  the  above  rule  of  court  has  not  been 
obeyed. 

And  now,  Oct.  18,  1897,  for  the  above  reasons,  the  rule  to 
show  cause  why  said  appeal  should  not  be  quashed,  or 
stricken  from  the  record,  is  made  absolute,  at  the  cost  of  the 
appellant. 


Commonwealth,  ex  rel.  Perry,  v.  Perry  and  Brown. 

Husband  and  wife — Order  for  support — Custody  of  children. 

Where  a  wife  separates  herself  from  her  husband  without  due  cause 
and  refuses  to  cohabit  with  him,  she  is  not  entitled  to  an  order  for  support. 

After  separation  of  husband  and  wife,  the  question  of  the  custody  of 
the  children  is  one  for  the  sound  discretion  of  the  court. 

Habeas  corpus.    C.  P.  Montour  Co.    Oct.  T.,  1897,  No.  i. 

/?.  5.  Amnterman,  for  relator. 
E.  S.  Gearharty  for  respondent. 

Ikeler,  p.  J.,  Jan.  10,  1898.— This  case  is  in  our  hands 
upon  a  writ  of  habeas  corpus  taken  out  by  Jasper  Perry,  the 
father  of  Daniel  B.  Perry  and  Mabel  Elmira  Perry,  infant 
children  of  the  said  Jasper  Perry  and  Elizabeth  Perry.  It 
is  directed  to  Daniel  Brown  and  the  said  Elizabeth  Perry, 
commanding  them  to  bring  before  the  court  the  said  infant 
children,  together  with  the  cause  of  their  detention,  and  ask- 
ing us  to  make  an  order  for  the  delivery  of  the  said  children 
to  their  father. 
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The  sheriff  made  due  return  of  the  writ,  and  all  parties  ap- 
peared before  the  court  on  Oct.  i8,  1897.  After  hearing  the 
testimony  of  the  witnesses  and  the  arguments  of  counsel  the 
court  held  the  case  under  advisement  until  to-day. 

It  appears  that  the  wife  separated  herself  from  her  hus- 
band because  of  unkind  and,  as  she  alleges,  brutal  treatment, 
and  that  she  took  the  children  with  her  to  the  home  of  her 
father,  Daniel  Brown,  who  is  assisting  her  in  their  care,  and 
that  she  now  refuses  to  return  to,  or  live  with,  her  husband 
in  the  home  he  has  offered  her.  Upon  such  a  statement  of 
facts,  where  the  husband  offers  the  wife  a  home,  promises 
to  treat  her  kindly  and  to  provide  for  her  the  comforts  of  life, 
she  is  not  entitled  to  an  order  for  support.  Therefore  the 
only  question  for  us  to  determine  in  this  case  is  which  one  of 
the  parents  is  entitled  to  the  custody  of  the  children. 

These  parents  were  previously  in  court,  under  a  charge 
of  desertion  against  the  husband.  At  that  time  we  earnestly 
appealed  to  them  to  reconcile  their  differences,  to  live  to- 
gether as  man  and  wife,  and  to  take  the  joint  custody  of  their 
children  as  the  better  way  of  disposing  of  this  unfortunate 
controversy.  Having  failed  to  reconcile  them,  under  these 
proceedings  we  must  do  what  to  us  appears  for  the  best  in- 
terests of  the  children. 

We  very  much  regret  being  obliged  to  decide  this  im- 
portant and  delicate  question.  If  it  were  a  mere  question 
of  law  we  might  find  and  follow  some  precedent,  but  in  a  case 
like  the  present,  being  an  application  for  the  custody  of 
children,  and  the  claim  for  custody  conflicting  between 
the  parents  of  the  children,  it  is  a  question  of  sound  discre- 
tion for  the  court,  and  the  duty  of  determining  it  is  exceed- 
ingly difficult  and  embarrassing. 

In  this  state  such  cases  are  not  regulated  by  statute,  and 
the  common  law  prevails.  Accordingly  the  father  has  the  gen 
eral  right  to  the  custody  of  his  children.  This  results  from 
his  duty  and  obligation  to  maintain,  protect  and  educate 
them.  Yet  cases  may,  and  do,  frequently  occur  in  which 
the  father,  though  he  be  ever  so  exemplary,  is  denied  that 
right. 

In  the  case  of  Commonwealth  v.  Addicks,  much  like  this 
one,  the  court,  in  deciding  it,  said: 

"The  father  may  not  be  afflicted  with  the  slightest  moral, 
mental  or  physical  disqualification  from  providing  for  and 
supporting  the  general  welfare  of  his  children,  the  mother 
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may  have  separated  from  him  without  justification,  and  yet 
the  interest  of  the  children  may  imperatively  demand  the  de- 
nial of  the  father's  right  and  their  continuance  with  the 
mother.  The  question  requires  the  consideration  of  many 
circumstances — the  child's  age,  sex,  social  position  as  that 
affected  by  that  of  its  parents,  its  just  expectation  of  receiving 
property  from  its  parents,  or  either  of  them,  its  being  kept 
in  a  home  with  other  children  by  the  same,  or  other  parents, 
the  state  of  its  morals  and  education,  the  care  and  attention 
it  would  be  likely  in  its  tender  years  to  receive,  and  the  surest 
means  under  the  circumstances  of  securing  for  it  that  disci- 
pline and  instruction  necessary  to  qualify  it  for  the  station 
in  life  which  the  parents  desire  and  would  have  been  able,  by 
their  means  and  industry,  to  have  it  occupy  had  no  contro- 
versy arisen." 

We  desire  in  our  decision  to  avoid  drawing  any  inferences 
from  the  evidence  to  the  disadvantage,  in  the  future,  of  either 
parent,  and  endeavor  to  confine  our  conclusions  to  the  facts 
undisputed. 

By  this  judgment  of  the  qualifications  of  the  parents  we 
find  them  about  equally  provided  with  a  home  and  support 
for  the  children.  But  for  the  younger  child,  Mabel,  no  one 
can  supply  the  place  of  the  mother  to  a  child  of  such  tender 
years.  Her  interest  in  it  is  prompted  by  deeper  and  holier 
feelings  than  the  highest  wages  to  strangers,  or  nurses, 
could  stimulate.  The  rule  is  that  her  care,  for  her  child  of 
that  age  and  sex,  is  constant  either  in  health  or  sickness,  in 
its  sleeping  or  waking  moments,  and  in  our  opinion  the 
child's  personal  appearance,  its  age  and  sex  and  behavior  im- 
peratively demand  the  vigilance,  sympathy,  love,  care  and 
assistance  which  can  be  given  to  it  by  none  so  well  as  a 
mother.  The  welfare  of  the  children  is  paramount  to  the 
claim  of  either  parent. 

But  as  to  Daniel  B.  Perry,  the  older  child,  we  feel  justified 
and  obliged  to  restore  him  to  the  custody  of  the  father.  The 
undisputed  evidence  shows  that  he  is  well  provided  with  a 
home  and  financially  able  to  support  and  care  for  his  boy, 
and  that  he  has  no  vice  or  immorality  that  will  endanger  the 
welfare  of  the  child. 

And  now,  Jan.  lo,  1898,  the  case  having  been  heard  upon 
the  return  of  the  sheriff  and  the  evidence  and  appearance  of 
all  parties  in  open  court,  it  is  found  that  Mabel  Elmira  Perry, 
infant,  is  not  restrained  of  her  liberty,  and  is  allowed  to  re- 
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main  in  the  custody  of  the  mother,  but  that  Daniel  B.  Perry 
is  unlawfully  restrained  of  his  liberty  by  the  said  David  Brown 
and  Elizabeth  Perry,  and  that  the  said  Daniel  B.  Perry,  in- 
fant, be  forthwith  remanded  and  restored  to  his  father,  Jasper 
Perry,  the  petitioner  named  in  the  writ. 

And  we  add  notice  to  both  father  and  mother  and  grand- 
parents of  the  children,  that  the  children  must  be  allowed 
to  visit  each  other  and  play  together  as  often  as  once  a  week, 
at  suital)le  times  in  the  daytime  and  evening  before  early 
bedtime  at  either's  home,  and  that  the  parents  and  grand- 
parents shall  be  permitted  to  visit  and  see  the  children,  either 
together  or  alone  and  separate  at  either  of  the  children's 
home,  and  that  the  children,  either  separate  or  together,  shall 
be  permitted  to  visit,  at  reasonable  times,  the  parents  and 
grandparents,  for  a  period  of  two  days  at  a  time,  and  at  least 
once  a  month,  until  further  order  of  this  court,  or  other  dis- 
position of  the  children  by  mutual  agreement  of  the  parents, 
and  all  parties  interested  in  the  welfare  of  the  children  by 
family  ties  must  understand  that  it  will  be  at  the  price  of  their 
liberty  if  they,  or  either  of  them,  violate  this  order. 

Each  party  to  pay  their  own  costs  and  the  sheriflf's  costs, 
and  the  costs  of  record  to  be  paid  by  the  county  of  Montour. 
From  Thomas  E.  Deeii,  Esq.,  Danville,  Pa, 


Booth's  Estate. 

Orphans^  court — Setting  aside  decree — Notice. 

Where  an  estate  appears  to  an  auditor  to  be  solvent,  but  is,  in  fact,  in- 
solvent, the  court  may  lift  the  confirmation  of  the  auditor's  report  and 
allow  a  creditor  to  put  in  his  claim,  without  notice  to  the  widow  and  heirs, 
who  had  been  distributees  in  the  first  report. 

The  appearance  of  the  widow  and  heirs,  by  their  attorney,  before  the 
auditor,  to  urge  their  objection  against  a  disturbance  of  their  rights  under 
the  auditor's  report  is  sufficient  to  destroy  the  objection  of  want  of  notice. 

Exceptions  to  auditor's  report.  O.  C.  Washington  Co. 
Feb.  T.,  1897,  No.  23. 

-  After  the  auditor's  report  in  this  estate  had  been  confirmed 
absolutely  a  creditor  of  the  estate  came  into  court  and  peti- 
tioned to  lift  the  confirmation.  A  rule  was  granted  on  the 
administrators  to  show  cause  why  the  confirmation  should 
not  be  lifted,  and  the  decree  provided  that  notice  be  given 
to  the  creditors  mentioned  in  the  auditor's  schedule  of  dis- 
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tribution.  The  rule  was  made  absolute,  and  the  report  re- 
ferred back  to  the  auditor. 

The  attorney  for  the  widow  and  heirs  appeared  before  the 
auditor  and  made  the  following  objection:  "The  widow  and 
heirs  of  William  Booth,  deceased,  appear  and  object  to  any 
proceedings  that  will  affect  their  right  to  the  $8i  awarded 
to  them  by  the  auditor  in  his  report  dated  April  28,  1897,  and 
confirmed  April  28,  1897,  nisi  ten  days,  for  the  reason  that 
no  notice  was  served  upon  them  of  the  application  to  open 
said  auditor's  report,  and  they  cannot  be  affected  by  any 
order  of  the  court  or  proceeding  of  which  they  had  no 
notice." 

The  auditor,  R.  C.  McConnell,  Esq.,  reported,  in  part,  as 
follows: 

"The  auditor  is  clearly  of  the  opinion  that  the  court  com- 
mitted no  error  in  lifting  the  decree  in  this  case  and  referring 
it  back,  without  notice  to  the  widow  and  heirs.  The  rule 
to  this  effect  is  clearly  established.  Judge  Lewis,  in  Bull's 
Appeal,  declares  it  as  follows:  The  power  to  decide  all  ques- 
tions necessary  to  a  proper  distribution  of  the  fund  follows 
the  power  of  distribution  and  rests  in  the  orphans'  court  as 
a  necessary  incident  to  the  jurisdiction.  .  .  .  We  do  not  see 
how  distribution  among  heirs  or  legatees  can  be  decreed 
without  previously  ascertaining  the  amount  of  the  debts. 
The  power  to  do  this  necessarily  follows  the  power  of  distri- 
bution:' Bull's  Ap.,  24  Pa.  286;  Phillips's  Adm'r  v,  R.  R.  Co., 
107  Pa.  465;  Kittera's  Est.,  17  Pa.  16. 

"  *An  heir  or  devisee  is  a  mere  volunteer,  and  takes  but 
what  there  is  left  after  the  debts  are  paid:'  Shannon  v,  New- 
ton, 132  Pa.  375;  Horner  &  Roberts  v.  Hasbrouck,  41  Pa. 
169. 

"If  the  authorities  cited  above  are  not  decisive  enough  to 
determine  the  right  or  authority  of  the  court  in  the  premises, 
then  the  fact  that  the  widow  and  heirs  did  appear  before  the 
auditor  to  urge  their  objection  against  a  disturbance  of  their 
rights  under  the  auditor's  report,  by  their  attorney,  is  cer- 
tainly sufficient,  in  the  opinion  of  the  auditor,  to  destroy  the 
objection  of  want  of  notice. 

"  'When  a  party,  by  legitimate  process  or  by  his  own  act,  is 
once  in  court,  he  becomes  subject  to  and  liable  to  be  affected 
by  all  proper  and  legal  orders  made  in  his  cause,  being 
charged  with  notice  of  all  usual  and  accustomed  rules:' 
Seidel  v.  Hurley,  i  Woodward,  352. 
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*'The  fact  that  the  widow  and  heirs  appeared  by  their  attor- 
ney before  the  auditor  destroys  the  force  of  the  objection, 
and  the  auditor  refuses  to  sustain  it." 

/.  M.  Dickson,  for  exceptants;  R.  W.  Parkinson,  Jr.,  contra. 

Per  Curiam. — And  now,  Jan.  13,  1898,  exceptions  to 
auditor's  report  overruled,  and  report  as  amended  con- 
firmed absolutely. 

The  auditor  has  fully  disposed  of  the  questions  raised  by 
the  exceptions,  and  it  is  unnecessary  for  the  court  to  add  to 
what  he  has  so  well  said. 

From  R.  W.  Parkinson,  Jr.,  Esq.,  Washington,  Pa. 


Ck>minonwealth  v.  Brown. 

Constitutional  law — Mines  and  ndmng — Act  of  July  /j,  18 gy. 

The  Act  of  July  15,  1897,  providing  for  the  weighing  of  bituminous 
coal  before  screening  it,  by  owners  of  mines  employing  miners  at  bushel 
or  ton  rates,  violates  Article  I,  Section  9,  of  the  Constitution,  and  Article 
I,  Section  i,  of  the  Bill  of  Rights. 

Indictment  for  violating  Act  of  July  15,  1897.  Q.  S.  Alle- 
gheny Co.     Sept.  T.,  1897,  No.  975. 

John  S.  Robb,  Sr.,  and  William  Rodgers,  for  defendant,  cited 
Godcharles  &  Co.  v.  Wigeman,  113  Pa.  431;  Ramsey  v. 
People,  142  111.  380;  In  re  House  Bill  No.  203,  21  Col.  27; 
Harding  v.  The  People,  160  111.  459;  Com.  v.  Eisenberg, 
4  Pa.  Dist.  Rep.  579;  Thos.  Durkin  v.  The  Kingston  Coal 
Co.  and  William  Jones,  appellants,  and  Morgan  Rosser,  171 
Pa.  193;  Union  Pass.  R.  W.  Co.'s  Ap.,  32  P.  F.  S.  91 ;  Rogers 
V.  Improvement  Co.,  109  Pa.  109;  Road  in  Phoenixville,  109 
Pa.  44. 

W.  /.  Brennen,  for  commonwealth. 

Frazer,  J.,  Dec.  4,  1897. — ^The  indictment  in  this  case 
charges  the  defendant  with  violating  an  Act  of  Assembly  ap- 
proved the  isth  day  of  July,  1897,  entitled  "An  Act  requir- 
ing the  weighing  of  bituminous  coal  before  screening,  and 
providing  a  penalty  for  the  violation  thereof."  The  Act  pro- 
vides as  follows: 

"Section  i.  Be  it  enacted,  etc.,  That  it  shall  be  unlawful  for 
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any  mine  owner,  lessee,  or  operator  of  any  bituminous  coal 
mine  in  this  commonwealth,  employing  miners  at  bushel  or 
ton  rates,  or  other  quantity,  to  pass  the  output  of  coal  mined 
by  said  miners  over  any  screen  or  other  device  which  shall 
take  any  part  from  the  weight,  value,  or  quantity  thereof, 
before  the  same  shall  have  been  weighed  and  duly  credited 
to  the  employe  sending  the  same  to  the  surface  and  ac- 
counted for  at  the  legal  rate  of  weight  fixed  by  the  laws  of 
this  commonwealth. 

"Sec.  2.  Any  owner,  lessee,  or  operator  of  any  bitu- 
minous coal  mine,  violating  the  provisions  of  this  Act,  shall 
be  deemed  guilty  of  a  misdemeanor;  and  shall,  upon  convic- 
tion for  each  and  every  such  offense,  be  punished  by  a  fine  of 
not  less  than  one  hundred  ($ioo)  dollars  nor  more  than  five 
hundred  ($500)  dollars,  or  by  imprisonment  in  the  county  jail 
for  a  period  not  to  exceed  ninety  days,  or  by  both  such  fine 
and  imprisonment,  at  the  discretion  of  the  court;  proceedings 
to  be  instituted  in  any  court  of  competent  jurisdiction. 

"Sec.  3.  All  Acts  or  parts  of  Acts  inconsistent  herewith 
be  and  the  same  are  hereby  repealed. 

''Approved  the  15th  day  of  July,  A.  D.  1897." 

At  the  trial  of  the  case  the  facts  adduced  by  the  testimony 
of  the  commonwealth  were  not  disputed,  and  the  jury  ren- 
dered the  following  special  verdict: 

"We,  the  jurors  impaneled  in  this  case,  find  the  follow- 
ing facts: 

"First.  That  on  the  24th  day  of  September,  1897,  the  de- 
fendant, Samuel  S.  Brown,  was  the  owner  of  a  bituminous 
coal  mine  situated  near  the  village  of  Boston,  in  the  county 
of  Allegheny,  and  as  such  owner  was  on  the  day  aforesaid 
engaged  in  the  business  of  mining  such  coal. 

"Second.  That  the  defendant  employed  at  his  said  mine 
a  number  of  persons,  including  the  prosecutor  in  this  case, 
to  dig  and  mine  coal,  at  the  rate  of  $2.47  per  100  bushels  of 
coal  mined.  That,  on  the  day  aforesaid,  the  prosecutor  mined 
and  sent  to  the  surface  at  said  mine  about  100  bushels  of 
coal. 

"Third.  That  the  defendant  caused  the  coal  so  mined  and 
sent  to  the  surface  by  the  prosecutor  in  this  case  at  the  mine 
aforesaid  to  be  passed  over  a  screen  which  took  from  and 
reduced  the  weight,  value,  or  quantity  of  the  coal  so  mined 
and  sent  to  the  surface  about  one-eighth,  before  the  same  was 
weighed  and  duly  credited  to  the  prosecutor  and  accounted 
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for  at  the  legal  rate  of  weight  fixed  by  the  laws  of  this  com- 
monwealth. 

'^Fourth.  The  rate  of  $2.47  per  100  bushels,  referred  to  in 
the  second  paragraph,  was  for  lump  coal  remaining  in  the 
screen  after  screening,  and  was  the  rate  previously  fixed  by 
defendant  for  mining  coal  at  said  mine. 

"If  the  court  should  be  of  the  opinion  that  the  Act  under 
which  the  indictment  in  this  case  is  drawn,  viz. :  An  Act  enti- 
tled *An  Act  requiring  the  weighing  of  bituminous  coal  before 
screening,  and  providing  a  penalty  for  the  violation  thereof,' 
approved  the  15th  day  of  July,  A,  D.  1897,  is  constitutional, 
and  that  the  facts  above  stated,  and  the  acts  of  the  defendant 
above  set  forth  are  sufficient  in  the  opinion  of  the  court  to 
warrant  a  conviction  of  the  defendant  for  violating  the  pro- 
visions of  the  said  Act  of  Assembly,  then  the  jury  do  say  that 
the  defendant  is  guilty  of  a  misdemeanor  in  manner  and  form 
as  he  stands  indicted.  If  the  said  Act  of  Assembly  is  not  con- 
stitutional, or  the  facts  above  stated  are  not  sufficient,  then 
the  jury  find  the  defendant  not  guilty. 

"(Signed)        William  Clark, 

"Foretnan" 

The  facts  contained  in  the  special  verdict  and  the  acts  of  the 
defendant  are  in  our  opinion  sufficient  to  justify  the  defend- 
ant's conviction  of  violating  the  provisions  of  the  above- 
recited  Act,  and  if  the  Act  is  constitutional  we  must  enter  a 
verdict  of  guilty.  The  defendant  claims  that  the  Act  is  un- 
constitutional and  void: 

"First,  Because  it  conflicts  with  the  Constitution,  Article  I, 
Section  9,  of  the  Bill  of  Rights,  which  reads  as  follows:  '.  .  . 
nor  can  he  be  deprived  of  his  life,  liberty,  or  property  unless 
by  the  judgment  of  his  peers  or  the  law  of  the  land.' 

"Second,  Because  it  conflicts  with  the  Constitution,  Article 
I,  Section  I,  of  the  Bill  of  Rights,  which  reads  as  follows: 
'All  men  are  bom  equally  free  and  independent  and  have  cer- 
tain inherent  and  indefeasible  rights,  among  which  are  those 
of  enjoying  and  defending  life  and  liberty,  of  acquiring,  pos- 
sessing, and  protecting  property  and  reputation,  and  of  pur- 
suing their  own  happiness.' 

"Third,  Because  it  conflicts  with  Article  III,  Section  3,  of 
the  Constitution,  which  reads  as  follows:  'No  bill  except 
general  appropriation  bills  shall  be  passed  containing  more 
than  one  subject,  which  shall  be  clearly  expressed  in  the  title.' 

"Fourth,  Because  it  conflicts  with  Article  III,  Section  7,  of 
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the  Constitution,  which  reads  as  follows:  'The  General  As- 
sembly shall  not  pass  any  local  or  special  law  .  .  .  regulating 
labor,  trade,  mining,  or  manufacturing.'  " 

The  first  and  second  objections  to  the  constitutionality  of 
the  Act  involve  to  some  extent  the  same  principles,  and  will 
be  considered  together. 

Does  the  Act  in  question  infringe  upon  the  inherent  and 
indefeasible  rights  of  the  citizen  in  enjoying  liberty,  acquir- 
ing property,  and  pursuing  happiness?  Does  it  prevent  him 
from  exercising  his  own  judgment  in  disposing  of  that  which 
is  his  own,  even  though  he  does  not  injure  the  rights  of 
others? 

The  special  verdict  shows  that  the  defendant  was  the  owner 
of  a  bituminous  coal  mine,  and  as  such  owner  was  engaged 
in  the  business  of  mining  bituminous  coal,  that  he  employed 
a  number  of  persons  to  dig  the  coal  at  a  fixed  price  per  loo 
bushels  of  lump  coal  remaining  in  the  screen  after  screening, 
that  the  rate  to  be  paid  and  the  manner  of  ascertaining  the 
amount  of  coal  to  be  paid  for  by  the  defendant  were  known 
to  the  prosecutor  and  all  other  persons  employed  at  said  mine 
at  the  time  of  their  employment,  and  were  agreed  to  and 
accepted  by  the  prosecutor  and  other  employes  at  the  time 
of  their  employment.  These  circumstances  constituted  a 
contract  between  the  prosecutor  and  defendant  to  continue 
so  long  as  the  same  proved  to  be  mutually  agreeable,  and  was 
binding  on  both.  But  notwithstanding  the  contract  which 
existed  between  the  prosecutor  and  defendant,  which  we  must 
presume  was  mutually  advantageous  and  satisfactory  to  both, 
the  Act  of  Assembly  under  which  this  indictment  is  drawn 
says  to  the  prosecutor  you  must  terminate  the  existing  con- 
tract with  your  employer  and  thereafter  accept  payment  for 
the  coal  mined  by  you  upon  a  different  basis  altogether,  and 
that  the  defendant  must  pay  for  the  prosecutor's  labor  upon 
that  new  basis,  without  regard  to  whether  the  same  is  satis- 
factory or  not  to  the  parties,  and  if  the  defendant  refuses  to 
accede  to  the  new  basis,  the  law  says  he  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  be  fined  or  imprisoned 
or  both. 

The  provisions  of  this  Act  are  unjust  to  both  the  employer 
and  employe.  They  substantially  prohibit  both  from  exer- 
cising their  constitutional  rights  to  contract  with  regard  to 
their  own  aflfairs.  No  matter  how  advantageous  a  contract 
the  miner  may  be  able  to  make  for  himself  to  dig  coal  and 
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receive  payment  for  his  labor  upon  a  basis  of  the  amount  of 
screened  coal  mined,  this  Act  prevents  the  making  of  such  a 
contract,  by  providing  that  the  employer  shall  be  criminally 
liable  should  he  enter  into  such  an  agreement.  The  Act  is  an 
attempt  to  deprive  experienced  persons  who  are  familiar  with 
all  the  details  incident  to  the  conducting  and  carrying  on  of 
a  particular  business  from  exercising  their  judgment  as  to 
what  is  best  for  their  mutual  advantage,  and  substitutes  there- 
for the  judgment  of  the  members  of  the  General  Assembly, 
a  very  small  portion  of  whom  have  any  knowledge  or  ex- 
perience concerning  that  business.  The  members  of  the  leg- 
islature were  no  doubt  sincere  and  expected  the  Act  to  bene- 
fit all  persons  engaged  in  mining  bituminous  coal  for  a  living; 
on  the  contrary,  however,  the  Act  is  a  reflection  upon  the 
intelligence  of  all  men  engaged  in  that  business,  and  in  addi- 
tion thereto  it  attempts  to  deprive  them  of  their  liberty.  We 
say  liberty  because  liberty  includes  the  right  to  make  con- 
tracts and  to  acquire  and  enjoy  property.  Labor  is  property, 
and  every  laboring  man  has  the  indefeasible  right  to  enter 
into  any  contract  for  the  sale  of  his  labor  that  in  his  opinion 
will  be  most  advantageous  and  remunerative  to  himself,  pro- 
vided he  does  not  infringe  upon  the  rights  of  others  in  so 
doing.  The  language  of  the  Supreme  Court  in  passing  upon 
what  was  known  as  the  ''Store  Order  Bill"  is  applicable  to 
this  case.  There  the  court  said:  "The  first,  second,  third,  and 
fourth  sections  of  the  Act  of  June  29,  1881  (Store  Order  Act), 
are  utterly  unconstitutional  and  void  inasmuch  as  by  them  an 
attempt  has  been  made  by  the  legislature  to  do  what  in  this 
country  cannot  be  done;  that  is,  prevent  persons  who  are  sui 
juris  from  making  their  own  contracts.  The  Act  is  an  in- 
fringement alike  of  the  rights  of  the  employer  and  employe; 
more  than  this,  it  is  an  insulting  attempt  to  put  the  laborer 
under  a  legislative  tutelage,  which  is  not  only  degrading  to 
his  manhood,  but  subversive  of  his  rights  as  a  citizen  of  the 
United  States.  He  may  sell  his  labor  for  what  he  thinks  best, 
whether  money  or  goods,  just  as  his  employer  may  sell  his 
iron  or  coal,  and  any  and  every  law  that  proposes  to  prevent 
him  from  so  doing  is  an  infringement  of  his  constitutional 
privileges,  and  consequently  vicious  and  void:"  Godcharles 
v.  Wigeman,  113  Pa.  431. 

In  State  v.  Loomis,  115  Mo.  319,  in  passing  upon  a  "Store 
Order  Bill"  which  was  declared  unconstitutional,  the  court 
says:  "Liberty,  as  we  have  seen,  includes  the  right  to  acquire 
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property,  and  that  means  and  includes  the  right  to  make  and 
enforce  contracts.  .  .  .  The  constitutional  declaration  that 
no  person  shall  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law,  was  designed  to  protect  and  pre- 
serve their  existing  rights  against  arbitrary  legislation  as  well 
as  against  arbitrary  execution  and  judicial  acts.  The  sec- 
tions of  our  statute  in  question  deprive  a  class  of  persons  of 
the  right  to  make  and  enforce  ordinary  contracts,  and  they 
introduce  a  system  of  state  paternalism  which  is  at  war  with 
the  fundamental  principles  of  our  government." 

And  in  State  v.  Goodwill,  33  West  Va.  179,  the  Supreme 
Court  says:  **The  right  to  use,  buy,  and  sell  property,  in- 
cluding contracts  for  labor,  which  is,  as  we  have  seen,  prop- 
erty, is  protected  by  the  Constitution." 

In  Ramsey  v.  The  People,  142  111.  380,  the  Supreme  Court 
of  that  state  declared  an  Act,  almost  similar  in  terms  to  the 
one  now  in  question,  unconstitutional.  The  Missouri  Act 
made  it  unlawful  for  any  mine  owner  whose  miners  are  paid 
upon  a  basis  of  the  quantity  of  coal  each  shall  mine  and  deliver 
to  said  employer,  to  take  any  portion  of  the  same  by  any 
process  of  screening,  or  by  any  other  device  without  fully  ac- 
counting for  and  crediting  the  same  to  the  miner  from  whose 
output  such  portion  is  screened  or  taken.  The  court  says: 
"In  all  other  kinds  of  business  involving  the  employment  of 
labor,  the  employer  and  employe  are  left  free  to  fix  by  con- 
tract the  amount  of  wages  to  be  paid,  and  the  mode  by  which 
such  wages  shall  be  ascertained  and  computed.  This  is  justly 
regarded  as  a  very  important  right  vitally  affecting  tlie  inter- 
ests of  both  parties.  To  the  extent  to  which  it  is  abridged  a 
property  right  is  taken  away.  There  is  nothing  in  the 
business  of  coal  mining  which  renders  either  the  employer  or 
employe  less  capable  of  contracting  in  respect  to  wages  than 
in  any  of  the  other  numerous  branches  of  business  in  which 
laborers  are  employed  under  analogous  conditions.  .  .  . 
Upon  what  principle  then  can  those  engaged  in  coal  mining 
be  singled  out  and  subjected  to  restrictions  of  their  power  to 
contract  as  to  wages,  while  those  engaged  in  all  other  classes 
of  business  are  left  entirely  free  to  contract  as  they  see  fit? 
We  think  the  attempt  of  the  legislature  to  impose  such  re- 
strictions IS  clearly  repugnant  to  the  constitutional  limitation 
which  provides  that  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law,  and  is  therefore  void." 

A  bill  similar  to  the  Act  in  question  in  this  case  was  pre- 
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sented  to  the  Colorado  legislature,  and  was  referred  to  the 
Supreme  Court  of  that  state  for  an  opinion  as  to  its  constitu- 
tionality. In  reply  to  the  legislature's  request  the  court  said: 
*ln  so  far  as  the  bill  attempts  to  abridge  the  right  of  con- 
tract between  parties  in  regard  to  matters  personal  to  them- 
selves, and  to  deprive  them  of  the  power  to  fix  the  mode  in 
which  compensation  for  mining  coal  shall  be  ascertained,  it 
is  clearly  an  infringement  of  the  constitutional  guaranty  that 
no  man  shall  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law:''  In  re  House  Bill  No.  203,  21  Col.  27. 

There  can  be  no  doubt  but  the  legislature  may  regulate 
the  business  of  mining  coal,  so  as  to  secure  the  safety  and 
health  of  the  miners,  but  that  is  not  the  object  of  the  Act  in 
question.  In  this  Act  they  have  singled  out  persons  who  are 
engaged  in  mining  bituminous  coal,  and  said  to  them,  you 
cannot  contract  for  your  labor  except  in  the  manner  provided 
by  the  Act,  any  other  manner  being  unlawful.  The  mechanic, 
glassworker,  iron  and  steel  worker,  clerk,  or  salesman,  may 
each  contract  with  his  employer  upon  such  terms  and  condi- 
tions as  he  deems  for  his  best  advantage,  but  the  man  who 
mines  bituminous  coal  for  a  livelihood  must  contract  only  in 
the  manner  provided  by  the  Act  of  July  15,  1897,  as  that 
Act  prohibits  him  from  selling  his  labor  in  any  other  way,  no 
matter  what  advantages  a  contract  with  different  conditions 
would  bring  him.  It  will  not  do  to  say  the  Act  simply  regu- 
lates wages;  it  does  not  do  so;  it  denies  to  miners  of  bitu- 
minous coal  the  right  to  make  and  enforce  an  ordinary  con- 
tract, a  right  which  is  possessed  and  exercised  by  every  other 
class  of  workmen. 

After  carefully  examining  the  Act  and  the  decisions  of  our 
courts  bearing  upon  it,  we  are  clearly  of  the  opinion  that  the 
Act  of  July  15,  1897,  under  which  the  indictment  in  this  case 
is  drawn,  conflicts  with  the  provisions  of  the  Constitution 
referred  to  in  the  first  and  second  objections  of  defendant 
above  quoted,  and  is  therefore  void.  In  view  of  the  conclu- 
sion reached  in  the  consideration  of  the  first  two  objections, 
we  deem  it  unnecessary  to  consider  the  others. 

The  Act  being  unconstitutional,  there  can  be  no  valid  in- 
dictment founded  upon  it;  therefore,  a  verdict  of  not  guilty 
is  now  entered  on  the  special  verdict,  and  the  defendant  dis- 
charged. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa, 
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Boroughs — Municipalities — Annexation — Appeals — Act  of  May 
2j,  7**9,  Article  III,  Section  5,  P.  L.  281. 

Under  the  Act  of  May  23,  1889,  Article  III,  Section  5,  P.  L.  281,  the 
court  of  quarter  sessions  has  no  jurisdiction  over  proceedings  for  the 
annexation  of  a  borough  to  a  city,  excepting  on  an  appeal.  Such  pro- 
ceedings are  committed  entirely  to  the  councils  of  the  respective  munici- 
palities, and  no  decree  of  the  court  is  necessary  to  make  annexation 
complete. 

There  is  nothing  in  the  Act  of  May  23,  1889,  authorizing  the  mayor  of 
a  city  of  the  third  class  to  nullify  the  action  of  councils  in  annexing  a 
borough  to  the  city. 

A  borough  ordinance  relating  to  the  annexation  of  the  borough  to  a 
dty  is  not  rendered  invalid  by  a  condition  or  stipulation  that  the  borough 
shall  constitute  three  wards  of  the  city. 

The  court  of  quarter  sessions  has  jurisdiction  to  order  that  a  borough 
annexed  to  a  city  shall  constitute  a  new  ward  or  wards  of  the  city. 

Petition  for  an  order  to  provide  for  representation  of  a 
borough  annexed  to  a  city.    Q.  S.  Cambria  Co. 

M.  B.  Stephens,  city  solicitor,  and  H.  W.  Story,  for  petition 
and  annexation. 

F,  /.  O'Connor  and  Horace  R.  Rose,  contra. 

Barker,  P.  J.,  Jan.  5,  1898. — The  petition  of  George  K. 
Shryock  and  S.  A.  Peden,  presidents  of  select  and  common 
council  of  the  city  of  Johnstown,  as  well  as  on  their  own  be- 
half as  citizens,  has  been  presented  to  us,  setting  forth  that 
the  territory  heretofore  comprising  the  borough  of  Morrell- 
ville  has  been  annexed  to  the  city  of  Johnstown  by  proper 
proceedings,  which  are  recited  therein,  and  praying  us  **to 
make  such  order  and  decree  as  will  give  to  the  people  of  the 
annexed  territory  representation  in  the  different  branches  of 
government  of  said  city,"  as  provided  for  in  Section  5,  Article 
III,  of  the  Act  of  May  23,  1889. 

On  the  same  day  that  the  above  petition  was  presented 
George  W.  Wagoner,  mayor  of  the  city  of  Johnstown,  by  his 
petition  asked  leave  "to  answer  the  petition  of  the  presidents 
of  the  councils  of  the  city  of  Johnstown,  praying  for  an  order 
or  decree  annexing  the  borough  of  Morrellville  to  tlie  city  of 
Johnstown,  and  to  protest  against  the  illegal  proceedings  of  said 
councils  in  the  matter  of  said  proposed  annexation ,  and  also  to 
protest  against  the  making  of  an  order  or  decree  of  annexa- 
tion, thus  ratifying  said  illegal  proceedings." 

VOL.  XX.— 17 


Digitized  by  VjOOQ IC 


258  PENNSYLVANIA  [Vol. 

[Annexation  of  Morrellville  Borough.] 

His  petition  concludes  as  follows:  "Therefore,  on  account 
of  the  illegality  of  the  provisions  of  said  ordinance  and  the 
illegal  proceedings  of  the  councils  of  the  city  of  Johnstown, 
contrary  to  statutes  and  ordinances  of  said  city,  your  peti- 
tioner respectfully  prays  your  honor  to  refuse  to  make  an  order 
or  decree  annexing  tlie  borough  of  MorrellvUle  to  the  city  of 
Johnstown,  as  prayed  for  in  said  petition'' 

The  right  of  Mayor  Wagoner  to  file  an  answer  or  be  heard 
by  counsel  in  objection  to  the  decree  prayed  for  was  disputed 
by  counsel  representing  the  application,  but  without  settling 
that  question  we  fixed  a  day  for  argument  and  patiently  heard 
all  parties  presenting  themselves. 

Whether  Mayor  Wagoner  had  any  status  to  appear  in  this 
proceeding  or  not  it  is  apparent  from  that  portion  of  his 
petition  quoted  above,  underscored  by  us,  that  the  power  of 
the  court  in  the  premises,  as  well  as  the  purport  of  the  peti 
tion  presented  to  us,  has  been  misconceived.  We  have  no 
jurisdiction  over  proceedings  for  the  annexation  of  a  borough 
to  a  city,  excepting  they  come  before  us  on  appeal;  such  pro- 
ceedings are  committed  entirely  to  the  councils  of  the  respect- 
ive municipalities  and  no  decree  of  the  court  is  necessary  to 
make  the  annexation  complete.  We  have  neither  power  to 
decree  annexation  nor  to  interfere  with  annexation  already 
consummated.  Our  jurisdiction  only  attaches  after  the  an- 
nexation proceedings  are  ended,  as  is  apparent  from  the  lan- 
guage of  the  fifth  section  of  Article  III  of  the  Act  of  1889, 
under  which  these  proceedings  were  instituted.  Moreover,  it 
is  entirely  clear  to  us  that  the  "illegality  of  the  title  and  pro- 
visions of  the  ordinances  and  the  illegal  proceedings  of  the 
councils  of  the  city  of  Johnstown,"  assigned  as  quoted  above 
as  the  reason  for  withholding  the  decree  in  this  proceeding 
are  matters  not  before  us  and  that  cannot  now  come  before 
us,  as  they  could  only  be  raised  and  determined  on  appeal. 

The  sections  of  Article  III  of  the  Act  of  1889,  applicable 
to  this  case  (with  matters  not  essential  to  the  annexation  of 
boroughs  left  out),  read  as  follows: 

"Section  i.  Any  borough  .  .  .  adjoining  any  city  of  the 
third  class  .  .  .  may  be  annexed  to  such  adjoining  city  in  the 
following  manner,  namely,  .  .  .  The  town  council  may  pass 
an  ordinance  for  such  annexation  whenever  three-fifths  of  the 
taxable  inhabitants  of  said  borough  shall  present  a  petition 
asking  therefor. 

"Sec.  2.  Upon  the  presentation  to  the  councils  of  said  city 
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of  a  certified  copy  of  the  ordinance  .  .  .  said  councils  may 
by  ordinance  annex  such  borough  to  said  city. 

"Sec.  3.  The  action  of  said  city  councils  shall  be  final  and 
conclusive,  unless  an  appeal  be  taken  therefrom  within  ten 
days  to  the  court  of  quarter  sessions  of  the  county;  upon 
such  appeal  the  clerks  of  said  city  councils  and  of  said 
borough  council  shall  certify  to  the  said  court  all  the  papers 
and  proceedings  in  the  case,  whereupon  the  court  shall  exam- 
ine and  inquire,  and  if  the  proceedings  appear  to  have  been 
in  conformity  with  law  shall  approve  the  same. 

"Sec.  5.  Whenever  any  borough  .  .  .  shall  be  annexed 
to  an  adjoining  or  adjacent  city,  as  hereinbefore  provided,  it 
shall  be  the  duty  of  the  court,  upon  petition  and  proof,  to 
make  such  order  or  decree  as  will  give  to  the  people  of  the 
annexed  territory  representation  in  the  diflferent  branches  of 
government  of  said  city  by  including  said  territory  within 
the  limits  of  an  adjacent  ward  or  wards,  or  by  creating  a  new 
ward  thereof,"  etc. 

It  will  be  observed  that  in  Section  3  a  method  very  unusual 
in  its  character  in  legislation  of  this  kind  has  been  provided, 
whereby  the  court  of  quarter  sessions  may  be  called  upon  to 
determine  whether  annexation  proceedings  have  been  in  con- 
formity with  law  and  the  time  has  been  limited  within  which 
the  method  thus  provided  must  be  resorted  to.  It  follows, 
then,  that  by  the  failure  of  any  one  interested  to  resort  to  this 
method  the  annexation  must  stand,  and  the  court  cannot 
inquire  into  the  legality  or  regularity  in  a  proceeding  such  as 
this  is,  which  can  only  be  instituted  after  annexation.  It  needs 
no  citation  of  authority  to  sustain  this  proposition,  and  we 
could  well  dismiss  the  objection  of  Mayor  Wagoner  on  the 
ground  that  the  proceedings  are  final  and  conclusive  and 
binding  on  us,  no  appeal  having  been  taken.  But  his  counsel 
contends  that  there  was  not  sufficient  "proof  of  an  annexa- 
tion ordinance  to  warrant  us  in  acting.  We  place  a  some- 
what different  meaning  on  the  word  "proof  as  used  in  the 
fifth  section  of  the  Act  of  Assembly  quoted  above  from  that 
given  it  by  the  counsel  on  both  sides  of  this  case,  who  limit 
it  to  the  "proof"  that  the  borough  had  been  properly  and 
legally  annexed,  whereas  a  careful  reading  of  the  third  and 
fifth  sections  together  indicate,  as  already  stated  by  us,  that 
we  have  nothing  to  do  with  this  matter,  it  not  being  necessary 
to  produce  proof  that  the  proceedings  were  regular  and  legal, 
that  being  presumed  from  the  fact  that  no  appeal  was  taken. 
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The  word  "proof"  in  the  first  section  of  the  Act  of   1889 
evidently  refers  to  the  matters  necessary  for  the  court  to 
know  in  order  to  intelligently  make  the  order  or  decree  con 
templated  by  that  section. 

Of  course  the  court  must  have  some  evidence  that  annexa- 
tion has  taken  place  before  jurisdiction  can  attach,  but  Sec- 
tion 8  of  Article  VI,  of  the  Act  of  Assembly,  provides  for 
this.  It  says:  "All  ordinances  may  be  proved  by  the  certifi- 
cate of  the  city  clerk  under  the  corporate  seal,"  etc.  We  have 
before  us,  attached  to  the  petition  of  Messrs.  Shryock  and 
Peden,  a  copy  of  the  ordinance  of  Morrellville  borough,  duly 
certified;  also  a  copy  of  the  ordinance  passed  by  the  two 
branches  of  councils,  annexing  Morrellville  borough  to  the 
city  of  Johnstown,  and  a  record  of  the  proceedings  in  both 
branches  in  relation  thereto,  properly  certified  by  the  city 
clerk.  This  record  furnishes  sufficient  evidence  of  the  annex- 
ation of  Morrellville  borough  to  the  city  of  Johnstown  to 
warrant  us  "upon  petition  and  proof"  in  making  the  order 
prayed  for;  but  in  the  petition  of  Mayor  Wagoner  it  is  alleged 
that  he  called  a  special  meeting  of  council  within  fifteen  days 
after  he  received  the  annexation  ordinance  and  returned  it 
to  the  common  council  with  a  message  vetoing  it;  that  no 
quorum  being  present,  the  special  session  of  council  ad- 
journed without  considering  said  veto  message,  and  it  was 
urged  that  by  reason  of  this  veto  the  annexation  ordinance 
had  not  become  effective.  The  petition  of  Mayor  Wagoner 
is  accompanied  by  the  affidavit  of  W.  S.  O'Brien,  city  clerk, 
substantially  to  the  same  effect.  Nothing  of  this  appears,, 
however,  in  the  certified  copy  of  the  proceedings  of  council, 
attached  to  the  first  petition,  a  duplicate  of  which  is  also  at- 
tached to  the  mayor's  petition  and  also  certified  by  W.  S. 
O'Brien,  the  city  clerk. 

The  record  of  the  meeting  of  November  3,  which  was  the 
special  meeting  referred  to  above,  shows  none  of  the  facts 
alleged  in  the  petition  of  Mayor  Wagoner,  and  in  the  affi- 
davit of  W.  S.  O'Brien;  on  the  contrary,  the  records  of  coun- 
cil, as  certified  by  the  city  clerk,  taken  as  a  whole  (the  record 
of  meeting  of  Nov.  9),  indicate  that  the  veto  message  relat- 
ing to  the  annexation  ordinance  was  not  returned  to  council 
until  after  the  expiration  of  fifteen  days.  Therefore,  it  was 
argued  by  the  counsel  representing  these  proceedings  that  the 
record  of  council  was  conclusive  on  us,  and  cannot  be  supple- 
mented or  contradicted  by  the  ex  parte  affidavits  of  Mayor 
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Wagoner  and  City  Clerk  O'Brien;  that  we  must  take  the 
record  as  we  find  it,  and  that  proof  of  the  veto  cannot  be 
made  in  the  manner  attempted  here;  and,  further,  that  the 
action  of  said  council  cannot  be  defeated  by  the  veto  of  the 
mayor. 

We  will  assume  for  the  present  that  there  is  sufficient  proof 
of  a  veto  message,  regularly  presented  to  the  councils  in  the 
manner  prescribed  by  law,  and  will  proceed  to  consider 
whether  it  can  be  effective  to  defeat  the  action  of  councils 
annexing  Morrellville  borough. 

The  Act  of  1889  is  based  principally  upon  that  of  May  23, 
1874,  although  the  provisions  of  some  other  Acts  are  incor- 
porated therein.  The  whole  Act  forms  a  comprehensive  code 
adapted  to  the  governmental  requirements  of  the  several  mu- 
nicipalities to  which  it  was  intended  to  apply.  In  framing  it 
the  plan  was  adopted  of  dividing  the  statute  into  articles  ap- 
propriate to  the  logical  and  orderly  treatment  of  the  respect- 
ive topics  (the  introduction  to  pamphlet  published  by  Louis 
Richards,  Esq.,  on  the  Act  of  1889).  The  first  article  in  the 
Act  of  1889  refers  to  the  incorporation  of  cities  of  the  third 
class;  the  second  article  to  the  creation  and  division  of  wards, 
and  the  third  article  to  the  annexation  of  territory.  These 
articles  contain  what  we  might  term  the  organic,  or  formative, 
part  of  the  code,  and  the  subsequent  articles  pertain  to  the 
government  or  regulation  of  the  affairs  of  the  city  generally. 
So  far  as  any  of  the  matters  provided  for  in  the  three  first 
articles  are  concerned,  there  is  no  occasion  for  any  execu- 
tive department,  any  mayor,  or  the  exercise  of  any  of  the 
ordinary  functions  of  the  executive. 

While  the  first  and  second  articles  of  the  Act  of  1889,  re- 
ferred to  above,  are  re-enactments  of  similar  sections  in  the 
Act  of  May  23,  1874,  the  first  three  sections  of  Article  III, 
quoted  in  full  above,  under  which  all  annexation  proceedings 
must  be  commenced,  are  re-enactments  of  the  first  three  sec- 
tions of  the  Act  of  June  8,  1874,  P.  L.  279  (also  re-enacted  in 
the  Act  of  May  24,  1887,  P.  L.  206),  which,  at  that  time,  was 
the  only  authority  for  annexing  boroughs  to  cities,  and  unless 
there  is  something  in  the  Act  of  1887,  or  the  Act  of  1889,  that 
furnishes  a  sufficient  reason  for  placing  a  different  construc- 
tion on  the  words  of  these  sections,  now  that  they  form  a 
part  of  the  code  represented  by  the  Act  of  1889,  they  must 
still  be  construed  as  they  stood  in  the  separate  Act,  and  in 
that  Act  there  is  no  intimation  that  the  mayor  of  a  city  of  the 
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third  class  had  any  part  in  the  proceedings  to  annex  boroughs 
to  cities.  On  the  other  hand,  it  is  expressly  provided  that 
"the  actions  of  said  councils  shall  be  final  and  conclusive, 
unless  an  appeal  therefrom  be  taken." 

It  is  a  singular  fact  that  we  find  nowhere  in  the  Act  of  1889, 
or  in  any  other  Act  relating  to  the  conduct  of  municipal  cor 
porations,  the  expression  that  ''the  action  of  councils  sJtall  be 
final  and  conclusive/'  nor  do  we  find  anywhere  else  a  provision 
for  an  appeal  directly  to  the  court  from  the  action  of  councils. 
The  proceedings  for  an  appeal  seem  to  stand  alone  in  relation 
to  proceedings  for  annexation  and,  as  to  every  other  ordi- 
nance or  resolution,  the  general  provisions  contained  in  Sec- 
tion 7  of  Article  VI,  that  every  ordinance  shall  be  certified  to 
the  mayor  for  approval,  applies. 

This  apparently  general  provision  can  be  readily  disposed 
of  in  this  case  by  the  well-established  principle  that  "where 
there  are,  in  one  Act,  specific  provisions  relating  to  a  particu- 
lar subject,  they  must  govern  in  respect  to  that  subject  as 
against  general  provisions  in  other  parts  of  the  statute, 
although  the  latter,  standing  alone,  would  be  broad  enough 
to  include  the  subject  to  which  the  more  particular  provis- 
ions relate"  (Endlich  on  Interpretation  of  Statutes,  Section 
216,  page  288);  or,  as  differently  expressed  by  other  writers, 
"when  a  general  intention  is  expressed  and  also  a  particular 
intention  incompatible  with  the  general  intention,  the  partic- 
ular intention  is  to  be  considered  in  the  nature  of  an  excep- 
tion." (See  cases  cited  in  People  v.  Board  of  Aldermen,  New 
York,  supplement  to  American  Digest,  Vol.  XX,  page  54.) 

There  is  no  intimation  in  the  Act  of  1889  that  the  remedy 
by  appeal  is  cumulative,  nor  can  we  find  anjrthing  in  the 
context  nor  in  the  necessity  of  any  case  that  may  arise  under 
the  Act  to  require  the  reading  into  the  third  section  of 
sufficient  words  to  make  it  read  "the  action  of  such  city  coun- 
cils shall  be  final  and  conclusive,  unless  an  appeal  therefrom 
be  taken  within  ten  days,"  and  "unless  the  ordinance  shall  be 
returned  by  the  mayor  to  the  branch  of  council  wherein  it 
originated,  with  his  objections,  within  fifteen  days  of  its  pres- 
entation to  him;"  and,  as  we  construe  the  Act,  such  words 
would  have  to  be  read  into  the  section  before  the  contention 
of  the  counsel  for  Mayor  Wagoner  can  be  sustained  in  this 
case. 

Another  convincing  reason  to  us  is,  that  certainly  the  anom- 
alous situation  was  never  contemplated  by  the  framer  of  the 
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Act  of  1889  that  if  an  appeal  be  taken  from  the  action  of 
council  within  ten  days,  and  the  mayor  veto  the  ordinance  of 
annexation  within  fifteen  days  of  its  presentation  to  him,  and 
ibe  appeal  be  decided  favorably  to  annexation  by  the  court, 
that  the  proceedings  are  nullified  by  the  action  of  the  mayor 
who,  possibly,  bases  his  veto  on  reasons  that  the  court  has 
decided  to  be  untenable;  in  other  words,  that  the  decision 
of  a  tribunal  established  by  the  Constitution  in  a  proceeding 
properly  remitted  to  it  can  be  negatived  by  the  act  of  an 
officer  created  by  statute  alone. 

There  is  no  inherent  power  in  the  office  of  mayor  to  veto 
actions  of  councils.  It  is  in  derogation  of  their  power  and 
can  only  exist  when  expressly  granted.  We  fail  to  find  any 
express  grant  in  the  Act  of  1889  authorizing  the  mayor  of  a 
city  of  the  third  class  to  nullify  the  actions  of  councils  in  an- 
nexing a  borough  thereto.  On  the  other  hand,  in  addition 
to  the  reasons  already  given,  which  are  sufficient  for  us,  a 
careful  review  of  the  previous  Acts  of  Assembly,  both  general 
and  special,  regulating  the  annexation  of  territory  to  cities 
and  boroughs,  disclosing  the  power  of  the  court  in  certain 
cases  and  the  part  that  councils  are  to  take  in  others,  will 
demonstrate  that  in  none  of  these  Acts  was  a  similar  power 
placed  in  the  hands  of  the  mayor  of  a  city  or  the  burgess  of 
a  borough. 

We  have  treated  the  question  of  the  power  of  the  mayor  in 
the  premises  as  though  the  ordinance  annexing  Morrellville 
borough  had  been  properly  returned  to  the  councils  with  a 
veto  message,  and  that  sufficient  evidence  had  been  produced 
of  this  fact,  but  the  authorities  are  conflicting  as  to  the  ex- 
tent that  courts  can  go  in  receiving  proof  of  matters  not 
appearing  on  the  minutes  of  councils  in  the  absence  of  alle- 
gations of  fraud  and  collusion,  and  we  have  grave  doubts, 
even  if  convinced  that  the  action  of  councils  could  be  nulli- 
fied by  a  veto,  whether  we  are  warranted,  under  the  authori- 
ties, in  considering  the  proof  of  the  veto  submitted  to  us, 
and  we  have  still  graver  doubts  whether  these  proofs  furnish 
sufficient  evidence  that  the  statutory  requirements,  in  order 
to  make  a  veto  effective,  exists  in  this  case.  In  other  words, 
whether  the  facts  alleged  in  the  petition  of  Mayor  Wagoner 
and  affidavit  of  City  Clerk  O'Brien  show  that  the  mayor  re- 
turned the  ordinance,  with  his  objection,  to  the  branch  of 
councils  wherein  it  originated  within  fifteen  days  from  the 
date  of  its  presentation  to  him  in  the  sense  contemplated  by 
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the  words  of  the  Act  of  Assembly.  Our  doubts  on  these 
questions  would  be  sufficient  alone  to  warrant  us  in  resolv- 
ing in  favor  of  making  the  decree  prayed  for,  especially  since 
we  have  a  substantial  expression  of  the  desires  of  the  taxa- 
ble residents  of  Morrellville  in  favor  of  annexation,  as  shown 
on  the  petition  of  three-fifths  of  their  number. 

It  also  appears  that  the  annexation  ordinance  received  the 
vote  of  every  member  of  both  bodies  of  city  councils  present 
when  it  was  passed  (with  one  exception),  and  there  is  not  a 
single  resident  of  either  municipality  objecting  to  annexation 
so  far  as  made  known  to  us.  Moreover,  the  annexation  of 
Morrellville  to  Johnstown  is  so  manifestly  to  the  advantage 
of  both  municipalities  that  we  cannot  fail  to  take  judicial  no- 
tice of  this,  especially  since  no  intimation  to  the  contrary  has 
been  made  in  the  course  of  this  proceeding.  Under  such  cir- 
cumstances as  these,  it  is  not  a  time  for  us  to  allow  anything 
except  substantial  reasons  necessarily  fatal  to  the  proceedings 
to  prevent  us  from  performing  the  duty  imposed  upon  us  by- 
law. 

Our  conclusions  as  to  the  features  of  the  case  already  dis- 
cussed render  it  unnecessary  for  us  to  consider  the  specific 
reasons  advanced  by  Mayor  Wagoner  in  his  petition  and 
urged  on  us  by  his  counsel  as  sufficient  to  warrant  us  in 
staying  our  hand.  However,  if  we  saw  anything  in  the  ob- 
jections and  the  proceedings  likely  to  involve  the  municipal 
control  of  the  annexed  territory  in  doubt,  or  to  cause  suc- 
cessful litigation,  we  should  hesitate  before  making  any  de- 
cree providing  for  representation;  but  nothing  of  this  char- 
acter has  been  developed  in  the  objections  interposed  by  the 
mayor.  His  principal  objections  are  that  the  ordinance  of 
the  borough  of  Morrellville  provides  for  annexation  on  condi- 
tion that  it  must  be  admitted  as  three  wards,  and  that  the 
ordinance  of  the  city  of  Johnstown  violates  Section  2  of  Arti- 
cle XIV,  of  the  Act  of  1889,  because,  as  alleged,  the  title  con- 
tains two  subjects,  and  because  it  creates  three  wards  for  tha 
city  of  Johnstown. 

The  section  of  the  Act  referred  to  is  as  follows:  "No  bill 
shall  be  passed  containing  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title."  The  subject  of  the  ordi- 
nance is  the  annexation  of  Morrellville  to  the  city  of  Johns- 
town, and  the  entire  ordinance  pertains  to  that  subject,  and 
is  certainly  clearly  expressed  in  the  title.  There  is  nothing, 
either  in  the  title  or  in  the  ordinance,  not  pertaining  to  the 
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subject.  That  part  of  the  title  and  of  the  ordinance  desig- 
nating the  wards  thereof  is  entirely  germane  to  the  subject, 
but  if  otherwise  or  if  beyond  the  power  of  council  and  ultra 
vires,  as  contended  for  by  the  mayor,  may  be  treated  as  sur- 
plusage. The  object  of  the  ordinance  is  the  annexation,  of 
Morrellville  borough  and  that  is  accomplished  by  the  ordi- 
nance in  proper  terms  and  in  a  manner  not  offending  against 
the  section  in  the  Act  of  Assembly  referred  to,  and  the  object 
cannot  be  defeated  by  the  inclusion  of  matters  that  are  irrele- 
vant, although  whether  relating  to  the  subject  of  the  Act  or 
not. 

It  is  true,  as  urged  by  the  mayor,  that  the  right  to  create 
or  divide  wards  is  lodged  entirely  in  the  court  of  quarter  ses- 
sions, but  it  does  not  follow  that  the  attempt  of  a  city  or  bor- 
ough to  do  so  in  an  annexation  ordinance  vitiates  that  an- 
nexation feature  of  the  ordinance.  The  condition  complained 
of  in  the  Morrellville  ordinance  simply  amounts  to  a  stipula- 
tion that  the  ordinance  does  not  become  binding  until  the 
city  of  Johnstown  annexes  the  borough  of  Morrellville  and 
makes  the  same  three  wards  of  the  city  of  Johnstown.  No 
harm  has  been  done  to  the  city  by  the  incorporation  of  this 
condition  in  the  ordinance,  and  the  city  councils  have  acqui- 
esced in  it,  and  if  the  desire  of  both  municipalities  expressed 
in  the  manner  aforesaid  meets  with  the  approval  of  the  court, 
and  wards  are  created  as  thus  desired,  surely  the  feature  com- 
plained of  is  immaterial. 

Boroughs  and  cities  are  not  prohibited  by  any  law  against 
occupying  a  contractual  relationship  with*  each  other.  In- 
deed, among  the  inherent  faculties  of  the  two  municipalities 
is  the  right  to  contract  in  matters  pertaining  to  their  mutual 
welfare,  and  if  we  understand  the  language  of  Justice  Will- 
iams in  Harris's  Ap.,  i6o  Pa.  494,  in  construing  the  Act  of 
1889,  the  annexation  of  territory  where  the  people  residing 
therein  request  it  is  an  act  requiring  no  special  legislative 
authority  to  sustain  it.  He  says  that  "it  is  in  the  line  of  mu- 
nicipal legislation  needful  for  the  proper  government  of  the 
city,  as  its  extending  proportions  and  municipal  needs  out- 
grow their  original  limits.  The  legislature  has  taken  this 
view  of  the  subject.*' 

In  conclusion  of  this  branch  of  the  case  we  would  simply 
say  that  the  inclusion  in  the  ordinances  of  the  respective  mu- 
nicipalities of  provisions  as  to  the  circumstances  under  which 
the  joining  together  of  their  interests,  by  annexation,  should 
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be  consummated  to  their  mutual  advantage,  cannot  be  said 
to  be  fatal  to  the  proceedings,  or  even  improper,  whether  we 
regard  it  in  the  light  of  a  contract  between  the  parties  or  an 
indication  to  the  court  of  the  desire  of  the  parties  when  the 
court  comes  to  make  an  order  or  decree  providing  for  repre- 
sentation. 

The  borough  of  Morrellvilie,  then,  having  been  annexed  to 
the  city  of  Johnstown,  has  been  a  part  of  the  city  since  the 
passage  of  the  annexation  ordinance,  and  the  people  of  the 
annexed  territory,  being  without  representation  in  the  dif- 
ferent branches  of  government  of  said  city,  it  is  now  our  duty 
to  make  such  order  or  decree  as  will  give  them  such  repre- 
sentation. 

Our  attention,  however,  has  been  called  by  the  mayor  in 
his  petition  to  the  fact  that  he  vetoed  the  resolution  of  coun- 
cils instructing  the  presidents  thereof  to  present  a  petition 
to  the  court  asking  for  such  a  decree,  but  whether  it  was  nec- 
essary or  not  to  pass  such  a  resolution,  or  whether  it  must 
receive  the  approval  of  the  mayor  before  being  eflfective  are 
questions  we  need  not  consider,  as  the  Act  of  Assembly  does 
not  require  any  action  on  the  part  of  councils,  and  the  court 
can  act  upon  the  petition  of  any  citizen  of  either  municipality. 
The  petition  in  this  case  is  presented  by  Mr.  Shryock  and  Mr. 
Peden,  in  their  own  behalf  as  citizens,  as  well  as  presidents  of 
councils. 

The  Act  of  Assembly  authorizes  the  court  to  act  upon 
petition  and  proof,  and  we  have  already  intimated  what  our 
understanding  is  of  the  meaning  of  the  word  "proof."  In  this 
connection  we  have  to  aid  us  in  determining  the  proper 
method  to  be  adopted  by  which  the  people  of  the  annexed 
territory  may  have  representation  their  wishes  as  expressed 
in  the  ordinance  of  the  borough  council. 

This  expression  is  concurred  in  by  both  branches  of  the 
city  council,  as  evidenced  by  a  practically  unanimous  vote. 
The  desire  of  both  municipalities,  as  well  as  the  agreement 
between  them,  is  that  the  annexed  territory  shall  come  into 
the  city  with  the  same  municipal  subdivision  as  existed  be- 
fore, and  in  exercising  whatever  judicial  discretion  is  lodged 
in  us  in  the  premises,  such  an  expression  must  prevail,  and  the 
order  or  decree  be  made  in  accordance  therewith,  unless 
there  be  some  insuperable  obstacle  in  the  way,  we  being  con- 
vinced from  the  proof  before  us  and  from  matters  of  which 
we  can  take  judicial  notice,  such  as  the  division  of  the  bor- 
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ough  into  wards  as  in  1891,  and  the  fact  that  the  borough  is 
adjacent  to  only  one  ward  of  the  city,  and  that  one  contain- 
ing a  large  area  already  overcrowded,  and  other  matters, 
that  the  territory  cannot  well  be  annexed  to  another  ward, 
and  that  it  would  be  unwieldy  by  reason  of  its  size,  shape,  and 
population  as  a  single  ward. 

The  only  thing  to  prevent  us  from  carrying  out  the  desire 
of  the  parties  and  dividing  the  annexed  territory,  in  accord- 
ance also  with  our  views  under  the  proofs,  would  be  a  strict 
construction  of  the  fifth  section  of  Article  III  of  the  Act  of 
1889,  but  we  find  nothing  therein  nor  in  the  ordinary  rules 
laid  down  for  the  construction  of  statutes  to  require  us  to 
strictly  construe  it. 

The  object  of  that  section  was  to  give  to  the  people  of  the 
territory  annexed  to  cities  representation  in  different  branches 
of  the  government  of  such  cities,  and  it  made  it  the  duty  of 
the  court,  whenever  annexation  takes  place,  to  make  an  order 
or  decree  for  that  purpose,  and  the  method  by  which  this  shall 
be  done,  as  expressed  in  the  Act,  is  by  including  said  terri- 
tory within  the  limits  of  an  adjacent  ward  or  wards  or  by 
creating  a  new  ward  thereof. 

Section  5,  in  which  this  provision  occurs,  first  occurs  in  the 
Act  of  1889.  In  the  General  Act  of  May  23,  1874,  being  the 
first  since  the  new  Constitution,  dividing  the  cities  of  the  state 
into  classes,  etc.,  the  only  provision  for  the  annexation  of 
territory  is  in  Section  16,  which  only  provides  for  the  annex- 
ation of  out  lots  and  is  silent  as  to  how  the  residents,  if  any, 
shall  obtain  representation. 

The  Act  of  June  8,  1874,  the  first  three  sections  of  which 
are  identical  with  the  first  three  of  Article  III  of  the  Act  of 
1889,  Section  4  provides  that  any  borough,  township  or  part 
of  a  township,  annexed  to  any  city  under  this  Act,  shall  im- 
mediately be  arranged  by  the  councils  of  said  city  for  the  pur- 
pose of  representation  in  said  councils,  and  the  Act  of  May 
24,  1887,  which  has  been  replaced  by  the  Act  of  1889,  was  the 
first  to  make  it  the  duty  of  the  court  to  make  an  order  giving 
representation  to  people  of  the  annexed  territory,  and  the 
method  there  was  by  including  such  territory  within  the  lim- 
its of  the  adjacent  ward  or  wards. 

It  must  be  remembered,  in  construing  these  Acts,  that 
when  they  were  passed  the  representation  in  councils  was 
determined  by  the  population  of  the  respective  wards,  but 
this  was  changed  by  the  Act  of  1889,  giving  the  same  repre- 
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sentation  to  each  ward,  irrespective  of  population.  We  have 
examined  with  considerable  care  the  different  Acts,  both  local 
and  general,  containing  similar  provisions,  and  have  been 
unable  to  discover  any  reason  for  limiting  the  court  in  the 
Act  of  1887  to  the  inclusion  of  annexed  territory  within  the 
limits  of  an  adjacent  ward  or  wards,  the  Act  of  1889  to  in- 
cluding such  territory  within  the  limits  of  adjacent  ward  or 
wards  or  creating  a  new  ward  thereof,  while  in  the  Act  of 
May,  1895,  providing  for  the  annexation  of,territory  to  cities 
of  the  second  class,  it  is  the  duty  of  the  court  to  provide  for 
the  division  of  such  annexed  territory  into  a  ward  or  wards. 

The  Act  of  May  10,  1871,  providing  for  the  annexation  of 
any  borough,  township,  or  portion  of  any  township  to  the  city 
of  Pittsburg,  provides  that  "each  ward,  borough,  township  or 
portion  of  a  township  which  may  be  admitted  into  said  city 
shall  constitute  a  ward  of  said  city,"  thus  indicating  that 
where  a  borough  consists  of  more  than  one  ward  it  came  into 
that  city  with  its  municipal  subdivisions  unchanged. 

We  might  cite  other  Acts  of  Assembly  tending  to  show 
that  the  legislation  regulating  the  annexation  of  territory  to 
cities,  and  legislation  creating  new  wards  in  cities,  form  sep- 
arate and  distinct  parts  of  the  general  code  of  laws  regulating 
cities,  and  that  whenever  new  wards  are  brought  into  a  city 
by  reason  of  annexation  proceedings,  the  proceeding  in  no 
way  conflicts  with  the  proceeding  creating  new  wards  out  of 
territory  already  included  within  a  city;  therefore,  the  argu- 
ment that  new  wards  can  be  added  to  a  city  only  in  the  man- 
ner provided  by  Article  II  of  the  Act  of  1889  is  untenable. 
There  are  no  negative  words  in  Section  5  of  Article  III  of  the 
Act  of  1889,  nor  anything  else  to  indicate  that  the  provision 
now  under  discussion  is  mandatory  in  its  terms,  and  we  find 
nothing  therein,  or  elsewhere,  to  limit  us  to  such  a  strict  con- 
struction of  the  language  of  the  said  section  as  would  prevent 
us  from  making  such  a  decree  or  order  as  we  have  already  in- 
timated ought  to  be  made  under  all  the  circumstances  of  the 
case. 

Jan.  5,  1898,  the  counsel  representing  these  proceedings 
are  directed  to  prepare  and  submit  a  decree  in  conformity 
with  our  views  as  expressed  in  this  opinion,  suggesting  the 
names  of  officers  to  hold  the  first  election  in  the  three  wards, 
the  places  for  holding  the  same,  and  other  matters  necessary 
to  carry  the  decree  into  effect. 

From  S.  L.  Reed,  Esq.,  Ebensburg,  Pa. 
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Bedford  Lodge,  I.  O.  O.  F.,  No.  202,  v.  Joseph  Lents. 
Practice  (C  P^— Case-stated. 

The  court  cannot  consider  a  case-stated  filed  in  the  prothonotary's 
office  where  it  appears  that  no  suit  had  been  begun  or  was  pending. 

Case-Stated.    C.  P.  Bedford  Co.    Sept.  T.,  1896,  No.  317. 
Alexander  King,  for  plaintiff;  R.  H.  Calvin,  for  defendant. 

LoNGENECKER,  P.  J.,  Jan.  II,  1898. — A  case  entitled  as 
above  appeared  on  the  argument  list,  and  when  it  was  reached 
an  agreement  of  counsel,  in  the  nature  of  a  case-stated,  in 
which  certain  facts  were  set  forth,  was  submitted  for  the  opin- 
ion of  the  court  upon  the  law  arising  thereon. 

On  examining  the  record  it  appears  that  there  was  in  fact 
no  action  of  ejectment  or  other  case  pending,  that  no  other 
paper  of  any  kind  was  ever  filed,  no  amicable  action  had  been 
agreed  upon  and  no  writ  had  ever  issued  to  bring  the  defend- 
ants into  court,  the  agreement  of  counsel  already  mentioned 
being  the  first  and  only  paper  filed  in  the  alleged  case. 

In  other  words,  it  is  a  case-stated  in  a  controversy  which  is 
not  in  court,  between  parties  who  are  not  in  court  and  over 
whom  the  court  has,  therefore,  no  jurisdiction.  An  entry  of 
this  submission  was  made  by  the  prothonotary  on  the  con- 
tinuance docket,  it  is  true,  but  the  record  also  shows  that  the 
parties  were  not  in  court  and  that  there  was  no  pending  action 
to  support  a  judgment. 

An  action  is  not  properly  begun  by  a  case-stated  in  this 
manner,  but  a  real  case  must  first  be  begun,  which  might 
otherwise  go  to  trial  before  a  jury  after  issue  joined.  If  for 
any  reason  this  submission  to  the  court  should  fail  (as  it  must) 
there  would  be  no  case  left. 

"To  enable  the  court  to  decide  an  action  upon  agreed 
facts  the  statement  must  have  been  made  in  a  case  legally 
before  the  court  for  its  decision:"  Enc.  of  Pleading  and  Prac- 
tice, Vol.  I,  page  389. 

"It  is  essential  to  its  appropriateness  that  it  be  used  in  a 
pending  action.  If  there  be  no  action,  amicable  or  otherwise, 
there  can  be  no  judgment  entered:"  Smith  v.  Eline,  4  Dist. 
Rep.  490. 

"When  there  is  a  suit  actually  pending  in  court,  whether 
commenced  by  amicable  agreement  or  by  suing  out  an  orig- 
inal process,  the  parties  or  their  counsel  may.  without  pro- 
ceeding to  trial,  state  a  case  by  consent  for  the  opinion  and 
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decision  of  the  court:"   Tr.  &  Haley's  Prac,  title,  "Case- 
stated;"  Berks  County  v.  Jones,  2i  Pa.  413. 

It  will  not  do  to  say  the  parties  are  satisfied  and  authorized 
the  action  of  counsel,  because  the  record  does  not  show  it 
The  record  must  be  self-sustaining  and  show  jurisdiction  both 
of  the  parties  and  the  subject-matter  in  controversy. 

If  an  amicable  action  had  been  first  begun  under  Section 
40,  Act  of  June  13,  1836,  Purd.,  page  63,  pi.  20,  and  the  par- 
ties thus  brought  into  court  and  this  proceeding  based 
thereon  we  should  have  had  something  to  sustain  a  judgment, 
but  as  the  matter  now  stands  our  judgment  could  not  be  en- 
forced. The  want  of  jurisdiction  would  certainly  be  raised 
at  some  stage  by  the  losing  party,  which  would  defeat  all  that 
had  been  done. 

In  order  that  the  parties  may  begin  anew  and  start  right 
this  proceeding  must  be  dismissed. 

Now,  Jan.  11,  1898,  case  dismissed. 

From  S.  R.  Longenecker,  Esq.,  Bedford,  Pa. 


Clements  v.  Miller. 


Justices  of  tlie  peace — Appeals — Perfecting  appeal  nunc  pro  tunc 
— Act  of  July  14.,  iSgj. 

The  court  will  permit  an  appeal  from  a  justice  of  the  peace  taken  in 
due  time  to  be  perfected  by  filing  nunc  pro  tunc  the  affidavit  required 
by  the  Act  of  July  14,  1897,  where  it  appears  that  the  judgment  was  ren- 
dered shortly  after  the  passage  of  the  Act  of  July  14,  1897,  and  that 
neither  the  parties,  their  counsel,  nor  the  justice  knew  of  the  passage  of 
the  Act. 

Sur  rule  to  quash  appeal  and  to  permit  defendant  to  per- 
fect her  appeal.    C.  P.  Tioga  Co.    Sept.  T,,  1897,  No.  849. 

Frank  S.  Hughes,  for  plaintiff. 
Jerome  B,  Niles,  for  defendant. 

Mitchell,  P.  J.,  Jan.  10,  1898. — ^These  rules  were  return- 
able, heard  and  argued  on  the  3d  instant,  one  on  behalf  of  the 
plaintiff  to  quash  the  appeal  taken  by  defendant,  and  one  on 
the  part  of  defendant  to  show  cause  why  he  should  not  be 
allowed  to  perfect  his  appeal.  The  defect  in  the  appeal  to 
which  both  these  rules  have  reference  is  the  absence  of  the 
oath  required  to  be  taken  in  appeals  from  justices  of  the  peace 
and  aldermen  by  the  Act  of  July  14,  1897,  P.  L.  271.    In  this 
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case  the  appeal  was  taken  August  31,  1897  (the  day  the  judg- 
ment was  rendered),  and  transcript  duly  filed  here  Sept. 
24,  1897.  The  rule  to  quash  was  taken  Nov.  27,  1897,  and 
the  rule  to  perfect  the  appeal  was  taken  Dec.  17,  1897,  upon 
affidavit  of  the  appellant,  in  which  he  states  that  his  **appeal 
was  not  taken  for  delay,  but  because  he  verily  believes  that 
injustice  has  been  done  him  in  the  premises,''  that  he  was 
ignorant  of  the  said  Act  of  July  14,  1897,  when  the  appeal 
was  taken,  that  at  the  time  the  appeal  was  taken  he  was  not 
informed  by  the  justice  that  he  was  required  to  make  the 
affidavit,  as  provided  for  by  said  Act,  and  that  he  has  a  just 
and  legal  defense,  etc.  On  Nov.  29,  1897,  two  days  after  the 
nile  to  quash  was  taken,  an  affidavit  of  defendant  covering 
the  requirement  of  said  Act  was  filed  here  by  leave  of  this 
court  and  that  affidavit  was  made  Nov.  24,  1897,  three  days 
before  the  rule  to  quash  was  granted. 

At  the  hearing  the  defendant  and  the  justice  who  heard  the 
cause  tkelow  and  who  granted  the  appeal  both  stated  that 
they  were  ignorant  of  said  Act  of  July  14,  1897,  when  the 
appeal  was  taken  and  that  they  both  supposed  at  that  time  that 
all  the  requirements  of  the  law  were  complied  with  when  it 
was  granted,  and  the  attorney  for  the  plaintiff  stated  that  he 
also  was  ignorant  of  the  said  Act  at  that  time.  The  prothon- 
otary  stated  that  the  pamphlet  laws  were  received  by  him 
early  in  October,  we  think  he  said  on  the  6th  of  that  month. 
He  was  not  able  to  state  when  the  first  copy  of  this  particular 
Act  was  received  by  him,  but  he  said  that  such  copies  usu- 
ally came  to  hand  within  a  few  days  after  the  dates  of  their 
approval.  The  defendant  testified  that  as  soon  as  he  was 
informed  of  the  existence  of  the  Act  he  wrote  his  attorney 
and  that  very  shortly  after  his  attorney  sent  him  the  affidavit 
that  he  made  on  Nov.  24,  before  referred  to. 

Must  this  appeal  be  quashed  under  the  facts  found  as  be- 
fore stated?  To  do  that  would  be  to  deprive  the  defendant  of 
the  right  of  trial  by  jury  after  he  has  sworn  that  he  has  a 
just  and  legal  defense  to  the  plaintiff's  claim,  unless  he  can 
be  held  to  have  waived  that  right  by  his  failure  to  comply  with 
the  provisions  of  the  Act  of  July  14,  1897,  before  referred  to. 
The  Act  of  1876,  P.  L.  43,  which  is  in  pari  materia  with  this 
Act  has  been  held  constitutional:  Cochran  v.  McKelvy,  25 
Pittsburg  I..  J.  120,  cited  in  P.  &  L.  Digest,  4797,  note. 
Similar  legislation  regulating  the  right  of  appeal  has  been 
recognized  as  valid  in  a  long  line  of  cases  determined  by  the 
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Supreme  Court  of  this  state,  and  we  are  disposed  to  regard 
the  Act  of  1897  as  valid  unless  that  court  shall  declare  it  void. 
It  is,  as  we  think,  but  a  reasonable  regfulation  for  the  exercise 
of  the  privilege  of  an  appeal  intended  to  secure  the  right  of 
trial  by  jury.  It  is  general  in  its  provision,  applying  alike  to 
all  parties  and  cases  covered  by  its  terms,  and  in  this  respect  it 
differs  from  the  Act  of  1876,  which  applies  only  to  cases  of 
claims  for  manual  labor  and  to  defendants  only  in  such  cases. 

But  though  we  are  disposed  to  enforce  this  Act  in  accord- 
ance with  its  spirit  and  meaning  and  to  hold  that  a  failure  to 
comply  with  it  renders  an  appeal  voidable,  we  cannot,  under 
the  principles  settled  in  our  state  by  many  cases  involving 
similar  questions  to  that  before  us,  hold  such  failure  to  make 
an  appeal  void  and  incurable.  For,  while  we  do  regard  its 
provisions  mandatory  as  to  the  substance  of  tite  Act  that  re- 
quires an  affidavit  in  substance  as  specified  in^it,  we  think  it 
ought  not  to  be  strictly  enforced  in  every  case  as  to  the  time 
when  the  oath  it  requires  shall  be  taken.  Whether  or  not  this 
should  be  done  depends,  as  we  think,  upon  the  facts  bearing 
upon  the  question  of  good  faith  and  laches  on  the  part  of  the 
appellant.  Where  an  honest  effort  is  made  to  take  an  appeal 
and  there  is  a  reasonably  prompt  application  made  to  make 
it  conform  to  the  requirements  of  the  law  regulating  the  right 
to  an  appeal,  we  think  such  defects  should  be  regarded  as 
curable,  to  the  end  that  the  right  to  trial  by  jury  shall  be  pre- 
served. 

We  are  quite  aware,  as  a  general  rule,  ignorance  of  the  law 
is  no  excuse.  But  the  Act  in  question  itself  shows  how  unjust 
the  application  of  this  rule  would  be  in  some  cases  that  may 
arise  under  it.  For  it  is  expressly  made  retroactive — to  take 
effect  from  the  ist  day  of  July  while  it  was  approved  on  the 
14th,  Clearly  as  to  any  case  arising  between  those  days  we 
think  the  Act  should  be  held  void  if  the  requirement  of  an 
affidavit  in  other  cases  is  to  be  held  mandatory  as  to  the  time 
when  it  is  required  to  be  made.  Yet  in  such  a  case  we  think 
it  should  be  insisted  upon  before  the  appeal  is  entertained  in 
the  common  pleas.  And  this  brings  us  to  remark  that  the 
Act  here  in  question  is  very  different  in  its  wording  from  the 
Act  of  1876  before  referred  to.  The  latter  says  that  ''before 
the  defendant  shall  be  entitled  to  an  appeal,"  etc.,  while  the 
former  reads:  "no  appeal  shall  be  entertained''  etc.  Yet  many 
appeals  in  cases  covered  by  the  Act  of  1876  have  been  held 
amendable  in  respect  to  matters  similar  to  that  here  in  ques- 
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tion.  So  that,  as  we  think,  the  Act  of  1897  should  be  con- 
strued in  connection  with  the  well-settled  rule  long  estab- 
lished in  the  practice  in  this  state,  in  the  respect  of  the  amend- 
ment of  appeals,  defective  under  such  statutory  regulations  of 
the  right  of  appeal. 

Under  the  facts  appearing  in  this  case  we  think  we  must 
allow  the  appeal  to  be  perfected. 

In  support  of  the  conclusions  stated  we  cite  the  following 
cases:  Thompson  v.  Cross,  16  S.  &  R.  349;  Burgess,  etc.,  of 
Huntingdon  v.  Jackson,  2  P.  &  W.  431;  Beam  v,  Spangler, 
I  W.  &  S.  378;  Adams  v,  Hull,  5  W.  &  S.  363;  Koenig  v. 
Bauer,  57  Pa.  168;  Womelsdorf  v,  Heifner,  104  Pa.  i;  Red- 
heffer  v.  Fitler,  7  Phila.  338;  Swallow  v.  Coal  Co.,  2  Kulp, 
369;  McCarty  v,  Killian,  6  Kulp,  438;  Hunt  &  Council  v. 
Reilly,  20  Pa.  C.  C.  R.  88;  Mayberry  v,  Gerber,3  W.N.C.240; 
Davidson  v.  Markley,  i  Pa.  C.  C.  R.  594.  Of  course  where  the 
appeal  is  not  filed  in  time  a  diflferent  question  is  presented: 
Kichline  v,  Shimer,  12  Pa.  C.  C.  R.  279;  Ward  v.  Letzkus,  152 
Pa.  318.  And  so  where  no  facts  excusing  delay  appear:  Fle- 
gal  V.  Dotterer,  11  Pa.  C.  C.  R.  156.  We  held  substantially  as 
in  this  case  (under  Act  of  1876)  in  Rexford  v.  Welch,  354 
April  term,  1893,  where  we  allowed  the  appeal  to  be  per- 
fected by  filing  the  required  affidavit.  The  cases  holding  pay- 
ment of  costs  a  prerequisite  to  the  allowance  of  an  appeal  are 
clearly  distinguishable  from  the  case  we  have  here:  Wells  v. 
Weaver,  6  Dist.  R.  661;  Enyeart  v,  Lehrsch,  lb.  404. 

Rule  to  quash  discharged.  Rule  to  perfect  the  appeal  made 
absolute  and  ordered  that  the  defendant's  affidavits  stand  filed 
nunc  pro  tunc  as  of  the  day  the  appeal  was  allowed  by  the 
justice,  August  31,  1897. 

From  R.  K.  Young,  Esq.,  Wellsboro,  Pa. 


Commonwealth  v.  Banmler. 
Liquor  laws — Sales  to  Minors, 

On  an  indictment  against  a  proprietor  of  a  saloon  for  selling  liquors 
to  a  minor,  if  it  appears  that  the  liquors  were  sold  by  the  proprietor,  the 
commonwealth  need  only  further  prove  that  the  person  to  whom  they 
were  sold  was  a  minor.  Evidence  that  the  proprietor  took  every  pre- 
caution to  prevent  sales  to  minors  is  immaterial. 

Rule  for  new  trial.    Q.  S.  Lancaster  Co.    Nov.  T.,  1896. 

A,  C  Reinoehl,  Esq.,  for  rule. 

Geo.  A,  LanCy  district  attorney,  contra. 

VOL.  X3C — 18 
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Brubaker,  J.,  July  3,  1897. — ^The  defendant  in  this  case 
was  indicted,  tried,  and  found  guilty  under  the  Act  of  As- 
sembly of  May  13,  1887,  Section  17,  P.  L.  108,  Purdon's 
Digest,  1230,  pi.  23,  which  reads  as  follows: 

**It  shall  not  be  lawful  for  any  person,  with  or  without  a 
license,  to  furnish,  by  sale,  gift,  or  otherwise,  to  any  person, 
any  spirituous,  vinous,  malt,  or  brewed  liquors  on  any  day 
upon  which  elections  are  now  or  hereafter  may  be  required  to 
be  held,  nor  on  any  Sunday,  nor  at  any  time  to  a  minor,  or  a 
person  of  known  intemperate  habits,  or  a  person  visibly  af- 
fected by  intoxicating  drink,  either  for  his  or  her  use,  or  for 
the  use  of  any  other  person,  or  to  sell  or  furnish  liquors  to 
any  person  on  a  pass-book  or  order  on  a  store,"  etc. 

At  the  trial  the  court  ruled  that  it  was  only  necessary  for 
the  commonwealth  to  prove  that  the  persons  to  whom  the 
liquor  was  furnished  were  minors,  provided  it  was  furnished 
by  the  landlord,  as  alleged  in  the  indictment.  The  court  re- 
fused the  defendant's  offer  to  prove  that  he  took  every  pre- 
caution to  prevent  sales  to  minors,  and  did  not  knowingly  or 
willfully  furnish  the  liquor  to  them.  It  was  proven  by  the 
commonwealth  that  the  liquor  was  handed  by  the  landlord  to 
these  persons,  who  were  under  age.  In  our  charge  and  in- 
structions to  the  jury,  we  said  that  if  they  believed  that  these 
young  men  were  minors,  the  defendant  in  furnishing  the 
liquor  took  the  risk,  and  it  was  their  duty  to  convict.  We 
find  we  were  not  in  error  in  so  instructing  them;  and,  there- 
fore, we  are  obliged  to  dismiss  the  rule  in  this  case. 

The  question,  however,  may  be  raised  when  the  defendant 
is  called  for  sentence,  that  is,  whether  the  supplement  or  Act 
of  May  25,  1897,  P.  L.  93,  has  not  repealed  the  penalty 
prescribed  in  the  Act  of  1887,  and  thus  prevented  us  from 
sentencing  the  defendant  at  all. 

A  new  trial  is  refused  and  the  rule  is  discharged. 

From  William  N.  Appel,  Esq.,  Lancaster,  Pa. 


Aoooont  of  W.  Craig  Lee,  Trustee. 

Mortgage— Trustee— Jurisdiction — Act  of  June  14,  i8j6,  Section  j. 

When  a  mortgage  for  the  benefit  of  creditors  is  delivered  to  the  trustct: 
the  jurisdiction  of  the  common  pleas  over  the  trustee  becomes  fixed, 
and  is  not  affected  by  the  choice  of  a  new  trustee,  residing  in  another 
county,  by  all  parties  in  interest  and  the  execution  and  delivery  of  a  new 
mortgage  to  such  trustee  fpr  the  same  creditors. 
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Rule  to  revoke  appointment  of  auditor  and  dismiss  account 
of  trustee  for  want  of  jurisdiction.  C.  P.  Washington  Co. 
No.  829.    In  equity. 

Wm.  M.  Watson,  for  petitioner. 
John  W.  Donnan,  for  respondent. 

Taylor,  J.,  May  12,  1897. — ^The  sole  and  only  question 
presented  for  our  determination  under  the  petition  and  an- 
swer, and  the  several  mortgages,  which  by  agreement  of 
counsel  the  court  is  to  regard  as  part  of  the  proceedings  in 
the  case,  is  whether  or  not  this  court  has  jurisdiction  of  the 
account  of  W.  Craig  Lee,  as  trustee  for  the  creditors  of  Lee 
&  Marshall,  under  the  Act  of  Assembly  of  June  14,  1836, 
Section  15,  P.  L.  632,  Purd.  Dig.  2029,  pi.  15,  which  pro- 
vides that  the  court  of  common  pleas  shall  exercise  the  juris- 
diction and  powers  given  by  law  in  regard  to  certain  trusts  in 
the  county  in  which  the  trustee  shall  have  resided  at  the  com- 
mencement of  the  trust. 

In  1876  Lee  &  Marshall  executed  and  delivered  a  mort- 
gage to  Thomas  Fawcett  in  trust  for  the  creditors  therein 
specified,  upon  land  in  Allegheny  county.  Pa.;  another  mort- 
gage to  the  same  trustee  upon  land  and  coal  in  Washington 
county.  Pa.,  and  another  mortgage  to  the  same  trustee  upon 
lands  in  Columbiana  county,  Ohio.  In  1879  certain  of  these 
many  creditors  (principally  banks  in  the  city  of  Pittsburg) 
agreed  with  Lee  &  Marshall  and  all  the  other  creditors  and 
the  trustee  that  they,  the  said  bank  creditors,  would  accept 
a  conveyance  in  fee  of  the  Washington  county  lands  and  coal 
in  full  satisfaction  of  their  respective  claims,  which  was  ac- 
cordingly done,  and  the  Washington  county  mortgage  was 
thereupon  satisfied  by  the  trustee.  Under  the  said  agree- 
ment all  the  other  creditors,  called  schedule  B  creditors  (the 
bank  creditors  being  designated  as  schedule  A  creditors),  still 
retained  their  interests  in  the  Allegheny  county  and  Colum- 
biana county  lands  under  the  other  two  mortgages. 

In  1883  Thomas  Fawcett,  trustee  as  aforesaid,  was  relieved 
from  his  duties  as  trustee  by  all  the  parties  concerned  and 
assigned  the  Allegheny  county  and  the  Columbiana  county 
mortgages  to  W.  Craig  Lee,  the  present  trustee,  as  his  suc- 
cessor in  the  trust,  and  at  the  same  time  a  new  mortgage  was 
executed  by  Lee  &  Marshall  by  agreement  with  all  the  sched- 
ule B  creditors,  continuing  the  trust  in  W.  Craig  Lee,  with 
much  fuller  powers  than  were  possessed  by  his  predecessor, 
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Thomas  Fawcett,  and  in  this  new  instrument  the  wives  of  the 
mortgagors  joined  for  the  purpose  of  releasing  their  dower 
in  all  the  lands  embraced  in  the  said  mortgages.  This  is 
shown  by  the  agreements  of  the  creditors  and  the  new  mort- 
gage itself.  The  evident  purpose  of  the  new  mortgage  in 
which  W.  Craig  Lee  is  made  trustee,  was  to  facilitate  the  exe- 
cution of  the  trust  by  enabling  the  trustee  to  make  individual, 
private  sales  and  to  relieve  purchasers  of  any  possible  claim 
of  dower,  and  to  place  the  trust  in  the  hands  of  one  of  their 
own  number,  the  new  trustee  being  a  creditor  of  the  said 
Lee  &  Marshall. 

The  trust  began  in  Fawcett  in  1876  and  continued  until 
1879,  and  was  to  convert  the  lands  into  cash  for  the  payment 
of  the  creditors  of  Lee  &  Marshall.  In  the  appointment  of 
W.  Craig  Lee,  trustee,  as  the  successor  in  the  trust  of  Thomas 
Fawcett,  by  the  creditors  of  Lee  &  Marshall,  all  parties  des- 
ignate W.  Craig  Lee  as  the  successor  of  Thomas  Fawcett  in 
the  trust,  and  the  new  trustee  so  designates  himself  in  the  re- 
ceipts for  money  and  releases  of  liens  on  the  original  mort- 
gage of  Lee  &  Marshall  to  Fawcett.  The  trust  to  W.  Craig 
Lee  is  for  the  same  purposes  as  between  Lee  &  Marshall  and 
their  creditors  as  it  was  to  Thomas  Fawcett,  except  the  en- 
larged powers  to  W.  Craig  Lee.  The  purpose  was  to  extend 
time  of  payment  with  power  to  sell  and  convey  lands  and  pay 
the  creditors  with  the  proceeds.  Without  discussing  this 
question  further  we  are  of  the  opinion,  from  all  the  facts  sub- 
mitted to  us  in  the  papers  in  the  case,  that  the  trust  began 
in  Thomas  Fawcett,  who  was,  at  the  time  of  its  creation,  a 
resident  of  Allegheny  county.  Pa.,  and  that  his  resignation 
and  the  appointment  by  Lee  &  Marshall,  with  the  consent  of 
the  same  creditors  and  all  parties  concerned,  of  W.  Craig  Lee 
as  his  successor  in  said  trust,  was  but  a  continuing  of  the 
trust  commenced  in  the  trustee  Fawcett,  who,  by  reason  of 
his  residence  at  the  commencement  of  the  trust,  was  amena- 
ble to  the  court  of  common  pleas  of  Allegheny  county.  The 
distinctive  nature  of  this  trust  in  Fawcett  was  not  and  could 
not  be  altered  or  changed  by  the  mere  extension  of  time  or 
the  appointment  of  a  new  trustee  with  simply  enlarged  powers 
over  Fawcett  any  more  than  an  ordinary  extension  of  cred- 
itors could  change  the  character  of  the  debts  due  them.  The 
new  trustee  took  upon  him  the  mantle  of  the  same  trust  which 
was  implanted  in  Thomas  Fawcett,  and  if  by  the  new  instru- 
ment he  became  endowed  with  the  new  power  to  reach  out 
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and  accomplish  more,  and  more  promptly,  than  could  his 
predecessor,  the  pathway  of  his  duty  to  the  creditors  and  to 
Lee  &  Marshall  was  the  same — the  conversion  of  the  land 
into  money,  the  payment  therefrom  of  the  creditors  and  the 
return  of  the  surplus  to  Lee  &  Marshall. 

While  it  is  true  that  no  jurisdiction  was  ever  exercised  or 
entertained  by  the  courts  of  Allegheny  county  over  the  said 
Thomas  Fawcett,  the  jurisdiction  of  said  courts  does  not 
appear  to  have  ever  been  invoked,  evidently  for  the  reason 
that  Fawcett  resigned  with  the  consent  of  all  concerned, 
accounting  to  them,  if  any,  and  the  present  trustee  by  the 
same  authority  succeeded  him  in  the  office  of  trustee  for  the 
purposes  of  the  trust  in  the  commencement  of  it  in  Fawcett, 
and  this  being  the  case,  the  courts  of  Allegheny  county  have 
jurisdiction  of  the  account,  as  such,  of  his  successor,  and  not 
the  court  of  Washington  county. 

We  agree  with  the  counsel  for  respondent  that  the  objec- 
tion to  the  jurisdiction  of  this  court  is  purely  a  technical  one. 
We  cannot  see  what  difference  it  makes  to  the  petitioner, 
James  L.  Marshall,  of  the  firm  of  Lee  &  Marshall,  the  credi- 
tors of  the  trustee,  in  which  of  the  forums  contended  for  the 
trustee  files  his  account  and  is  finally  relieved  of  his  trust. 
Nevertheless,  the  undisputed  facts  in  the  case  applied  to 
Section  15  of  the  Act  of  Assembly  of  June  14,  1836,  P.  L.  632, 
supports  the  contention  of  the  petitioner,  and  as  he  is  a 
proper  party  to  raise  the  question  of  jurisdiction,  and  has 
not  lost  his  right  to  have  the  same  raised  and  decided  on  the 
law  and  the  facts,  the  rule  is  made  absolute. 

Counsel  for  petitioner  cites  Johnson's  Ap.,  103  Pa.  373; 
Helfenstein's  Est.,  135  lb.  293;  and  on  the  fundamental  doc- 
trine that  where  jurisdiction  once  becomes  vested  in  a  partic  • 
ular  court  by  statute,  that  jurisdiction  can  never  be  changed 
and  is  exclusive:  Raymond  v,  Butterworth,  139  Mass.  471; 
Tapley  v,  Martin,  116  lb.  275;  Schuylkill  Co.  v,  Boyer,  24 
W.  N.  C.  27.  And  when  jurisdiction  has  been  acquired  and 
one  party  thereto  dies,  his  representatives  may  be  substituted, 
and  the  jurisdiction  is  not  affected  by  the  citizenship  of  such 
representative:  Upton  v.  New  Jersey  S.  R.  Co.,  25  N.  J.  Eq. 
372. 

And  now.  May  12,  1897,  this  cause  came  on  to  be  heard 
on  petition  and  answer  and  the  mortgages  and  agreements 
agreed  to  be  submitted  by  counsel,  and  was  argued  by  coun- 
sel, whereupon,  after  due  consideration  thereof,  the  appoint- 
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ment  of  the  auditor  in  the  common  pleas  court  of  Washing- 
ton county,  Pa.,  is  revoked,  and  the  account  of  the  trustee 
dismissed  for  want  of  jurisdiction  in  this  court,  at  the  costs  of 
the  respondent. 

From  R.  W.  Parkinson,  Jr.,  Esq.,  Washington,  Pa. 


Shewell  Avenue,  Doyleatown. 
Road  lam — Boroughs — Statutes  —  Proviso — Removal  of  buildings 

Where  a  proviso  is  repugnant  to  an  Act,  it  is  a  nullity. 

The  proviso  of  the  Act  of  April  13,  1838,  which  prohibits  the  borough 
of  Doylestown  from  interfering  "with  any  house,  wall  or  other  improve- 
ment now  existing  or  tree  growing  in  the  streets  of  said  borough,  does 
not  prevent  the  borough  from  removing  buildings  to  open  new  streets 
under  the  power  conferred  by  the  Act  of  March  13,  1867,  which  em- 
powers the  town  council  to  lay  out,  open  and  construct  streets,  roads, 
lanes,  alleys  and  highways  within  said  borough  .  .  .  whenever  they  shall 
deem  it  expedient  for  public  use." 

Motion  for  injunction.     C.  P.  Bucks  Co. 

Henry  0.  Harris,  for  Mary  J.  Thompson,  plaintiff. 
IVm,  C.  Ryan,  for  Doylestown  borough. 

Yerkes,  p.  J.,  Jan.  10,  1898. — ^The  borough  of  Doyles- 
town was  incorporated  by  a  special  Act  of  Assembly,  ap- 
proved April  13,  1838. 

The  sixth  section  of  the  charter  prescribes  the  duties  and 
enumerates  the  powers  of  the  borough  council  in  relation  to 
streets.  It  provides  that  they  may  adopt  ordinances  par- 
ticularly "for  improving,  repairing  and  keeping  in  order  the 
streets,  lanes,  alleys  and  highways  within  the  said  borough," 
and  for  "removing  nuisances  and  obstructions"  therefrom. 

At  the  end  of  the  section  are  several  provisions,  the  last  of 
which  is  as  follows:  "And  provided  also,  that  the  said  cor- 
poration shall  not  have  power  to  interfere  with  any  house, 
wall  or  other  improvement  now  existing  or  tree  growing  in 
the  streets  of  said  borough." 

I  quote  the  proviso  without  the  punctuation,  which  is  the 
work  of  the  printer  and  not  of  the  legislature.  The  charter 
is  silent  upon  the  subject  of  opening  and  laying  out  new 
streets  over  the  lands  of  the  owners. 

As  it  thus  stood,  new  highways  could  only  be  laid  out  in 
the  borough  by  a  jury  appointed  by  the  court  of  quarter  ses- 
sions, under  the  general  road  law,  as  in  the  case  of  townships 
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and  of  boroughs  incorporated  under  the  general  borough 
Act  of  1 85 1  prior  to  the  amendment  of  1856. 

But  a  supplement  was  passed  March  13,  1867,  authorizing 
the  town  council  to  **lay  out,  open  and  construct  streets, 
roads,  lanes,  alleys  and  highways  within  said  borough  .  .  . 
whenever  they  shall  deem  it  expedient  for  public  use." 

A  subsequent  section  provided  for  the  payment  of  damages 
by  the  county  in  the  same  manner  as  under  the  general  road 
law. 

Therefore,  the  only  material  change  made  by  the  supple- 
ment was  to  transfer,  from  a  jury  appointed  by  the  court,  to 
the  town  council  the  power  to  lay  out  streets.  The  liability 
of  the  county  to  pay  the  damages  was  the  same  in  either  case, 
and  is  the  same  as  that  where  a  public  highway  is  opened  else- 
where in  the  county,  except  in  those  boroughs  which,  by  their 
own  election  and  desire,  have  become  incorporated  under  the 
general  law  of  185 1  and  1856. 

At  a  meeting  of  the  councils  Nov.  29,  1897,  an  ordinance 
was  passed  and  approved  December  2,  laying  out  and  open- 
ing a  street  to  be  called  **Shewell  avenue,*'  through  the  lands 
of  complainants.  The  opening  of  this  street  will  require  the 
destruction  and  removal  of  the  dwelling  house  of  plaintiffs, 
the  identical  walls  of  which  were  erected  and  standing  prior 
to  April  16,  1838,  when  the  charter  jnd  proviso  were  adopted. 

The  question  arises,  does  the  proviso  apply  to  the  amend- 
atory Act  of  1867,  authorizing  the  laying  out  and  opening  of 
streets  within  the  borough? 

There  would  be  no  difficulty  in  reading  the  proviso  into 
the  supplement  so  that  both  might  stand  together,  and  I 
would  not  hesitate  to  say  that,  had  the  prohibition  against 
removing  walls  and  trees  been  incorporated  into  the  Act  of 
1838,  as  direct  and  affirmative  legislation,  instead  of  as  a  pro- 
viso, and  had  it  applied  to  the  opening  and  laying  out  of 
streets,  instead  of  the  improvement  of  and  keeping  in  order 
of  existing  streets,  the  two  Acts  could  be  read  pari  materia, 
and  the  law  would  stand  in  the  way  of  removing  the  house 
of  complainants. 

But  this  is  a  proviso,  and  it  is  urged  that  it  is  not  the  office 
of  a  proviso  to  enact,  or  to  extend  and  enlarge  the  meaning 
of  an  Act  or  section  of  which  it  is  a  part,  but  rather  to  explain, 
limit  and  qualify  the  language  of  the  statute. 

In  England  the  rule  is  that,  where  the  proviso  of  an  Act  of 
Parliament  is  directly  repugnant  to  the  main  body  of  it,  the 
proviso  shall  stand  and  be  held  a  repeal  of  the  purview,  as  it 
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Speaks  the  last  intention  of  the  makers:  Attorney-General  v. 
Chelsea  Water  Works  Co.,  Fitzgibbon  515,  cited  in  Dwarris 
on  Statutes,  118. 

This  view  has  been  adopted  by  the  courts  of  some  of  the 
states  here :  Townsend  v.  Brown,  4  Zabriskie,  N.  J.,  80. 

But  generally  it  has  been  rejected,  and  in  the  United  States 
courts  and  in  Pennsylvania  a  proviso  is  regarded  as  a  saving 
clause.  Consequently  they  hold  that  where  a  proviso  is 
repugnant  to  an  Act  it  is  a  nullity. 

"A  proviso  repugnant  to  the  provisions  of  the  statute  ren- 
ders it  equally  nugatory  and  void  as  a  repugnant  saving 
clause,  and  it  is  difficult  to  see  why  the  Act  should  be  de- 
stroyed by  the  one  and  not  by  the  other:"  Kent's  Com- 
mentaries, 463. 

"A  proviso  is  generally  intended  to  restrain  the  enacting 
clause,  and  to  except  something  which  otherwise  would  have 
been  within  it;  or  in  some  measure  to  modify  the  enacting 
clause:"  Wyman  v.  Southard,  10  Wheaton,  U.  S.  i,  p.  30. 

"It  is  a  limitation  or  exception  to  a  grant  made,  or  au- 
thority conferred,  the  effect  of  which  is  to  declare  that  the 
one  shall  not  operate  or  the  other  be  exercised  unless  in  the 
case  provided:"  Voorhees  v.  Bank  of  U.  S.,  10  Peters,  449. 
See  authorities  cited  in  Portuondo's  Est.,  6  Dist.  Rep.  748.* 

"If  it  was  not  intended  to  restrain  the  general  clause,  it  was 
a  nullity:"     Johnson  v,  Monongahela  Co.,  32  Pa.  153. 

"The  rule  that  a  proviso  repugnant  to  the  purview  of  the 
statute  containing  it  is  void,  does  not  apply  to  a  private  cor- 
poration:" Dugan  V,  Bridge  Co.,  27  Pa.  303. 

The  rule  is  also  laid  down  that  a  proviso  "is  always  con- 
strued with  reference  to  the  immediately  preceding  parts  of 
the  clause  to  which  it  is  attached,  and  limits  only  the  passage 
to  which  it  is  appended,  and  not  the  whole  section  or  Act,  or 
at  least  the  only  section  with  which  it  is  incorporated:"  End- 
lich  on  Interpretation  of  Statutes,  186,  and  authorities  cited. 

"It  is  to  be  construed  as  limiting  the  enacting  clause,  and 
its  effect  is  to  be  restrained  to  that."  Where  a  bank  charter 
expiring  in  1859  gave  the  right  to  discount  at  7  per  cent.,  and 
in  1852  was  extended  by  an  Act,  with  the  proviso  that  only 
6  per  cent,  should  be  taken,  it  was  held  that  the  proviso  did 
not  go  into  effect  until  the  expiration  of  the  old  charter:" 
Pearce  v.  Bank  of  Mobile,  33  Ala.  693. 

"The  proviso  in  the  amendment  to  a  turnpike  charter  was 
limited  in  its  effect  to  the  amendment:"     Detroit  v,  Detroit 
Co.,  12  Mich.  333. 
^  Ante,  page  209. 
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Two  sections  of  an  Act  of  Assembly  fix  the  compensation 
of  court  stenographers.  A  proviso  in  the  first  section  de- 
clares, "That  in  no  county  in  this  commonwealth  shall  such 
shorthand  clerk  receive  a  greater  compensation  than  $1,200 
per  year."  Notwithstanding  the  general  terms  of  the  pro- 
viso, our  Supreme  Court  held  that  the  limitation  of  the 
amount  of  annual  compensation  applied  only  to  the  services 
provided  for  in  the  section  to  which  the  proviso  was  attached, 
and  that  for  services  rendered  under  the  next  section  the 
county  was  required  to  pay  in  excess  of  the  sum  of  $1,200:" 
County  of  Lehigh  v,  Meyer,  102  Pa.  479. 

While  this  general  rule  has  been  so  sharply  applied  to  en- 
able an  official  to  draw  money  out  of  the  county  treasury  it 
seems  it  is  inapplicable  to  statutes  ostensibly  passed  to 
"restrain"  the  sale  of  liquors,  and  that  a  proviso  which,  in 
such  a  statute,  may  enlarge  the  privilege  of  selling  liquors, 
subordinates  and  nullifies  all  other  contrary  or  inconsistent 
provisions,  not  only  in  the  same  and  in  previous  sections,  but 
in  subsequent  and  independent  ones. 

Section  4  of  the  Act  of  June  9,  1871,  relative  to  petitions 
for  wholesale  liquor  licenses  is  as  follows: 

"Section  4.  Said  petition  shall  contain:  Fifth.  That  the 
place  to  be  licensed  is  necessary  for  the  accommodation  of  the 
public.  Provided,  that  the  provisions  of  this  section  as  to 
whether  the  place  to  be  licensed  is  necessary  shall  not  apply 
to  a  brewer  or  distiller." 

Since  the  section  only  provides  for  the  form  of  a  petition, 
and  has  for  its  purpose  only  to  prescribe  what  it  shall  contain, 
the  reasonable  inference  ought  to  be  that  in  the  prima  facie 
proof  (which  is  all  that  the  averments  in  a  petition  amount  to) 
of  necessity  is  not  required  from  an  applicant  for  a  brewery 
or  distillery,  and  therefore  a  want  of  necessity  cannot  be 
inferred  from  the  absence  of  the  averment  in  the  petition. 

Section  6  of  the  same  Act,  defining  the  duties  of  the  court, 
directs  that  the  court  of  quarter  sessions  "in  all  cases  shall 
refuse  the  license  whenever,  in  the  opinion  of  the  said  court, 
such  license  is  not  necessary  for  the  accommodation  of  the 
public." 

The  first  interpretation  of  this  Act  was  in  the  line  of  the 
precedents  which  the  Supreme  Court  had  themselves  made  in 
numerous  cases,  and  Justice  Green  decided  that  it  authorized 
the  court  to  refuse  a  distiller's  license  for  either  of  the  reasons 
mentioned  in  the  Act,  and  that  whenever  in  the  opinion  of 
the  court  such  license  is  not  necessary  for  the  accommodation 


Digitized  by  VjOOQ IC 


282  PENNSYLVANU  [Vol. 

[Shewell  Avenue,  Doylestown.] 

of  the  public,  or  the  applicant  is  not  a  fit  person  to  whom  such 
license  should  be  granted,  it  should  be  refused:  Johnson's 
License,  156  Pa.  322. 

In  the  Superior  Court,  President  Judge  Rice  decided  that  **a 
proper  exercise  of  the  judicial  discretion  warranted,  if  it  did 
not  require,  an  inquiry  into  the  suitableness  of  the  place  for 
the  business:"     Lauck's  Ap.,  2  Super.  Ct.  53. 

But  both  courts  have  since  reversed  themselves,  and  now 
hold  that  the  proviso,  which  is  in  terms  limited  to  the  fourth 
section,  operates  to  destroy  the  only  discretion  which  the  sub- 
sequent and  independent  section  conferred  upon  the  court: 
Gemas'  Ap.,  169  Pa.  43. 

In  a  still  later  case  not  yet  reported  the  learned  Superior 
Court  regard  the  incidental  reference  to  the  applicant's  plea 
and  evidence  for  a  license  on  the  ground  of  necessity  so 
obnoxious  in  a  court  opinion  as  to  operate  to  utterly  obscure 
every  reason  appearing  upon  the  record  against  the  suitable- 
ness of  the  place  for  such  a  license;  and  now,  by  reason  of  the 
proviso  to  the  fourth  section  of  the  Act  of  1891,  a  distillery, 
with  privilege  to  sell  liquors  in  quantities  of  one  gallon,  by 
the  highest  judicial  construction,  can  locate,  without  refer- 
ence to  the  necessity  or  surroundings,  and  is  equally  safe  and 
appropriate  beneath  the  protecting  shadows  of  the  court 
house  on  Main  street,  or  in  the  jungles  of  Haycock  mountain, 
amid  the  churches  and  homes  of  Rittenhouse  Square,  or  the 
dives  and  brothels  of  South  Bainbridge  or  North  Filbert 
street. 

Are  we  to  follow  the  general  rule  of  construction,  as  recog- 
nized by  the  highest  authority,  in  the  earlier  decisions,  or 
must  we  accept  the  cases  which  reverse  them? 

The  reversing  cases  are  all  liquor  cases,  and  ever  since  it 
was  in  effect  declared  in  Pollard's  Case  that  the  license  law 
must  be  enforced  and  construed  with  regard  to  business  de- 
mands, rather  than  by  establishing  rules  of  interpretation,  as 
also  indicated  by  the  circumstances  that  in  the  nomenclature 
of  such  cases  the  court  of  quarter  sessions  has  lost  its  hon- 
ored designation  in  the  new  name  of  the  "License  Court,"  it 
is  well  understood  by  courts,  lawyers  and  the  community  at 
large,  that  decisions  in  liquor  cases  are  not  safe  precedents 
in  ordinary  cases  involving  questions  of  law.  Hence,  the 
rule  which  operates  to  compel  the  grant  of  a  license  privilege 
cannot  be  invoked  to  prevent  money  from  being  drawn  out 
of  the  county  treasury  contrary  to  the  intent  of  the  legislation. 

This  is  a  question  of  law,  and  to  be  on  the  safe  side  we  must 
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follow  legal  precedents.  We  must  look  to  the  Act  of  1838 
for  the  subject-matter,  particular  power  or  direction,  which 
the  proviso  is  intended  to  interpret,  explain  or  limit,  and  must 
confine  operation  thereto,  whether  it  be  in  the  particular  sec- 
tion of  which  it  is  a  part,  the  whole  Act  or  amendment 
thereto. 

The  charter  gave  the  town  council  no  power  to  enter  upon 
the  private  lands  of  owners,  either  to  lay  out,  open  or  widen 
the  borough  streets.  They  could  "improve,  repair  and  keep 
in  order"  the  highways  within  the  borough  and  remove  nui- 
sances and  obstructions  therefrom.  Necessarily  the  proviso 
regulates,  controls  or  affects  those  powers,  for  the  simple  rea- 
son that  there  were  none  other  to  which  it  could  be  applied.  It 
is  a  matter  of  local  history  that  the  purpose  of  the  proviso 
was  to  prevent  any  interference  with  the  office  of  Judge  Fox 
at  the  comer  of  Broad  and  Court  streets,  the  latter  then 
known  as  Academy  lane,  a  part  of  the  walls  of  which  extended 
beyond  the  street  line,  and  also  to  prohibit  the  removal  of  a 
number  of  fine  shade  trees,  particularly  those  of  Dr.  George 
T.  Harvey,  much  prized  by  the  owners,  which  were  growing 
in  the  streets. 

Without  the  proviso  the  town  council  might  have  ad- 
judged these  obstructions  as  nuisances,  which,  under  the 
general  terms  of  the  charter,  they  could  have  removed. 

The  supplement  of  1867  does  not  deal  with  these  powers. 
On  the  contrary,  it  provides  for  the  laying  out  and  opening 
of  new  streets  over  the  lands  of  the  owners,  an  exercise  of  a 
power  not  granted  at  all  by  the  original  charter.  It  confers 
a  new  and  different  power  upon  the  town  council,  and  substi- 
tutes them  for  the  road  jury  under  appointment  of  the  quarter 
sessions.  Had  it  attempted  to  regulate  the  power  of  councils 
in  improving,  repairing  and  keeping  in  order  existing  streets, 
there  would  be  more  force  in  the  claim  that  the  proviso 
applies.  But  even  then,  as  we  have  seen,  it  could  not  be 
made  to  affect  subsequent  statutes. 

The  question  was  incidentally  raised  that  under  the  Consti- 
tution the  legislature  could  not  take  away  from  the  courts  the 
power  to  open  streets  and  roads,  or  impose  the  damages  upon 
a  party  not  connected  with  the  proceedings  to  open.  This 
has  been  so  frequently  done  in  the  cases  of  streets  in  towns, 
without  question  of  the  constitutionality  of  the  procedure, 
and  seems  to  be  so  clear  a  right  that  it  is  unnecessary  to  dis- 
cuss it. 

We  find  that  in  an  opinion  given  to  the  town  council  by 
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the  late  Hon.  George  Lear  he  thoroughly  disposes  of  this 
point.  We,  therefore,  hold  that  the  defendants  are  not  sub- 
ject to  the  restrictions  of  the  proviso  of  the  sixth  section  of 
the  Act  of  1838,  for  two  reasons:  First,  because  the  proviso 
was  intended  to  limit,  control  and  interpret  an  entirely  dif- 
ferent power  than  that  conferred  by  the  amendment  of  1867; 
and  second,  because  it  must  be  restricted  in  its  application  to 
the  section,  or  at  most,  to  the  Act  of  which  it  is  a  part,  and 
has  no  reference  to  the  legislation  and  powers  thereunder  of 
the  Act  of  1867. 

And  now,  to  wit,  Jan.  10,  1898,  a  perpetual  injunction  is 
refused,  the  interlocutory  order  restraining  and  enjoining  the 
defendants  from  proceeding  is  revoked  and  the  bill  of  com- 
plaint is  dismissed  at  the  cost  of  the  plaintiffs. 

From  Mahlon  S.  Stout,  Esq.,  Doylestown,  Pa, 


Combiiiation  Policies. 


Insurance— Joint  policies — Union  of  companies  in  a  single  policy 
— Partnership  agreements — Power  of  insurance  companies. 

There  is  110  authority  given  to  insurance  companies  to  combine  in 
issuing  joint  policies  in  Pennsylvania. 

Where  two  or  more  companies  unite  in  a  policy  of  insurance  which 
particularly  specifies  the  amount  or  proportion  of  premium  received  by 
each,  and  also  ascertains  and  definitely  fixes  the  amount  of  liability  as- 
sumed by  each,  and  further  provides  that  each  acts  for  itself,  and  not  for 
the  other,  it  amounts  practically  to  a  single  policy  by  each  company,  and 
is  not  open  to  any  legal  objection.  Such  a  proceeding  in  no  way  tran- 
scends the  authority  of  either  corporation. 

Request  of  insurance  commissioner  for  opinion. 

Reeder,  Deputy  Attorney-General,  Dec.  23,  1897. — Your 
several  requests  relative  to  policies  of  insurance  proposed  to 
be  issued  by  various  combinations  and  associations  of  insur- 
ance companies,  both  foreign  and  domestic,  are  before  me. 
You  request  to  be  advised  fully  on  this  subject,  so  as  to  avoid 
any  further  inquiry. 

Since  receiving  your  requests  several  forms  of  joint  policies 
have  been  submitted  to  this  department  by  gentlemen  repre- 
senting the  companies  which  are  parties  to  the  policies 
proposed  to  be  issued.  A  careful  examination  of  all  the  forms 
submitted  discloses  that  some  of  them  bear,  both  in  the  en- 
dorsement and  at  the  head  of  the  policy,  the  words  "Under- 
writers' Policy,"  etc.,  and  that  the  policies  are  the  act  of  the 
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individual  companies,  in  which  each  professes  to  receive  a 
portion  of  the  premium,  and  to  be  responsible  for  a  corre- 
sponding portion  of  the  indemnity.  In  one  instance  a  policy 
is  endorsed  in  prominent  type  ''Underwriters*  Policy,"  fol- 
lowed in  small  type  by  the  words,  "Issued  through  the 

Underwriters'  Agency.'*  There  is  nothing  in  the  endorse- 
ment to  show  by  what  company  or  companies  it  is  issued,  but 
when  we  examine  the  body  of  the  policy  it  is  found  to  be 
issued  by  a  single  company.  Other  forms  submitted  show 
that  the  policy  in  each  case  is  a  joint  fire  insurance  policy,  in 
which  each  company  designates  its  share  of  the  premium  and 
also  its  proportion  of  the  risk.  The  policy  itself  purports  to 
be  that  of  the  companies  themselves.  As  a  general  proposi- 
tion we  may  say  that  all  forms  of  policies  submitted  indicate 
that  each  company  intends  to  assume  a  distinct  and  limited 
liability,  and  in  no  wise  assumes  to  act  for  the  other  or  assume 
any  liability  of  the  other,  except  one,  which  is  a  joint  policy, 
and  which  is  unlimited  as  to  liability  as  between  the  com- 
panies. 

The  question  of  the  legality  of  issuing  policies  by  two  or 
more  companies,  in  which  the  share  of  the  premium  received 
by  each  is  provided  and  specified,  and  in  which  also  the  liabil- 
ity of  each  is  limited  so  that  neither  becomes  liable  for  the 
other's  default,  is  not  free  from  difficulty.  In  some  states 
statutory  provision  is  made  for  issuing  such  policies,  and  even 
for  policies  in  which  there  is  no  limitation  of  liability  of  the 
companies  respectively;  but  in  Pennsylvania  there  is  no  such 
provision,  neither  is  there  any  authority  found  to  be  declared 
by  our  court  of  last  resort  on  the  subject.  As  a  general 
proposition,  we  may  say  that,  because  there  is  no  authority 
g^ven  to  insurance  companies  to  combine  in  issuing  joint 
policies  in  Pennsylvania,  such  proceeding  is  prohibited. 
Corporations  generally  have  no  authority  to  enter  into 
partnership  with  individuals  or  other  corporations,  and 
cannot  enter  into  agreements  which  may  create  partnerships. 
Where,  however,  two  or  more  companies  unite  in  a  policy  of 
insurance  which  particularly  specifies  the  amount  or  propor- 
tion of  premium  received  by  each,  and  also  ascertains  and 
definitely  fixes  the  amount  of  liability  assumed  by  each,  and 
further  provides  that  each  acts  for  itself  and  not  for  the  other, 
it  amounts  practically  to  a  single  policy  by  each  company, 
and  is  not  open  to  any  legal  objection.  It  would  not  be  pos- 
sible for  such  a  contract  to  be  construed  into  a  partnership 
arrangement  or  undertaking.     The  effect  is  exactly  the  same 
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as  though  each  company  had  issued  its  separate  policy  and 
several  papers  instead  of  one  had  been  delivered  to  the  in- 
sured. Such  a  proceeding  in  no  way  transcends  the  authority 
of  either  corporation. 

In  view  of  these  observations,  I  beg  to  advise  you  as 
follows: 

1.  Where  two  or  more  companies  unite  in  a  policy  of 
insurance  which  is  otherwise  unobjectionable,  there  is  no 
reason  why  they  may  not  adopt  a  name  to  designate  the  kind 
of  policy  issued.  Such  a  name  must,  however,  not  be 
intended  to  mislead  or  deceive,  and  must  not  give  the  im- 
pression that  the  policy  is  anything  other  than  the  obligations 
of  the  companies  issuing  it.  The  policy  may  be  endorsed 
with  such  name,  but  the  endorsement  must  also  show  by  what 
companies  it  is  actually  issued.  There  is  no  law  to  prevent 
the  adoption  and  use  of  such  a  name  of  designation,  provided 
it  does  not  deceive  and  mislead  the  policy-holders,  and 
provided  the  names  of  the  underwriters  clearly  appear  on  the 
face  and  the  endorsement  of  the  policy.  The  policy,  how- 
ever, must  not  purport  to  be  the  contract  of  any  so-called 
association;  it  must  be  the  explicit  contract  of  the  companies 
themselves. 

2.  That  it  is  permissible  for  two  or  more  companies  to 
unite  in  a  policy  of  insurance  in  which  it  is  definitely  stated 
what  proportion  of  the  premium  is  received  by  each  company, 
and  in  which  it  also  definitely  appears  that  each  company 
insures  only  a  corresponding  proportion  of  the  amount  of  the 
policy.  Such  a  policy  should  show  on  its  face  that,  of  the 
companies  uniting  therein,  each  company  contracts  for  itself, 
and  not  jointly  or  for  one  another.  A  policy  so  definitely 
limited  and  guarded  could  not  be  construed  to  be  a  partner- 
ship agreement  or  undertaking,  and,  if  executed  by  the  com- 
panies in  their  corporate  names  only,  would  be  a  valid 
exercise  of  their  corporate  rights.  In  such  a  policy,  however, 
a  provision  in  the  form  and  import  following  should  distinctly 
appear  for  the  protection  of  the  insured,  to  wit:  "Provided, 
that  the  insured  shall  have  the  right,  in  case  he  so  elects,  to 
so  proceed  by  suits  upon  this  policy  against  each  company 
separately;  and  provided  further,  that  in  the  event  of  the 
institution  of  two  suits  hereon,  the  above  provision  in  regard 
to  limitation  of  time  shall  be  deemed  to  have  been  satisfied 
by  the  institution  of  the  first  suit  in  accordance  with  the 
terms  of  said  provision;  and  provided  further,  that  said 
limitation  of  time  shall  have  no  application  to  a  suit  or  suits 
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instituted  for  breach  of  the  agreement  of  each  company  to 
be  bound  and  concluded  by  the  result  of  the  litigation  against 
the  other." 

3.  No  two  or  more  companies  can  lawfully  unite  in  issuing 
a  joint  policy  of  insurance  in  which  it  does  not  distinctly 
appear  that  each  receives  a  certain  and  definite  proportion  of 
the  premium,  and  assumes  only  a  certain  and  definite  propor- 
tion of  the  liability,  and  in  which  it  does  not  also  distinctly 
appear  that  each  company  acts  for  itself  and  not  for  the  other. 
No  two  corporations  have  a  right  to  engage  in  a  joint  business 
where  either  may  become  liable  for  the  engagements  or 
defaults  of  the  other,  or  where,  by  any  possibility,  there  may 
be  such  a  community  of  interests  as  might  be  construed  into 
a  partnership. 

Note. — "An  arrangement  by  which  two  fire  insurance  corporations 
issue  a  joint  policy  under  an  unincorporated  name  amounts  to  a  partner- 
ship, and  violates  the  Act  of  Feb.  4,  1870,  P.  L.  14:"  Insurance  Co. 
Partnerships,  20  Pa.  C.  C.  R.  125. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Price  et  al.  t;.  Sonman  Coal  Mining  Co. 

Corporations — Company  stores — Act  of  i8gi — Practice, 

When  the  averments  contained  in  the  affidavits  of  the  complainants 
under  the  company  store  Act  of  1891,  P.  L.  257,  are  denied  by  numerous 
affidavits  of  the  stockholders  of  the  corporation-respondent  and  the 
partners  of  the  store  company  in  question,  an  issue  of  fact  is  raised  which 
should  be  tried  by  the  courts. 

If  the  corporations  of  the  state  are  violating  any  of  the  provisions  of 
the  Act  of  1891,  those  persons  who  have  knowledge  of  such  violation 
and  could  give  information  to  the  attorney-general,  must  be  held  respon- 
sible for  any  continuance  of  such  unlawful  acts.  In  every  case  where  the 
law  is  known  to  have  been  violated  by  any  corporation,  and  complaint  is 
made  to  the  department  of  the  attorney-general  by  a  petition  signed  and 
sworn  to  by  two  or  more  citizens,  prompt  action  will  be  taken  to  forfeit 
the  charter  of  such  offending  corporation. 

In  re  complaint  under  the  company  store  Act  of  June  9, 
1891,  P.  L.  257. 

McCoRMiCK,  Attorney-General,  Jan.  4,  1898. — The  pur- 
port of  the  affidavits  filed  by  the  complainants  is  that  a 
general  store  at  Benscreek,  in  the  county  of  Cambria,  is 
owned  and  operated  by  a  partnership  know  as  "McElhoes  & 
Company,  Limited,"  in  conjunction  with  a  mining  corpo- 
ration known  as  "The  Sonman  Coal  Mining  Company;"  that 
said  coal  mining  company,  its  stockholders,  or  some  of  them, 
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are  interested  in  the  partnership  of  "McElhoes  &  Company, 
Limited;"  that  the  said  store  is  located  and  is  maintained 
upon  the  property  of  the  mining  company,  and  that  the 
mining  company  requires  its  employes  to  trade  at  such  store 
in  violation  of  the  provisions  of  the  above-mentioned  Act. 
The  averments  contained  in  the  affidavits  of  the  complainants 
are  denied  by  numerous  affidavits  of  the  stockholders  in  the 
coal  company  and  the  partners  in  the  store  company,  thus 
raising  an  issue  of  fact  which  it  is  proper  should  be  tried  by 
the  courts. 

The  third  section  of  the  Act  above  cited  makes  it  the  duty 
of  the  attorney-general,  **upon  complaint  of  such  violation  of 
any  of  the  provisions  of  this  Act  by  a  petition  signed  and 
sworn  to  by  two  or  more  citizens,  residents  of  the  county 
where  the  offense  is  sworn  to  have  been  committed,  to 
immediately  commence  proceedings  against  the  corporation  or 
corporations  complained  against  by  a  writ  of  quo  warranto." 
It  will  be  observed  that  the  attorney-general  is  authorized  to 
make  application  for  the  extraordinary  writ  of  quo  warranto 
only  upon  ''petition  signed  and  sworn  to  by  two  or  more 
citizens,  residents  of  the  county  where  the  offense  is  sworn 
to  have  been  committed."  This  is  the  very  foundation  of  the 
proceeding,  and  by  such  petition  alone  is  the  attorney- 
general  authorized  to  commence  proceedings.  I  call  public 
attention  to  the  necessity  of  complaint  being  made  in  every 
case,  in  order  to  set  the  machinery  of  the  law  in  motion  to 
correct  any  violation  of  the  Act  of  Assembly.  In  every  case 
where  the  law  is  known  to  have  been  violated  by  any  corpo- 
ration, and  complaint  is  made  to  this  department  bya*'petition 
signed  and  sworn  to  by  two  or  more  citizens,"  prompt  action 
will  be  taken  to  forfeit  the  charter  of  such  offending  corpo- 
ration. If  the  corporations  of  the  state  are  violating  any  of 
the  provisions  of  the  Act  of  Assembly,  those  persons  who 
have  knowledge  of  such  violation  and  could  g^ve  informa- 
tion to  the  attorney-general,  must  be  held  responsible  for  any 
continuance  of  such  unlawful  acts. 

In  the  case  under  consideration  a  suggestion  for  a  writ  of 
quo  warranto  will  be  immediately  filed. 

Note — "A  complaint,  which  would  authorize  the  intervention  of  the 
Commonwealth  under  the  company  store  law  of  1891,  P.  L.  251,  should 
be  such  as  at  least  to  make  a  prima  facie  case,  and  the  writ  of  quo  war- 
ranto ought  not  to  be  allowed  where  it  is  apparent  the  litigation  would 
not  be  successful  in  the  courts:"  Funk  et  al.  v.  Cambria  Iron  Co.,  Vj 
Pa.  C.  C.  R.  415. 

"A  petition  general  in  character,  following  the  language  of  the  Act 
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of  Assembly,  but  offering  no  such  specific  proof,  by  affidavit  or  other- 
wise, as  would  convict  the  respondent  of  violating  the  provisions  of  the 
Act,  is  insufficient:"  Ibid. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Iiehigh  Coal  &  Navigation  Co.  v.  Blakeslee. 

Statute  of  limitations — Guaranty — Stock  certificate  transfer — 
Forgery. 

A  guaranty  of  a  signature  upon  a  power  of  attorney  to  transfer  stock 
implies  a  promise  on  the  part  of  the  guarantor  to  be  responsible  to  any 
person  purchasing  the  certificate  and  power  or  making  a  transfer  of  it 

If  the  guarantor  has  been  deceived,  and  the  signature  is  a  forgery,  the 
implied  promise  is  broken  as  soon  as  it  is  made,  and  a  right  of  action 
accrues  at  once,  and  consequently  the  statute  of  limitations  begins  to  run 
at  the  same  time. 

The  six  years'  limitation  applies  to  such  a  case. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defence.     C.  P.  No.  4,  Phila.  Co.     Dec.  T.,  1897,  No.  43. 

Richard  C.  Dale,  for  the  plaintiff. 
Albert  B,  Shearer,  for  the  defendant. 

Arnold,  P.  J.,  Jan.  3,  1898. — On  Sept.  10,  1890,  the 
defendant,  while  acting  as  broker  for  John  R.  Baker,  Jr.,  who 
was  then  in  good  repute,  was  requested  by  Mr.  Baker  to 
guarantee  the  signature  of  his  grandmother,  Elizabeth  Baker, 
to  an  irrevocable  power  of  attorney  to  transfer  fifty  shares  of 
stock  of  the  Lehigh  Coal  &  Navigation  Company,  the  plain- 
tiff in  this  suit,  on  the  assurance  by  John  R.  Baker,  Jr.,  that 
he  saw  his  grandmother  sign  her  name  to  said  power.  Baker 
also  signed  the  power  as  a  witness.  Believing  the  signature 
to  be  genuine,  the  defendant  wrote  under  the  name  of  EHza- 
beth  Baker,  "Signature  guaranteed,  W.  M.  Blakeslee."  A 
transfer  of  said  shares  was  made  to  John  R.  Baker,  Jr.,  on 
Nov.  6,  1890.  Shortly  thereafter,  that  is,  about  Nov.  25, 
1890,  John  R.  Baker,  Jr.,  fled  from  this  country,  and  it  was 
then  discovered  that  he  had  forged  the  signature  of  his  grand- 
mother and  father  to  many  papers,  both  as  to  their  individual 
property  and  as  executors  of  the  will  of  his  grandfather, 
Charles  H.  Baker.  Verbal  notice  of  this  particular  forgery 
was  given  to  the  plaintiff  and  defendant  in  this  suit  in  Feb- 
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ruary,  1891,  and  demand  in  writing  for  a  new  certificate  was 
made  upon  the  plaintiff  on  June  27 y  1892.  Nothing  further 
was  done  until  July  6,  1896,  when  the  administrator  of  Mrs. 
Baker  commenced  an  action  against  the  Lehigh  Coal  & 
Navigation  Company  to  recover  damages  for  the  transfer  of 
said  fifty  shares  of  stock,  and  the  company  being  unable  to 
make  defence,  paid,  on  Nov.  5, 1897,  the  administrator  of  Mrs. 
Baker's  estate  $1,887.35  ^^'^  settlement  of  the  claim  against 
the  company;  whereupon,  on  Nov.  9,  1897,  this  suit  was 
brought.  The  defendant,  in  his  affidavit  of  defence,  inter- 
poses the  statute  of  limitations,  and  the  question  is  whether 
the  statute  is  a  good  defence. 

Diligent  search  by  the  counsel  for  both  parties,  as  well  as 
myself,  has  not  been  rewarded  by  finding  any  case  exactly 
like  it  upon  the  facts,  so  that  we  are  without  authority  on  the 
question.  The  plaintiflf  relies  on  the  analogies  furnished  in 
actions  on  warranties  of  title  in  deeds  of  conveyance,  on 
which  the  decisions  are  that  no  action  can  be  maintained  on 
a  warranty  until  actual  eviction  under  a  superior  title,  as  was 
held  in  Knepper  v.  Kurtz,  58  Pa.  480.  But  warranties  are 
contained  in  deeds  which  are  writings  sealed  and  delivered,  and 
the  statute  of  limitations  does  not  apply  to  actions  on  sealed 
instruments.  All  that  the  cases  on  warranties  decide  is  that 
there  is  no  breach  until  eviction,  and,  therefore,  no  right  to 
sue  until  eviction,  so  that  we  cannot  get  any  aid  from  cases  of 
that  kind.  Nor  do  actions  between  creditors  of  a  principal 
and  his  surety,  or  by  creditors  against  partners,  throw  any 
light  on  the  subject.  Here  the  defendant  is  a  mere  voluntary 
guarantor.  When  does  the  statute  begin  to  run  against  a 
guaranty — from  its  date  or  from  the  creation  of  a  debt  or 
obligation  by  giving  credit  or  acting  under  the  guaranty? 
The  nearest  case  we  can  find  on  this  subject  is  Meade  v.  Mc- 
Dowell, 5  Binney,  195,  in  which  it  was  held  that  if  A  guar- 
antees to  B  the  performance  of  any  contract  he  may  make 
with  C,  and  six  years  elapse  after  a  contract  is  made  between 
B  and  C,  and  before  the  beginning  of  the  suit  against  A  on 
his  guaranty,  the  statute  of  limitations  is  a  good  defence  to 
the  suit.  There  are  several  reasons  for  this.  The  guaranty  is 
not  under  seal,  and  there  is  no  element  of  fraud  in  the  case. 
This  last  reason  is  important,  for  when  a  party  does  so  posi- 
tive an  act  as  to  satisfy  a  mortgage  by  mistake,  not  involving 
fraud,  the  statute  of  limitations  is  a  complete  bar:  Binney  v. 
Brown,  116  Pa.  169.  Likewise  is  it  in  an  action  on  a  false 
certificate   of   search   by  a   recorder   of   deeds:     Owen    v. 
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Western  Saving  Fund,  97  Pa.  47;  Ashton  v,  Walton,  10  W. 
N.  C.  45.  There  is  no  distinction  between  torts  arising  from 
contract  (if  we  consider  a  guaranty  in  mistake  to  be  a  tort) 
and  those  which  arise  from  official  misconduct.  "What  was 
the  cause  of  action,  and  when  did  it  arise?"  said  Gordon,  J., 
in  Owen  v.  The  Saving  Fund.  "Undoubtedly  the  cause  of 
action  was  the  issuing  of  the  false  certificate,  and  the  right  of 
action  accrued  to  the  party  purchasing  it  just  as  soon  as  he 
parted  with  his  money  on  the  faith  of  it.  .  .  .  The  com- 
mencement of  the  limitation  is  cotemporaneous  with  the 
origin  of  the  cause  of  action."  A  guaranty  of  the  genuine- 
ness of  a  signature  which  turns  out  to  be  a  forgery  is  a  false 
certificate,  and,  when  given  in  mistake,  not  involving  fraud, 
there  is  nothing  to  take  it  out  of  the  statute  of  limitations. 

In  Howell  v.  Young,  5  Barn.  &  Cress.  259,  which  was  an 
action  against  an  attorney  employed  to  ascertain  whether  a 
mortgage  was  a  good  security  (that  is,  sufficient  to  secure  a 
loan)  for  a  loss  which  occurred  by  reason  of  the  security  being 
insufficient,  it  was  held  that  an  action  may  be  commenced  at 
once,  although  there  has  been  no  special  damage,  because 
special  damage  is  a  result  and  not  a  cause  of  action.  "There  is 
not,"  said  Bayley,  J.,  "any  substantial  distinction  between  an 
action  of  assumpsit  founded  upon  a  promise,  which  the  law 
implies,  that  a  party  will  do  that  which  he  is  legally  liable  to 
perform,  and  an  action  on  the  case,  which  is  founded  ex- 
pressly upon  a  breach  of  duty.  Whatever  be  the  form  of 
action,  the  breach  of  duty  is  substantially  the  cause  of  action. 
That  being  so,  the  cause  of  action  accrued  at  the  time  when 
the  defendant  took  the  bad  and  insufficient  security.  That 
was  more  than  six  years  before  the  commencement  of  the 
action,  which  is  consequently  barred  by  the  statute  of  limita- 
tions." The  case  of  Moore  v.  Juvenal,  92  Pa.  484,  an  action 
against  an  attorney  for  failure  to  institute  a  suit  until  the 
cause  of  action  was  barred  by  the  statute,  is  to  the  same 
eflFect.  In  Short  v.  McCarthy,  3  Barn.  &  Aid.  626,  the  action 
was  for  damages  caused  by  the  omission  or  neglect  of  an 
attorney  to  make  the  search  he  was  employed  to  make,  and  it 
was  held  that  the  statute  barred  an  action  brought  more  than 
six  years  after  the  omission,  although  it  was  not  discovered 
within  that  time.  It  was  said  by  Dallas,  C.  J.,  in  Brown  v. 
Howard,  2  Brod.  &  Bing.  73,  that  a  promise  to  obtain  a  good 
and  sufficient  security  for  money  does  not  amount  to  a  war- 
ranty. If  a  bank  pays  a  check  to  a  person  presenting  it  with 
a  forged  endorsement  of  the  payee's  name,  both  parties  sup- 
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posing  the  endorsement  to  be  genuine,  the  right  of  action  to 
recover  back  the  money  accrues  at  the  date  of  the  payment, 
and  the  statute  of  limitations  begins  to  run  from  that  date: 
Leather  Manufacturers'  Bank  v.  Merchants'  National  Bank, 
128  U.  S.  26.  All  the  cases  the  other  way  were  cited  and 
overruled  in  that  case. 

In  Koch  V,  Melhorn,  25  Pa.  89,  it  was  decided  that  when  a 
note  is  transferred  by  a  debtor  to  his  creditor  in  payment  of  a 
debt,  with  a  guaranty  that  it  is  as  good  as  gold  and  will  be 
paid  when  due,  and  it  proves  worthless,  the  contract  is 
broken  as  soon  as  made,  and  the  creditor  is  under  no  obliga- 
tion to  pursue  the  maker  of  the  note.  He  may  sue  at  once, 
and  consequently  the  statute  begins  to  run  at  once. 

In  the  present  case  the  defendant  guaranteed  the  signature 
of  Elizabeth  Baker  to  be  genuine.  Upon  that  guarantee  a 
promise  is  implied  upon  the  part  of  the  guarantor  to  be  re- 
sponsible to  any  party  purchasing  the  certificate  and  power 
or  making  a  transfer  of  it.  This  implied  promise  was  broken 
when  it  was  made.  The  right  of  action  accrued  at  once,  and, 
consequently,  the  statute  began  to  run  at  the  same  time.  As 
certificates  and  powers,  as  they  are  called,  are  often  traded  in 
and  kept  in  circulation  a  long  time  before  a  transfer  is  made, 
we  decide  that  the  statute  of  limitations  in  cases  like  this 
begins  to  run  at  the  date  of  the  voluntary  guarantee. 

Rule  discharged. 


Shade  v.  Union  Traction  Co. 

Street  railways — Negligence  —  Proximate  cause — Contributory 
negligence — Failure  to  stop  car— Jumping  from  moving  car. 

Where  a  passenger  upon  the  rear  platform  of  a  street  railway  car  tells 
the  conductor  to  stop  at  a  street  which  the  car  is  approaching,  and  the 
car  reaches  the  street,  but  the  conductor  does  not  ring  the  bell  to  stop, 
and  the  motorman,  receiving  no  signal,  keeps  on,  although  slackening 
speed  in  crossing  the  street,  and  then  putting  on  more  power  after  cross- 
ing, and  the  passenger  gets  down  to  the  lower  step,  and,  by  reason  of  the 
increasing  speed  of  the  car,  falls  off,  the  proximate  cause  of  the  injury  is 
the  act  of  the  passenger  in  assuming  a  dangerous  position  before  the  car 
is  stopped,  and  the  railway  company  is  not  liable  in  damages  to  him  for 
the  injury. 

Rule  to  take  off  non-suit.  C.  P.  No.  i,  Phila.  Co.  March 
T.,  1897,  No.  547. 

Thomas  Learning,  for  the  plaintiff. 
George  C.  Wood,  for  the  defendant. 
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Beitler,  J.,  Jan.  3,  1898. — On  Dec.  14,  1896,  at  about 
11.30  p.  M.,  the  plaintiff  was  injured  by  falling  off  a  car  on 
Fifteenth  street,  south  of  Parrish. 

The  testimony  showed  that  when  the  car  reached  Poplar 
street  (a  square  north  of  Parrish  street)  the  plaintiff,  who 
had  been  inside  the  car,  got  up,  went  back  to  the  rear  of  the 
car  and  told  the  conductor  to  stop  at  Parrish  street.  He  said, 
"All  right,  sir."  The  plaintiff  testified:  **Well,  in  crossing 
over  the  crossing  at  Fifteenth  and  Parrish,  I  asked  him  again. 
.  .  .  That  was  the  second  time  I  asked  him.  He  said,  'All 
right,  sir.'  So,  naturally,  I  got  ready  to  get  off.  I  had  hold 
of  the  railing,  one  foot  on  the  lower  step  and  the  other  foot 
on  the  platform.  So  he  kind  of  slackened  up,  and  just  as  I 
was  ready  to  get  off  the  car  went  at  full  speed,  and  I  fell  off." 
He  says  he  did  not  hear  the  conductor  ring  the  bell.  The 
plaintiff  says  he  lit  on  his  feet,  staggered  and  stumbled  a 
little,  and  fell  to  the  asphalt  pavement,  about  twenty  feet 
south  of  Parrish  street.  The  police  officer  who  assisted  the 
plaintiff  says  he  fell  "about  twenty  or  thirty  feet  or  so"  south 
of  Parrish  street,  and  that  the  car  stopped  about  sixty  feet 
below  Parrish  street. 

The  facts  necessary  to  a  determination  of  the  case  are  thus 
embraced  within  very  small  compass.  A  passenger  in  a 
place  of  safety  on  a  car  tells  the  conductor  to  stop  at  a  street 
which  the  car  is  approaching.  The  car  reaches  the  street. 
The  conductor  does  not  ring  the  bell  to  stop.  The  motor- 
man,  receiving  no  signal,  keeps  on.  As  is  the  usual  custom, 
and  the  proper  practice,  he  slackens  the  speed  of  his  car  when 
approaching  and  crossing  the  street,  and  then  puts  on  more 
power  and  goes  ahead  at  the  usual  speed,  and  the  passenger 
gets  down  to  the  lower  step,  and,  by  reason  of  the  motion  of 
the  car,  falls  off.  When  he  asks  that  he  be  compensated  in 
damages  the  first  question  necessary  to  be  considered  is,  "Of 
what  negligence  was  the  motorman  guilty?"  The  plaintiff 
answers  and  says,  "The  conductor  ought  to  have  stopped  the 
car  as  I  told  him  to  do."  At  the  same  time  he  says  that  the 
conductor  did  not  ring  the  bell. 

The  motorman's  duties  have  again  and  again  been  defined 
in  the  multitude  of  cases  we  have  had  in  the  past  few  years. 
Without  referring  to  them  in  detail,  they  all  require  him  to 
keep  his  eyes  open  and  directed  to  the  track  ahead  of  him, 
and  his  entire  attention  devoted  to  the  safe  running  of  his 
car.  As  he  has  not  eyes  in  the  back  of  his  head,  he  cannot 
tell  when  a  passenger  wants  to  get  off  unless  he  gets  the  sig- 
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nal  to  stop  the  car.  There  is  no  allegation  in  this  case  of  any 
jolt  or  anything  unusual  in  the  motion  of  the  car.  **He  kind 
of  slackened,  and  just  as  I  was  ready  to  get  off  the  car  went 
at  full  speed/'  says  the  plaintiff.  The  proximate  cause  of  the 
plaintiff's  injury  was  the  position  he  was  in.  That  was  un- 
known to  the  motorman.  The  plaintiff  had  assumed  that 
position  because  he  had  told  the  conductor  to  stop  the  car, 
but  before  the  conductor  did  the  one  thing  necessary  for  him 
to  do  to  stop  the  car.  Had  the  company's  servants  refused 
to  stop  the  car  and  taken  the  plaintiff  beyond  his  destination, 
he  would  undoubtedly  have  had  a  right  to  recover  damages 
if  by  such  conduct  he  had  been  subject  to  pecuniary  loss;  but 
no  case  to  which  we  have  referred  gives  him  the  right  to  jump 
off  and  hold  the  company  liable  for  injuries  received  thereby. 
In  this  case  he  voluntarily  assumed  a  position  which  he  now 
contends  was  a  position  of  danger.  Had  he  remained  upon 
the  body  of  the  car,  and,  while  the  car  was  in  motion,  had 
fallen  off,  no  one  would  hold  the  company  to  be  liable.  A 
man  gets  on  a  car  because  he  knows  it  is  a  thing  capable  of 
motion,  and  he  pays  to  be  moved.  An  injury  received  by 
him  because  of  that  would,  in  the  absence  of  any  evidence  of 
negligence,  constitute  no  claim  against  the  company:  Jackson 
V,  Traction  Co.,  182  Pa.  104. 

The  plaintiff  has  argued  the  case  on  the  theory  that  he  was 
non-suited  because  of  his  contributory  negligence.  That 
question  only  enters  into  the  case  this  far:  He  fell  off  because 
he  was  in  a  position  where  the  ordinary  motion  of  the  car 
rendered  it  more  likely  he  would  fall.  It  is  not  necessary  to 
hold  that  he  had  no  right  there,  but  as  he  fell  because  he  was 
there,  and  as  he  put  himself  there,  and  as  nothing  else  but 
his  own  act,  combined  with  the  regular  lawful  motion  of  the 
car,  caused  him  to  fall,  we  cannot  see  that  the  non-suit  was 
based  on  the  question  of  his  contributory  negligence.  Con- 
tributory negligence,  or  concurrent  negligence,  is  urged  as  a 
defence  where  it  contributes  to  the  negligence  of  some  one 
else  or  concurs  with  the  negligence  of  some  one  else  to  cause 
an  injury.  The  case  most  relied  on  is  Linch  v,  Pittsburg 
Traction  Co.,  153  Pa.  102.  In  that  case  the  conductor  rang 
the  bell  to  stop,  and  the  car  slowed  up.  Plaintiff  got  down 
on  the  bottom  step,  and  just  as  he  took  a  step  to  get  off  the 
car  started  "all  of  a  sudden"  and  threw  him.  The  Supreme 
Court  said  the  case  was  properly  left  to  the  jury.  It  was  dis- 
posed of  in  a  very  short  per  curiam  opinion.  How  far  this  case 
is  shaken  by  the  recent  case  of  Jagger  v.  Ry.,  180  Pa.  436,  it 
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it  not  necessary  to  consider,  for  we  regard  the  Linch  Case  as 
essentially  different  from  the  case  now  under  consideration. 
In  the  Linch  Case  the  bell  had  been  rung  to  stop  the  car,  and 
it  had  slowed  up  in  obedience  to  that  signal.  In  the  present 
case  the  bell  had  not  been  rung,  and  the  slowing  up  was  only 
that  which  we  experience  in  all  the  cars  when  they  cross  a 
street.  In  the  Jagger  Case  the  Supreme  Court  said:  "It  is 
the  duty  of  a  street  railway  company  to  stop  its  cars  at  suit- 
able places  for  passengers  to  leave  them,  and  remain  station- 
ary long  enough  to  enable  them  to  do  so,  and  it  is  contribu- 
tory negligence  to  leap  from  a  moving  car.  To  justify  such 
action  the  motion  must  be  so  inconsiderable  that  a  person  of 
reasonable  prudence,  exercising  ordinary  care,  would  not 
hesitate  about  the  safety  of  the  attempt  to  alight. 

"If  the  evidence  leaves  the  question  whether  the  car  was 
fairly  in  motion  in  doubt,  then  the  question  of  contributory 
negligence  must  go  to  the  jury.  If  it  does  not,  it  is  a  question 
of  law.  This  case,  upon  all  the  evidence,  belongs  to  the  latter 
class.  Whether  the  attempt  to  leap  from  an  electric  car, 
moving  at  the  rate  of  from  four  to  five  miles  per  hour,  is  con- 
tributory negligence  in  the  passenger  may  properly  be 
declared  by  a  court  on  a  motion  for  a  compulsory  non-suit, 
and  it  was  properly  declared  in  this  case." 

In  Stager  v.  Ridge  Ave.  P.  Ry.  Co.,  119  Pa.  75,  a  boy  at- 
tempted to  board  a  Ridge  avenue  car.  He  jumped  on  the 
front  platform  while  the  car  was  yet  in  motion,  but  being 
stopped.  The  plaintiff  attempted  to  show  negligence  on  the 
part  of  the  company  by  introducing  proof  that  there  was,  just 
as  he  got  his  feet  on  the  platform,  a  sudden  start  or  jerk. 
Of  this  the  Supreme  Court,  in  affirming  the  judgment  of  non- 
suit, said,  "But  it  has  not  been  shown  that  this  sudden  move- 
ment of  the  car  was  in  any  way  attributable  to  the  driver." 
Again:  "The  burden  of  proof  rested  with  the  plaintiff,  and 
unless  some  act  of  negligence  on  the  part  of  the  company  or 
its  servants  is  shown,  the  cause  of  action  is  not  made  out." 

The  rule  to  take  off  the  non-suit  is  discharged. 


Korris  v.  Morrison,  Morrison  &  Shearman. 

Equity — Partition — Jurisdiction. 

One  owning  the  timber  on  an  undivided  part  of  a  tract  of  land,  the 
ownership  of  the  land  being  in  others,  cannot  maintain  a  partition  in 
equity  to  divide  the  timber  between  him  and  his  co-owners  thereof. 
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Demurrer  to  bill  in  equity  for  partition.  C.  P.  Warren 
Co.     Sept.  T.,  1897,  No.  I. 

/.  H,  Donly,  for  demurrer. 

JV.  /.  Knupp  and  Wilbur  &  Schnur,  contra. 

NoYES,  P.  J.,  Sept.  13,  1897. — Conceding  that  the  plaintiff, 
although  he  had  no  estate  of  inheritance  in  the  land,  may  in 
equity  maintain  a  bill  for  partition  in  order  to  make  his 
purchase  of  the  undivided  one-third  of  the  timber  avail- 
able, it  is  clear  that  his  equities  are  inferior  to  those  of  the 
demurring  defendants,  and  that  no  partition  can  be  granted 
which  will  prejudice  their  rights. 

The  plaintiff  is  not  the  owner  of  the  undivided  one-third  of 
all  the  timber  on  the  land,  but  of  the  timber  on  the  undivided 
one-third  of  the  land,  which  is  a  different  thing.  What  he  is 
entitled  to,  if  anything,  is  a  partition  of  the  land,  in  order  that 
the  part  on  which  his  timber  stands  may  be  ascertained.  If 
partition  cannot  be  made  and  a  sale  must  be  ordered,  it  is  the 
right  of  the  defendants  to  have  the  entire  land  sold,  and 
before  this  can  be  done  they  have  the  right  to  take  it  at  a 
valuation,  if  the  plaintiff  and  B.  G.  Morrison  (his  vendor)  will 
not.  To  divide  the  timber,  leaving  the  land  undivided,  would 
not  be  equitable,  and  is  not  in  the  power  of  the  court. 

Demurrer  sustained  and  bill  dismissed  with  costs. 

From  James  O.  Parmelee,  Esq.,  Warren,  Pa. 


Commonwealth  v.  Fisher. 

Criminal  law — Rape — Indictmeni^Different  counts — Guilty  on 
one — Acquittal  on  others. 

On  a  bill  of  indictment  charging  defendant  in  the  first  count  with  rape: 
second  count  with  attempt  to  commit  rape;  third  count  with  indecent 
assault,  and  fourth  count  with  assault  and  battery,  a  verdict  by  the  jury  of 
guilty  on  the  third  count,  and  not  guilty  on  the  first,  second,  and  fourth 
counts  will  be  sustained  by  the  court.  An  acquittal  of  assault  and  battery 
is  not  necessarily  an  acquittal  of  indecent  assault  when  separately  charged. 

There  is  nothing  unusual  in  charging  the  different  offenses  embraced 
in  the  major  charge  in  different  ways,  and  in  different  counts. 

Oyer  and  Terminer  of  Montgomery  Co.,  No.  83.     October 
T.,  1897. 

/.  A,  Strassbnrger,  district  attorney,  and  G.  R,  Fox,  for 
commonwealth. 

N.  H,  Larzelcre  and  H.  B,  Dickinson,  for  defendant. 
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Weand,  J.,  Jan.  17,  1898. — The  indictment  charged  the 
defendant  in  first  count,  rape;  second  count,  attempt  to  com- 
mit rape;  third  count,  indecent  assault;  fourth  count,  assault 
and  battery.  He  was  convicted  only  on  the  third  count, 
and  it  is  now  argued  that  no  sentence  can  be  imposed  because 
an  acquittal  on  the  fourth  count  was  also  an  acquittal  of  the 
third  count.  The  commonwealth  proved  that  the  defendant 
was  found  on  top  of  a  child  in  such  position  as  would  have 
warranted  a  conviction  on  the  second  count  if  the  child  had 
been  older.  The  jury  adopted  the  theory  of  the  common- 
wealth that  the  defendant  was  only  gratifying  his  evil  desires 
without  intending  actual  penetration.  One  count  would 
have  answered  all  the  purposes  of  the  case,  but  there  is  noth- 
ing unusual  in  charging  the  different  offenses  embraced  in 
the  major  charge  in  different  ways  and  in  different  counts. 
As  the  child  consented  the  jury  evidently  did  not  think  a 
battery  had  been  committed,  and  therefore  did  not  find  de- 
fendant guilty  of  the  fourth  count,  assault  and  battery,  which 
to  the  lay  mind  conveys  the  idea  of  force  applied  without 
consent.  An  acquittal,  however,  of  this  charge  is  not  neces- 
sarily an  acquittal  of  the  charge  of  assault  when  separately 
charged.  To  the  mind  of  the  jury,  the  word  indecent  assault 
conveyed  the  idea  of  an  offense  distinct  from  assault  and  bat- 
tery, and  it  was  evidently  so  intended  by  the  draftsman.  The 
word  "indecent''  probably  had  no  place  in  the  charge,  for  it 
is  not  made  a  distinct  offense  by  the  criminal  code,  and  seems 
to  have  crept  into  practice  to  distinguish  the  offense  from 
that  of  an  ordinary  assault. 

If  treated  as  surplusage  the  charge  of  assault  is  still  good. 

In  Mills  V.  The  Commonwealth,  13  Pa.  634,  the  indictment 
contained  five  counts,  and  the  defendant  was  convicted  on 
three  and  acquitted  on  two.  One  of  the  assignments  of 
error  was  that  "the  finding  is  contradictory,  in  that  the  jury 
have  acquitted  the  defendant  upon  the  fourth  count  and  con- 
victed him  upon  others  containing  the  same  charge." 

The  Supreme  Court  in  affirming  the  conviction  said:  "It 
is  a  non-sequitor  that  it  was  inconsistent  and  constitutes 
error  to  acquit  on  the  fourth  and  fifth  counts  and  convict  on 
the  others,  which  the  counsel  allege  contain  the  same  charge. 
We  have  not  the  counts  on  the  paper  book,  and  cannot  there- 
fore say  the  charge  was  identically  the  same.  But  if  it  were 
it  would  not  be  error." 

In  Hunter  v.  The  Commonwealth,  79  Pa.  503,  the  indict- 
ment charged  a  felony,  viz.,  assault  by  shooting  with  intent 
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to  kill.  The  defendant  was  convicted  of  an  assault.  The 
defendants  moved  in  arrest  of  judgment  "that  the  indictment 
containing  but  one  count  charged  a  felony,  of  which  offense 
the  jury  acquitted,  but  found  defendants  guilty  of  a  mis- 
demeanor, upon  which  finding  no  judgment  can  be  entered, 
because  the  greater  offense  contains  the  lesser,  and  the  latter 
was  merged  in  the  former."  The  conviction  was  affirmed, 
the  court  holding  that  on  an  indictment  for  an  assault  and 
battery  with  intent  to  kill  there  could  be  a  conviction  for  an 
assault.  In  the  course  of  the  opinion  it  is  said  **if  the  indict- 
ment here  had  contained  a  count  charging  assault  merely, 
it  is  clear  from  the  above  authorities  that  there  would  have 
been  no  misjoinder.  It  is  equally  clear  that  a  conviction  for 
the  assault  and  an  acquittal  for  the  felony  would  have  been 
good."  In  the  case  supposed  therefore  an  acquittal  of  the 
felony  would  be  an  acquittal  of  everything  of  which  the 
defendants  would  have  been  convicted  on  a  single  count, 
including  assault;  but  if  there  had  been  a  count  added  for 
assault  and  a  conviction  on  that  count,  the  acquittal  on  the 
first  count  would  not  be  sufficient  tb  constitute  error.  We 
think  the  cases  cited  rule  the  present  contention,  and  that 
there  is  no  inconsistency  in  the  verdict. 

And  now,  Jan.  17,  1898,  the  motion  in  arrest  of  judgment 
is  overruled. 

From  Jacob  A.  Strassburger,  Esq.,  Norristown,  Pa. 


Maohen'8  Assigned  Estate. 

Assignment  far  benefit  of  creditors — Mistake  in  account — With- 
drawal  of  item — Practice  {C.  P,). 

In  the  application  of  the  proceeds  of  the  sale  of  the  personalty  of  M., 
the  sheriff  paid  F.'s  execution  in  full,  viz:  $228.79,  and  paid  on  the  second 
execution  for  $324  of  W.  the  sum  of  $17.44.  A  few  days  later  M.  made 
an  assignment  for  the  benefit  of  creditors;  and  not  very  long  afterward 
it  was  discovered  that  F.  had  omitted  to  enter  a  credit  of  $162.40  upon 
his  judgment.  Held,  that  said  $162.40  was  clearly  W.'s  deed,  since  F. 
paid  the  same  by  mistake  to  M.'s  assignee.  M.'s  assignee  can  withdraw 
said  item  from  his  account  by  leave  of  court. 

Exceptions  to  auditor's  report.  C.  P.  Dauphin  Co.  Sept. 
T.,  1895,  No.  126. 

Eugene  Snyder  J  for  exceptants. 

Tlws.  S,  Hargest  and  Wm.  M.  Hargest,  contra. 
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McPherson,  J.,  Jan.  9,  1897. — This  controversy  grows 
out  of  the  exceptant's  claim  upon  a  sum  of  money  with  which 
the  assignee  has  charged  himself  as  belonging  to  the  assigned 
estate.  The  undisputed  facts  are  as  follows:  Shortly  before 
the  assignment  two  executions  were  issued  against  the  as- 
signor; the  first  in  point  of  lien  being  in  favor  of  George 
Fleisher  for  $228.79,  ^^d  the  second  being  in  favor  of 
Witman,  Schwarz  &  Co.  for  $324.  The  same  personalty 
was  seized  under  both  writs,  but  the  sale  did  not  produce 
enough  money  to  satisfy  both.  The  sheriff  applied  the  pro- 
ceeds of  sale  to  the  executions  in  the  order  of  priority,  paying 
Fleisher's  execution  in  full  and  paying  $17.44  upon  the  exe- 
cution of  Witman,  Schwarz  &  Co.  A  few  days  later  this 
assignment  was  made,  and  not  very  long  afterward  it  was 
discovered  that  Fleisher  had  omitted  to  enter  a  credit  of 
$162.40  upon  his  judgment,  and  had  therefore  collected  a 
larger  sum  than  was  due.  He  had  received  $162.40  to  which 
he  was  not  entitled;  and  this  sum,  if  he  had  not  been  careless 
or  forgetful,  would  have  been  paid  by  the  sheriff  to  Witman, 
Schwarz  &  Co.  It  was  so  clearly  theirs  and  not  Fleisher's 
that  to  encounter  a  doubt  as  to  its  true  ownership  occasions 
some  surprise;  but  apparently  the  doubt  did  exist,  for 
Fleisher  paid  the  money  to  the  assignee  on  the  mistaken 
theory  that  it  was  a  debt  due  to  Machen  which  passed  by  the 
assignment — and  this  sum  is  the  subject  of  the  present  dis- 
pute. The  assignee  charged  himself  with  it,  and  Witman, 
Schwarz  &  Co.  filed  exceptions  to  his  account  because  by 
this  charge  he  declared  the  assigned  estate  to  be  the  owner 
of  the  money,  and  proposed  to  distribute  it  among  all  the 
creditors  proportionally.  They  also  asked  that  this  sum  be 
awarded  to  them  in  the  pending  proceeding. 

The  auditor  who  was  appointed  to  pass  upon  the  excep- 
tions, and  also  to  make  distribution,  refused  to  sustain  the 
exceptions  or  to  make  the  award,  pointing  out  that  the  claim 
of  Witman,  Schwarz  &  Co.  is  based  upon  a  denial  that  the 
assigned  estate  is  the  owner  of  this  item,  and  holding  that 
the  authorities — among  which  only  Geist's  Ap.,  104  Pa.  351, 
need  be  cited — exclude  an  adverse  claimant  upon  a  fund 
from  sharing  in  its  distribution.  Without  discussing  the 
cases,  we  may  say  briefly  that  as  the  record  now  stands  the 
auditor's  refusal  was  right;  but  if,  after  this  distinct  notice  of 
the  exceptant's  claim,  the  item  remains  in  the  account — ^being 
distributed  as  a  necessary  consequence  among  creditors  who 
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have  no  equitable  claiip  upon  it — the  assignee  is  so  likely  to 
suffer  loss  that  we  feel  impelled  to  follow  a  course  which  may 
result  in  doing  justice  with  the  least  inconvenience  and 
expense.  Clearly,  the  general  creditors  of  Machen  have  no 
claim  upon  this  item  which  can  compare  with  the  equity  of 
Witman,  Schwarz  &  Co.,  but  the  assignee  has  chosen  to 
charge  himself  with  it,  and  therefore  the  general  creditors 
may  legally  divide  it.  But  by  this  charge  the  assignee  has 
certainly  taken  the  risk  of  being  obliged  to  pay  the  money 
over  again  to  Witman,  Schwarz  &  Co.,  and  we  should  like  to 
know  whether  he  has  assumed  this  attitude  ignorantly  or 
deliberately.  If  ignorantly,  he  should  have  an  opportunity 
to  correct  his  mistake,  and  as- the  report  must  go  back  to  the 
auditor  in  order  to  correct  an  oversight,  we  will  accompany 
the  reference  with  the  following  order: 

Within  ten  days  from  this  date  the  assignee  may  petition 
for  leave  to  withdraw  the  item  referred  to  from  his  account. 
If  he  fails  to  ask  leave,  we  shall  regard  his  failure  to  mean  that 
he  will  stand  by  the  account  as  it  now  is.  If  the  account 
remains  unchanged  the  exceptions  filed  by  Witman,  Schwarz 
&  Co.  will  be  dismissed,  but  without  prejudice  to  their  right 
to  sue  the  assignee  in  order  to  test  their  right  to  recover  this 
item  from  him.  If  the  petition  to  withdraw  is  presented  and 
allowed  by  the  court,  the  assignee  would  be  justified  in  pay- 
ing the  money  to  Witman,  Schwarz  &  Co.  upon  receiving  a 
bond  of  indemnity  from  them;  or  the  rights  of  the  parties 
may  be  speedily  determined  upon  a  case-stated. 

The  report  is  again  referred  to  the  auditor,  but  no  further 
step  is  to  be  taken  until  after  the  ten  days  allowed  the 
assignee  as  above  stated.  If  leave  is  asked  and  granted  to 
withdraw  the  item  in  dispute,  the  auditor  will  take  notice  of 
such  permission  and  diminish  the  fund  for  distribution 
accordingly. 

The  assignee  accordingly  petitioned  the  court  for  leave  to 
withdraw  said  item  from  his  account. 

McPherson,  J.,  March  4, 1897. — I  see  no  sufficient  reason 
to  change  the  opinion  already  expressed  in  this  matter.  By 
laying  stress  upon  the  letter  of  one  or  two  legal  rules  a  plaus- 
ible argument  may  be  made  against  it;  but  the  substantial 
equity  of  the  claim  remains,  and  I  still  think  it  ought  to  pre- 
vail. Witman,  Schwarz  &  Co.  had  their  hand  upon  a  part  of 
the  debtor's  property  that  should  have  been  applied  to  their 
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execution.  The  facts  that  gave  them  the  right  to  have  the 
property  thus  applied  were  in  existence,  but  were  overlooked; 
and  accordingly  the  claimants  yielded  to  what  all  persons 
interested  believed  at  that  time  to  be  a  superior  right.  Under 
these  circumstances  can  it  be  doubted  that  between  them  and 
Fleisher  their  right  to  recover  the  proceeds  of  this  property 
from  him  was  complete?  And  if  this  be  true,  could  Fleisher 
destroy  their  right  by  denying  it  and  by  paying  the  money  to 
the  debtor's  representative? 

At  the  argument  upon  the  petition,  something  was  said 
about  the  "abandonment"  of  their  writ  by  the  claimants;  but 
this  is  hardly  the  proper  word  to  use.  The  writ  was  duly 
returned,  no  doubt,  as  was  Fleisher's  writ  also;  but  I  see  no 
evidence  of  abandonment.  On  the  contrary,  the  personalty 
was  sold  on  both  writs  and  the  proceeds  were  applied  to  both, 
but  not  in  the  proper  proportion. 

It  was  suggested  also  that  the  claimant's  remedy  is  by 
attachment-execution  against  the  assignee.  It  may  be  that 
this  writ  is  at  their  command,  but  I  do  not  think  the  sug- 
gestion is  relevant  now.  The  only  question  before  the  court 
is:  Shall  the  assignee  have  leave  to  withdraw  a  certain  item 
from  his  account?  How  the  money  is  to  reach  the  claimants, 
if  at  all,  is  at  present  not  in  controversy. 

In  accordance  with  this  petition,  leave  is  granted  to  the 
assignee  to  withdraw  the  item  of  $162.40  from  his  account. 
The  auditor  will  take  notice  of  this  order,  and  proceed  to  dis- 
tribute the  balance  remaining  in  the  hands  of  the  assignee, 
report  to  be  made  to  the  March  term. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Williams  v.  Sholts. 

Justice  of  the  peace — Summons. 

A  summons  issued  by  a  justice  of  the  peace  is  fatally  defective  which 
does  not  inform  the  defendant  where  he  is  to  appear. 

A  sumnions  to  appear  before  a  justice  "at  his' office,  No.  902  E.  Market 
street,"  without  mentioning  the  town,  or  giving  any  further  information 
as  to  the  location  of  the  office,  is  fatally  defective. 

Certiorari  to  a  justice  of  the  peace.  C.  P.  Montour  Co. 
Oct.  T.,  1897,  No.  54. 
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Ikeler,  p.  J.,  Jan.  lo,  1898. — The  record,  brought  up 
from  the  justice  of  the  peace,  in  this  case,  discloses  the  fact 
that  the  defendant  was  summoned  to  appear  before  the  justice 
"at  his  office,  at  No.  902  E.  Market  street."  There  is  nothing 
in  the  summons  to  show  the  location  of  the  office  of  said 
justice,  beyond  the  fact  that  it  was  in  the  county  of  Montour. 
Judgment  was  taken  against  the  defendant  by  default,  so 
that  no  question  of  an  appearance  can  be  raised  to  cure  the 
defect  in  the  summons. 

Unquestionably  the  summons  in  the  case  was  defective. 
It  should  at  least  have  given  the  defendant  some  idea  of 
where  he  was  to  appear  beyond  the  simple  information  that 
it  was  at  a  certain  number  on  Market  street,  in  Montour 
county. 

The  Supreme  Court  of  our  state  said,  in  Murdy  v, 
McCutcheon  et  ux.,  95  Pa.  435,  that  **a  summons  issued  by 
a  justice  is  fatally  defective  which  does  not  inform  the  de- 
fendant where  he  is  to  appear."  Many  other  county  court 
decisions  are  in  the  same  line,  and  we  fail  to  see  how  we  could 
support  this  judgment. 

And  now,  Jan.  10,  1898,  the  judgment  of  the  justice  is  re- 
versed and  set  aside.  Also  let  a  like  decree  be  entered  in  the 
cases,  between  the  same  parties,  Nos.  55  and  56,  Oct.  term, 
1897. 

From  Thomas  E.  Deen,  Esq.,  Danville,  Pa. 


Misho  V.  MoClelland. 

Practice  (C.  P)^Retum-days — Summons. 

Where  there  are  two  return-days  in  a  term,  and  a  summons  is  made 
returnable  *'to  next  term,"  the  summons  is  returnable  to  the  first  return- 
day,  and  not  to  the  second,  and  if  less  than  ten  days  intervene  between 
the  date  of  issuing  the  summons  and  the  first  return-day,  the  summons 
will  be  set  aside. 

Rule  to  set  aside  summons.  C.  P.  Montour  Co.  Oct.  T., 
1897,  No.  109. 

First  return-day  of  term  was  third  Monday  (October  18), 
second  return-day  October  22.  Praecipe  for  summons  was 
filed  October  8.  Summons  was  made  returnable  on  third 
Monday.  Praecipe  directed  summons  to  be  made  returnable 
"to  next  term." 
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James  Scarlett  and  H.  J.  Rebman,  for  plaintiff. — It  was  not 
made  returnable  on  the  first  day  of  the  next  term,  but  to  next 
term  generally.  There  was  a  day  in  the  term  when  it  was 
legally  returnable,  viz.,  the  day  preceding  the  last  day.  This 
is  the  day  when  it  was  plainly  intended  to  be  made  return- 
able, for  it  is  a  day  when  beyond  peradventure  it  might 
legally  be  made  returnable. 

Wm,  Kase  West,  for  defendant. 

Ikeler,  p.  J.,  Jan.  lo,  1898. — This  is  an  application  to  set 
aside  the  summons  issued  in  the  above-mentioned  case,  upon 
the  ground  that  said  writ  of  summons  was  not  issued  at  least 
ten  days  before  the  date  when  the  same  was  made  returnable. 

It  is  practically  admitted  by  both  parties  that  the  Act  of 
Assembly  of  June  13,  1836,  requires  that  there  should  be  at 
least  ten  days  intervening  between  the  day  upon  which  the 
summons  is  issued  and  that  upon  which  it  is  made  return- 
able. However,  it  is  contended  by  counsel  for  the  plaintiff 
that  ten  days  did  in  fact  intervene  between  the  issuing  of 
the  summons  and  the  last  return-day  of  the  next  succeeding 
term,  and  that  the  summons  not  being  made  returnable  to  the 
arst  return-day,  there  was  still  ample  time  to  comply  with  the 
provisions  of  the  aforementioned  Act  of  Assembly. 

We  do  not  agree  with  this  construction  of  the  law.  The 
summons  was  made  returnable  to  "the  next  term,"  and  we 
hold  that  this  meant  to  the  first  return-day  of  that  term. 
This  is  the  day  to  which  all  writs  are  ordinarily  returnable, 
and  if  the  plaintiff  wished  his  writ  to  be  returnable  to  the 
second  return-day  of  that  term  he  should  have  said  so  in  his 
praecipe. 

And  now,  Jan.  10,  1898,  the  rule  to  set  aside  the  service 
of  summons  in  said  case  is  made  absolute. 

From  Thomas  E.  Dccn,  Esq.,  Danville,  Pa. 


English  V.  Tioga  Qoxaitj. 

Constables — Fees — Mileage. 

A  constable  is  only  entitled  to  single  mileage  in  serving  a  subpcena 
or  executing  a  warrant. 

In  serving  a  subpoena  a  constable  is  only  entitled  to  one  fee  of  fifty 
cents,  although  there  are  several  persons  to  be  subpoenaed. 
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Case-Stated.     C.  P.  Tioga  Co.     Sept.  T.,  1897,  No.  576. 

Merrick  &  Young,  for  plaintiff;  N.  //.  Ryan,  for  defendant. 

Mitchell,  P.  J.,  Sept.  13,  1897. — ^This  case  was  argued 
on  the  8th  instant  upon  the  facts  fully  set  forth  in  statement 
submitted  for  the  opinion  of  the  court.  Briefly  stated  the 
questions  we  have  to  determine  are: 

1.  What  fee  is  a  constable  elected  since  the  passage  of  the 
Act  of  May  23,  1893,  entitled  to  for  travel  upon,  and  services 
of  a  subpoena  issued  by  a  justice  of  the  peace,  the  travel  being 
nine  miles  one  way  from  the  office  of  the  justice  and  the  serv- 
ice being  personal  upon  each  of  five  witnesses  named  in  the 
subpoena? 

2.  What  fee  is  the  constable  entitled  to  for  travel  in  execut- 
ing a  warrant  against  one  person  charged  in  it,  traveling  the 
same  distance  for  that  purpose?  If  the  travel  fee  is  for  mile- 
age both  ways,  of  course  the  travel  would  be  doubled  in  each 
case,  being  eighteen  miles  each  upon  both  subpoena  and  war- 
rant. It  is  conceded  that  the  defendant  has  paid  the  plaintiff 
50  cents  for  serving  the  subpoena  and  10  cents  a  mile  for  the 
direct  travel  thereon,  and  10  cents  a  mile  direct  for  travel  in 
executing  the  warrant.  The  plaintiff  claims  $2  additional  for 
four  additional  personal  services  of  the  subpoena  and  $1.80 
additional  for  travel  on  the  subpoena  and  warrant — 50  cents 
each  for  every  person  named  in  the  subpoena  who  was  per- 
sonally served  by  him  less  i  and  10  cents  a  mile  one  way  for 
travel  on  both  the  subpoena  and  warrant. 

These  questions  have  been  so  frequently  determined  by 
our  sister  courts  and  so  fully  and  ably  discussed  in  their 
opinions  now  within  easy  reach  of  the  profession  that  we 
think  it  can  be  productive  of  no  public  good  for  us  to  multi- 
ply words  upon  them.  As  we  think,  the  weight  of  reason  and 
authority  is  greatly  in  favor  of  the  defendant  in  this  case 
iipon  both  questions  involved  in  it.  It  is  to  be  regretted  that 
they  have  not,  ere  this,  been  considered  and  determined  by 
supreme  judicial  authority. 

Let  judgment  be  entered  for  the  defendant  with  costs  of 
suit. 

From  Robert  K.  Young,  Esq.,  Wellsboro,  Pa. 
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Von  der  Ahe's  Case. 

Habeas  corpus — Bail — Arrest  by  bail — Capias, 

Where  a  person  has  g^ven  bail  in  a  civil  action  begun  by  capias  for 
malicious  prosecution,  and  judgment  has  gone  against  him,  his  bail  may 
take  out  a  bail-piece  and  arrest  him  by  force  in  another  state,  and  bring 
him  back  to  Pennsylvania  to  be  surrendered  to  the  sheriff.  The  Act  of 
July  12,  1842,  Section  52,  abolishing  imprisonment  for  debt,  does  not 
apply  in  such  a  case 

Habeas  Corpus.  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Pennsylvania.     May  T.,  1898,  No.  i. 

/.  S.  &  E.  G.  Ferguson,  for  petitioners. 
R.  B,  Scandrett,  A,  0.  Fording,  and  O'Brien  &  Ashley,  for 
respondent. 

BuFFiNGTON,  J.,  Feb.  II,  1898. — This  is  a  writ  of  habeas 
corpus  sued  out  by  Chris  Von  der  Ahe  against  Nicholas  A. 
Bendel,  commanding  him  to  show  by  what  right  he  holds 
the  petitioner  and  deprives  him  of  his  liberty.  The  respond- 
ent justifies  his  detention  of  said  petitioner  under  the  facts 
here  set  forth,  viz. : 

One  Baldwin  had  brought  in  the  court  of  common  pleas, 
No.  3,  of  Allegheny  county,  Pa.,  an  action  of  trespass  for 
malicious  prosecution  against  Von  der  Ahe.  Under  the  laws 
and  practice  of  Pennsylvania  this  suit  was  begun  by  issue 
of  a  capias,  by  virtue  of  which  capias  said  Von  der  Ahe  was 
arrested  by  the  sheriff  of  said  county.  To  procure  his  re- 
lease from  custody  and  avoid  imprisonment  Von  der  Ahe 
had  one  Nimick  become  his  bail  on  a  capias  bond,  the  con- 
dition of  which  was  that  Von  der  Ahe  "shall  satisfy  the  con- 
demnation money  and  costs  or  surrender  himself  into  the 
custody  of  the  sheriff  of  Allegheny  county,  or  in  default 
thereof  that  the  said  W.  A.  Nimick,  the  above-named  bail, 
will  do  so  for  him."  Thereupon  Von  der  Ahe  was  released 
from  custody.  Upon  trial  of  the  case  a  judgment  was  entered 
in  Baldwin's  favor,  which  was  subsequently  affirmed  by  the 
Supreme  Court  of  Pennsylvania. 

Under  the  Pennsylvania  practice  the  bail  may,  it  is  to  be 
noted,  discharge  themselves  by  a  surrender  of  their  principal 
at  any  time  prior  to  fourteen  days  after  the  service  of  scire 
facias  or  summons  upon  them,  issued  after  the  termination 
of  the  action  (i  Troubat  &  Haly's  Practice,  Section  319); 
and  upon  the  execution  of  the  bond  "it  shall  be  lawful  for  the 
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bail  therein  to  have  from  the  officer  by  whom  it  is  taken  a  bail- 
piece,"  etc.:  Act  of  June  13,  1836,  Sec.  11,  Pur.  p.  63.^ 

Von  der  Ahe  having  failed  to  pay  the  judgment  or  sur- 
render himself  to  the  sheriff,  Nimick,  the  bail,  on  February  3, 
1898,  took  out  a  bail-piece,  which  was  duly  certified  by  the 
prothonotary  and  judge  of  the  court  wherein  the  action  was 
brought.  By  endorsement  thereon  Nimick  authorized  Ben- 
del  the  respondent  to  execute  the  same,  and  in  his  "behalf 
to  take,  seize  and  surrender  to  the  sheriff  of  Allegheny 
county.  Pa.,  said  Chris  Von  der  Ahe."  In  pursuance  of  such 
authority  Bendel  subsequently  took  Von  der  Ahe  into  cus- 
tody at  St.  Louis,  in  the  state  of  Missouri,  and  by  force 
brought  him  to  Pittsburg  for  delivery  to  the  sheriff.  There- 
upon the  petitioner,  alleging  that  he  was  a  citizen  of  Mis- 
souri, "that  no  legal  proceedings,  if  any  such  could  have  been 
had,  were  begun  to  warrant  any  such  arrest  in  the  state  of 
Missouri,"  and  that,  contrary  to  art.  v  of  the  Constitution 
of  the  United  States,  he  was  deprived  of  his  liberty  without 
due  process  of  law,  sued  out  this  writ. 

Of  late  years  we  have  grown  so  accustomed  to  the  pro- 
ceedings by  requisition  that  we  have  come  to  regard  it  as 
the  only  means  by  which  a  person  can  be  arrested  and  re- 
moved from  one  state  to  another.  An  examination  of  the 
authorities,  state  and  federal,  shows,  however,  that  under  cer- 
tain circumstances  bail  have  the  right  to  arrest  their  princi- 
pals, wherever  they  may  find  them,  and  remove  them  to  the 
forum  from  which  they  have  been  released  and  to  which  they 
have  obUgated  themselves  to  surrender.  By  these  authori- 
ties, to  which  we  shall  refer,  it  would  seem  settled  that  when 
one  is  arrested  and  bail  is  given,  ^uch  principal  is  regarded 
as  delivered  into  the  custody  of  such  bail;  that  the  bail  has 
the  right  to  arrest  or  take  the  principal  into  custody  at  any 
time  or  place  in  order  to  surrender  him;  that  such  arrest  is 
not  made  by  virtue  of  the  process  of  a  court,  but  is  the  exer- 
cise of  a  right  arising  from  the  relation  between  the  parties; 
that  a  bail-piece  is  not  the  authority  for  such  an  arrest,  but 
is  simply  evidence  of  the  relationship  between  the  parties. 
Such  being  the  distinction  clearly  drawn  in  the  decisions,  it 
will  at  once  be  seen  that  'there  is  a  fundamental  difference 
between  the  right  of  arrest  by  bail  and  arrest  under  warrant 
where  such  right  to  arrest  is  based  upon  a  court  process, 
which,  per  se,  can  have  no  extra-jurisdictional  power  or  effi- 
cacy.    The  latter  right  depends  upon  the  process  of  the  court 

*  Pepper  &  Lewis'  Dig.  3576,  Sec.  28. 
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which  issued  it,  and  necessarily  such  process  confers  no  power 
outside  that  jurisdiction. 

The  former  arrest,  viz.,  of  principal  by  bail,  is  based  upon 
the  relationship  which  the  parties  have  established  between 
themselves  and  consequently  as  between  the  parties  is  not 
confined  to  any  locality  or  jurisdiction.  In  Nicolls  v,  Inger- 
soll,  7  Johnston,  154,  the  peculiar  relation  created  between 
principal  and  bail  was  clearly  pointed  out  by  the  Supreme 
Court  of  New  York.  The  plaintiff  had  given  bail  for  his 
appearance  in  a  civil  action  in  Connecticut.  The  bail  took 
out  a  bail-piece  and  by  an  authorized  agent  arrested  the 
plaintiff  in  New  York  and  forcibly  took  him  to  Connecticut. 
Subsequently  the  plaintiff  brought  suit  in  New  York  for  as- 
sault and  false  imprisonment  growing  out  of  such  taking. 

The  arrest  was  justified,  the  court  saying:  "The  next  in- 
quiry is  as  to  the  right  of  bail  to  take  the  principal  out  of  the 
state  in  which  the  recognizance  was  entered  into.  I  do  not 
perceive  how  any  question  of  jurisdiction  can  arise  here.  The 
power  of  taking  and  surrendering  is  not  exercised  under  any 
judicial  process,  but  results  from  the  nature  of  the  under- 
taking by  the  bail.  The  bail-piece  is  not  a  process  or  any- 
thing in  the  nature  of  it,  but  is  merely  a  record  or  memorial 
of  the  delivery  of  the  principal  to  his  bail  on  security  given. 
It  cannot  be  questioned  but  that  bail  in  the  common  pleas 
would  have  a  right  to  go  into  any  other  county  in  the  state 
and  take  his  principal.  This  shows  that  the  jurisdiction  of 
the  court  in  no  way  controls  the  authority  of  the  bail,  and  as 
little  can  the  jurisdiction  of  the  state  affect  the  right  as  be- 
tween the  bail  and  his  principal. 

"How  far  the  government  would  have  a  right  to  consider 
its  peace  disturbed  or  the  jurisdiction  violated,  or  whether 
relief  would  not  be  granted  on  habeas  corpus  when  a  citizen 
of  this  state  was  about  to  be  carried  to  a  foreign  country,  are 
questions  not  now  before  the  court.  The  cases  I  have  re- 
ferred to  are  sufficient  to  show  that  the  law  considers  the 
principal  as  a  prisoner,  whose  jail  liberties  are  enlarged  or 
circumscribed  at  the  will  of  his  bail;  and,  according  to  this 
view  of  the  subject,  it. would  seem  necessarily  to  follow  that, 
as  between  the  bail  and  his  principal,  the  controlling  power 
of  the  former  may  be  exercised  at  all  times  and  in  all  places, 
and  this  appears  to  me  indispensable  for  the  safety  and  se- 
curity of  bail." 

This  case  was  followed  by  the  Supreme  Court  of  Massa- 
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chusetts  in  the  case  of  the  Com.  v.  Brickett,  8  Pick- 
ering, 237.  There  the  principal  was  arrested  in  a  civil  action 
in  Vermont  and  gave  bail.  He  was  subsequently  arrested  in 
Massachusetts  upon  a  bail-piece,  and  thereupon  sued  out  a 
writ  of  habeas  corpus,  alleging  he  could  not  be  lawfully  ar- 
rested in  the  latter  state.  Upon  hearing  he  was  remanded 
to  the  custody  of  the  bail  for  removal  to  Vermont. 

The  Supreme  Court  of  Connecticut  in  Parker  v,  Bidwell, 
3  Conn.  84,  cited  approvingly  the  doctrine  of  Nicolls 
V.  IngersoU,  supra,  and  justified  the  arrest  upon  bail-piece 
and  removal  from  Connecticut  to  New  York  of  a  principal 
who  had  given  bail  in  an  action  in  the  latter  state.  In  1887 
the  cases  of  Nicolls  v,  Ingersoll  and  Com.  v.  Brickett  were 
cited  and  approved  by  the  Supreme  Court  of  Vermont  in 
Wanthem  v.  Prescott,  60  Vermont,  72,  Speaking  of  the 
right  of  bail  to  arrest  the  court  says: 

"Their  authority  arises  more  from  contract  than  from  the 
law,  and  as  between  the  parties  neither  the  jurisdiction  of  the 
court  nor  of  the  state  controls  it,  and  so  bail  may  take  the 
principal  in  another  jurisdiction  or  another  "state  on  the 
ground  that  a  valid  contract  made  in  one  state  is  enforceable 
in  another  according  to  the  law  there:  Nicolls  v.  Ingersoll 
7  Johns.  145;  Com.  v.  Brickett,  8  Pick.  138.  This 
shows  that  the  authority  need  not  be  exercised  by  process, 
but  that  it  inheres  in  the  bail  themselves;  and  that  they  may 
exercise  it  personally  or  depute  another  to  exercise  it  for 
them."  See  the  case  last  cited  and  Pyewell  v.  Stow,  3  Tann. 
425;  I  Tidd's  Pr.  218. 

Nor  is  the  doctrine  of  these  cases  without  support  in  Penn- 
sylvania. In  Respublica  v.  Gaoler,  2  Yeates,  263,  the  Supreme 
Court  of  that  state  recognized  the  right  of  bail  in  a  suit  in 
Virginia  to  arrest  in  Pennsylvania  on  a  bail-piece,  saying: 

"In  the  relation  in  which  the  several  states  composing  the 
Union  stand  to  each  other,  the  bail  in  a  suit  entered  in  another 
state  have  a  right  to  seize  and  take  the  principal  in  a  sister 
state,  provided  it  does  not  interfere  with  the  interests  of  other 
persons  who  have  arrested  such  principal." 

In  United  States  v.  Bishop,  3  Yeates,  37,  the  same  court 
recognized  the  right  of  bail  in  a  Virginia  suit  to  arrest 
Bishop,  the  principal,  in  Pennsylvania,  and  directed  his  de- 
livery to  the  bail  when  certain  pending  court-martial  pro- 
ceedings terminated. 

These  cases  were  cited  with  approval  and  as  declaratory  of 
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the  law  in  Pennsylvania  by  Justice  Baldwin,  of  the  Supreme 
Court  of  the  United  States,  sitting  in  this  circuit,  in  Johnston 
V,  Tompkins,  i  Baldwin,  571,  Federal  case  No.  7416. 

In  Broome  v.  Hirst,  4  Yeates,  123,  the  Supreme  Court  of 
Pennsylvania  refused  to  discharge  a  man  who  was  arrested 
on  a  bail-piece  while  returning  from  attendance  on  court 
as  a  suitor,  avowing  a  distinction  between  arrests  by  minis- 
terial officers  and  the  acts  of  bail  in  taking  custody  of  their 
principal.  The  motion  was  discharged  and  the  arrest  justi- 
fied because  it  was  of  the  latter  class.  In  Com.  v. 
Riddle,  i  S.  &  R.  310,  arrests  on  bail-pieces  from  other  states 
were  referred  to  as  a  practice  recognized  in  Pennsylvania. 
In  Halsey  v.  Trevillo,  6  Watts,  402,  the  principal  was  arrested 
in  Pittsburg  by  his  bail  in  an  action  in  New  Jersey.  While 
he  was  thus  in  custody  of  his  bail  the  sheriff  of  Allegheny 
county  arrested  him  upon  a  capias.  On  habeas  corpus  sued 
out  by  the  bail  the  principal  was  released  from  the  sheriff  and 
remanded  to  the  charge  of  the  arresting  bail,  the  case  of 
Nicolls  V.  IngersoU  and  Com.  v.  Brickett  being  cited  with 
approval. 

In  Mason's  Petition,  6  Leg.  Gaz.  no,  we  have  a  com- 
paratively late  decision  by  the  Supreme  Court  of  Pennsyl- 
vania which  is  stronger  in  point.  Mason  had  given  bail  in 
an  action  in  New  York  state;  was  taken  into  custody  in  Penn- 
sylvania by  his  bail.  He  then  sued  out  a  writ  of  habeas 
corpus  in  the  court  of  common  pleas  of  Luzerne  county, 
which  court  remanded  him  to  the  custody  of  the  bail.  This 
order  was  affirmed  by  the  Supreme  Court  in  an  opinion  de- 
livered by  Judge  Agnew.  As  the  opinion  is  not  found  in 
the  state  reports,  and  is  not  generally  accessible,  we  quote  at 
length.  It  will  also  be  noted  that  it  disposes  of  the  question 
raised  in  the  present  case  as  to  the  effect  of  the  Act  of  July  12, 
1842,  Purdon,  p.  67,  Section  52,*  abolishing  imprisonment 
for  debt. 

Judge  Agnew  says:  "It  is  well  settled  that  bail  from 
another  state  may  arrest  his  principal  in  this  state  upon  a 
bail-piece,  or  depute  another  to  do  it,  and  take  him  out  of 
the  state  for  the  purpose  of  surrendering  him  in  discharge  of 
his  recognizance:  Halsey  v.  Trevillo,  6  Watts,  402.  But  it 
is  objected  that  the  Act  of  1842,  abolishing  imprisonment, 
has  wrought  a  change  in  this  respect,  and  operates  as  an 
exoneration,  for  which  Kelly  v.  Henderson,  i  Barr,  495,  is 
cited  as  authority.  This  is  true  as  to  bail  at  the  time  of  the 
*  Pepper  &  Lewis'  Dig.  1918,  Sec  14. 
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passage  of  the  Act,  who  then  had  their  principal  in  custody 
in  a  case  where  the  non-imprisonment  law  cut  up  the  right 
of  imprisonment  by  the  root.  But  certainly  it  is  not  true 
where  the  right  of  arrest  remained  under  any  of  the  excep- 
tions in  the  Act  of  1842.  Precisely  so  must  we  view  an  arrest 
by  the  bail  under  a  bail-piece  issued  in  an  action  in  another 
state.  The  presumption  is  that  the  Supreme  Court  of  New 
York  acted  rightly  in  requiring  bail  in  the  action  there.  We 
certainly  ought  not  to  inquire  into  the  legality  of  his  arrest 
there  and  discharge  the  prisoner  from  the  custody  of  his  bail. 
Our  order  would  be  no  justification  to  the  bail  in  an  action 
against  him  on  his  recognizance.  The  relation  of  the  states 
to  each  other  requiring  mutual  co-amity,  and  the  provision 
in  the  Constitution  of  the  United  States  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the  public  acts,  records 
and  judicial  proceedings  of  every  other  state,  forbid  an  in- 
quiry into  the  cause  of  action  in  New  York,  one  which  we 
could  not  conduct  with  safety  to  the  bail  or  credit  to  our- 
selves. We  must  take  it  for  granted  that  the  bail  was  rightly 
demanded  and  the  defendant  committed  to  the  custody  of  his 
bail  in  conformity  to  the  law  of  New  York.  This  being  so, 
the  bail  has  the  right  to  take  his  principal  here  and  remove 
him  to  New  York,  in  order  to  comply  with  his  undertaking." 
It  will  thus  be  seen  that  the  arrest  of  a  principal  by  his  bail 
in  a  state  other  than  that  where  the  bail  was  given  has  the 
sanction  of  numerous  decisions  of  great  weight,  though  ncrt 
of  controlling  effect  upon  this  court.  But,  apart  from  them, 
we  do  not  think  the  question  is  an  open  one  so  far  as  this 
court  is  concerned.  Where  the  law  has  been  laid  down  by 
the  Supreme  Court  of  the  United  States  the  duty  of  this  court 
to  follow  it  is  unquestioned.  In  our  judgment  this  law 
governing  it  was  announced  by  that  court  in  Tayk)r  v. 
Taintor,  16  Wallace,  371,  and  is  decisive  of  the  present  case. 
The  court  there  says:  "When  bail  is  given  the  principal  is 
regarded  as  delivered  to  the  custody  of  his  sureties.  Their 
dominion  is  a  continuance  of  the  original  imprisonment. 
Whenever  they  choose  to  do  so  they  may  seize  him  and  de- 
liver him  up  in  their  discharge,  and  if  that  cannot  be  done  at 
once  they  may  imprison  him  until  it  can  be  done.  They 
may  exercise  their  rights  in  person  or  by  agent.  They  may 
pursue  him  into  another  state,  may  arrest  him  on  the  Sabbath, 
and,  if  necessary,  may  break  and  enter  his  house  for  that  pur- 
pose.   The  seizure  is  not  made  by  virtue  of  new  process. 
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None  is  needed.  It  is  likened  to  the  re-arrest  by  the  sheriff 
of  an  escaping  prisoner."  In  6  Modern  it  is  said:  *The  bail 
have  their  principal  on  a  string,  and  may  pull  the  string 
whenever  they  please  and  render  him  in  their  discharge.'' 
"The  rights  of  the  bail  in  civil  and  criminal  cases  are  the 
same." 

Irrespective  of  any  views  this  court  might  entertain  of  the 
question,  were  it  new  and  not  affected  by  former  decisions, 
we  are  constrained,  under  stress  of  these  decisions,  and  par- 
ticularly in  view  of  that  of  the  Supreme  Court  of  the  United 
States,  to  hold  that  Von  der  Ahe  could  lawfully  be  arrested 
in  the  state  of  Missouri  by  his  bail  and  removed  to  Pennsyl- 
vania. The  petitioner  is  therefore  remanded  to  the  custody 
of  Bendel,  the  respondent,  and  it  is  so  ordered. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa. 


Powell  &  Fox'8  Assigned  Estate. 

Assignment  for  benefit  of  creditors — Private  sale  by  assignee 
— Negligence  —  Surcharge  —  Commissions  —  Preferences  —  Part- 
nership. 

In  the  absence  in  the  deed  of  any  direction  as  to  the  mode  of  sale,  the 
assignee  will  be  governed  by  a  sound  discretion  and  prudence,  in  decid- 
ing to  sell  privately  rather  than  publicly,  or  publicly  rather  than  pri- 
vately. But  while  an  assignee  has  this  right  of  choice,  he  must  conduct 
the  sale  with  reasonable  intelligence,  care  and  diligence. 

The  appraisement  is  not  the  act  of  the  assignee;  it  is  made  by  persons 
appointed  by  the  court,  and  is  in  the  nature  of  an  estimate.  Its  primary 
purpose  is  to  obtain  a  basis  for  fixing  the  amount  of  the  assignee's 
security. 

Commissions  are  a  form  of  compensation  whereby  a  percentage  of  the 
amount  realized  is  paid  to  the  trustee.  Where  the  trustee  so  conducts 
himself  that  the  amount  reported  by  him  to  be  realized  cannot  be  ac- 
cepted as  even  approximately  correct,  and  the  beneficiaries  and  the  court 
are  forced  to  resort  to  independent  inquiries  in  order  to  ascertain  what 
amount  the  trustee  has  in  his  hands,  the  latter  has  been  guilty  of  a  breach 
of  duty  sufficient  to  forfeit  commissions  as  such.  It  is  true  that  he  might 
still  claim  for  services,  but  not  under  circumstances  such  as  appear  in 
this  case. 

An  assignee  should  not  be  surcharged  for  failure  to  collect  outstanding 
accounts,  unless  blame  for  failure  to  collect  can  be  fastened  upon  him  by 
proof. 

Partners  who  have  assumed  to  pay  the  debts  of  a  previous  firm  of  which 
they  were  members  may,  by  voluntary  assignment,  prefer  the  creditors  of 
the  last  of  the  series  of  firms.  Of  course,  if  they  may  do  this  by  assign- 
ment, they  may  also  do  it  by  judgment,  and  if  they  may  prefer  the  cred- 
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itors  of  the  last  firm  by  judgment,  so  may  they,  in  like  manner,  prefer 
the  creditors  of  the  earlier  firm. 

Exceptions  to  auditor's  report  on  the  account  of  Walter 
J.  Budd,  assignee  (since  deceased).  C.  P.  No.  2,  Philadel- 
phia Co.     Dec.  T.,  1892,  No.  853. 

The  following  exceptions  of  Margaret  S.  Powell  were  filed, 
inter  alia,  to  report  of  J.  Peter  Klinges,  Esq.,  auditor: 

1.  Because  the  learned  auditor  finds  that  the  item  of  $2,000 
contained  in  the  exceptant's  judgment  was  not  a  debt  by 
Powell  &  Jones,  and  regularly  assumed  by  Powell,  Jones  & 
Fox  and  by  Powell  &  Fox. 

2.  Because  the  learned  auditor  finds  that  said  item  of 
$2,000  was  not  a  debt  due  by  the  firm  of  Powell  &  Fox,  and 
the  said  exceptant  entitled  to  a  dividend  thereon  from  the 
present  assigned  estate. 

3.  Because  the  learned  auditor  does  not  award  the  excep- 
tant the  balance  which  he  finds  of  the  assigned  estate,  to  the 
extent  of  the  exceptant's  judgment,  with  interest  and  costs, 
less  the  credits  which  he  finds  are  to  be  deducted  therefrom. 

The  following  exceptions  were  filed,  inter  alia,  on  behalf  of 
the  Citizens'  Trust  Company: 

I.  The  learned  auditor  erred  in  disregarding  the  evidence 
of  experts  called  by  the  exceptant  to  show  that  the  appraised 
value  of  the  stock  of  goods  assigned  was  excessive  and  out  of 
all  proportion  to  the  real  value  of  the  goods  in  question. 

IV.  The  learned  auditor  erred  in  not  allowing  the  credit 
of  $853.33  l^^ss  on  book  accounts  to  the  accountant,  as 
claimed  in  the  account  filed. 

IX.  The  learned  auditor  having  surcharged  the  account- 
ants with  the  appraised  value  of  the  book  accounts,  erred  in 
surcharging  said  accounts  with  the  following  moneys,  col- 
lected from  the  sundry  creditors  whose  accounts  appeared  in 
the  appraisement,  viz. : 

J.  D.  Ottey,  $20.57;  Himmelberger  &  Schmidt,  $17;  Went 
&  Son,  $10;  Fred.  Dahling,  $25;  W.  E.  Kraemer,  $40;  Mr. 
Gaskell,  $100;  making  a  total  of  $212.57. 

Lewis  L.  Smithy  for  Margaret  S.  Powell. 

William  F.  Johnson,  for  assignee. 

Thomas  D.  McGlathery,  for  C.  E.  Jones. 

W.  H,  Hepburn,  for  Citizens'  Trust  &  Surety  Co. 

Sulzberger,  J.,  Dec.  31,  1897. — On  March  15,  1890, 
George  S.  Powell  and  Constant  E.  Jones  became  partners  in 
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the  business  of  selling  carriage  hardware,  trimmings,  etc.,  at 
No.  225  Race  street,  in  the  city  of  Philadelphia,  under  the 
firm  name  of  Powell  &  Jones,  succeeding  George  S.  Powell, 
who  had  for  some  time  carried  on  the  business  at  another 
place.  On  April  i,  1891,  John  E.  Fox  became  a  partner,  and 
the  new  firm  of  Powell,  Jones  &  Fox  succeeded  to  and  car- 
ried on  the  business  of  Powell  &  Jones.  On  Oct.  i,  1892,  the 
firm  of  Powell,  Jones  &  Fox  was  dissolved  by  the  sale  of 
Jones'  interest  to  the  other  two,  who  continued  the  business 
under  the  firm  name  of  Powell  &  Fox. 

On  Dec.  23,  1892,  George  S.  Powell,  individually  and  also 
in  the  firm  name,  gave  two  judgment  notes  to  his  mother, 
Margaret  S.  Powell,  on  which  judgments  were  entered  on 
Jan.  30,  1893,  for  $5,041.43  and  $110,  respectively.  On  the 
same  day  executions  were  issued  and  the  stock  and  fixtures 
of  Powell  &  Fox  levied  on. 

On  Feb.  i,  1893,  John  E.  Fox,  the  partner,  filed  a  bill  in 
equity  in  common  pleas  No.  i  of  this  county  against  George 
S.  Powell  aforenamed,  Margaret  S.  Powell  and  Constant  E. 
Jones,  alleging,  inter  alia,  that  the  judgments  were  in  fraud 
of  the  rights  of  complainant  and  of  the  firm's  creditors,  and 
praying  for  an  injunction  to  restrain  further  proceedings  and 
for  a  receiver.  The  usual  five  days'  injunction  having  been 
issued,  was  continued,  on  Feb.  4,  1893,  until  the  further  order 
of  the  court. 

On  Feb.  2,  1893,  while  the  injunction  was  in  force,  George 
S.  Powell,  in  the  name  of  the  firm,  executed  an  assignment  to 
his  mother,  Margaret  S.  Powell,  of  all  outstanding  book  ac- 
counts due  the  firm  for  merchandise  sold  and  delivered,  *'to 
be  credited  on  account  of  our  indebtedness  to  her." 

On  Feb.  20,  1893,  Margaret  S.  Powell,  George  S.  Powell 
and  John  E.  Fox  entered  into  a  sealed  agreement,  providing, 
first,  for  an  assignment  for  the  benefit  of  creditors  forthwith 
to  Walter  J.  Budd,  Fox's  brother-in-law,  and  stipulating  that 
"whatever  rights  the  said  Margaret  S.  Powell  now  has  upon 
the  estate  and  assets  of  the  said  Powell  &  Fox  by  virtue  of 
the  said  executions  or  of  any  assignment  of  the  assets  of  said 
firm,  shall  in  no  wise  be  prejudiced,  but  she  shall  have  the 
same  right  to  come  in  before  the  auditor  of  the  account  of 
said  assignee  and  recover  her  claim  as  if  she  had  not  stayed 
her  writs  or  surrendered  possession  of  said  assets  as  herein- 
after provided,  and  that  the  lien  of  said  executions  and  the 
assignment  of  assets  shall  still  remain  as  against  the  fund 
raised  by  the  said  assignee  by  the  sale  or  disposal  of  the  assets 
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of  the  said  firm,  subject  to  all  rights  to  attack  the  validity  of 
the  said  judgments.  The  said  assignee  shall  have  the  right  to 
collect  all  debts  due  said  Powell  &  Fox,  subject  to  the  rights 
of  the  said  Margaret  S.  Powell  therein."  Second.  For  the 
dissolution  of  the  injunction  and  the  discontinuance  of  the 
bill.  Third.  For  staying  Mrs.  Powell's  executions  without 
prejudice  to  her  right  to  receive  the  amounts  thereof  from 
the  said  Powell  &  Fox,  or  their  assigned  estate,  the  said  John 
E.  Fox  or  any  firm  creditor  not  being  "concluded*'  from  at- 
tacking the  judgments.  Fourth.  The  agreement  to  take 
effect  on  the  acceptance  of  its  terms  by  Walter  J.  Budd,  as 
assignee,  and  his  giving  security  in  double  the  amount  of  the 
firm's  assets  at  the  time  of  the  issuance  of  the  executions.  On 
the  same  day  (Feb.  20,  1893)  George  S.  Powell  and  John  E, 
Fox.  trading  as  Powell  &  Fox,  executed  an  assignment  for 
the  benefit  of  their  creditors,  of  the  firm  and  individual  es- 
tates, to  Walter  J.  Budd,  who  immediately  accepted  the  terms 
of  the  above  described  agreement. 

On  March  15,  1893,  ^^e  appraisers  appointed  by  the  court 
filed  their  inventory,  and  the  surety  for  the  assignee  was 
approved,  and  on  the  next  day,  March  16,  1893,  Margaret  S. 
Powell  stayed  the  executions,  the  sheriff  withdrew  his  levy, 
and  on  March  20,  1893,  the  assignee  took  possession. 

The  merchandise  on  hand  was  appraised  at  $4,122.50.  It 
was  in  the  store,  the  rent  of  which  was  $53  monthly,  and  if 
the  goods  were  to  be  sold  at  retail  the  assignee  would  need 
two  assistants,  one  at  $25  per  week  and  one  at  $10  per  week, 
and  there  would  be  other  expenses  of  a  few  dollars  per  week, 
that  is,  about  $50  per  week  in  all.  If,  on  the  other  hand,  he 
would  sell  at  auction,  at  a  charge  of  10  per  cent,  and  cat- 
aloguing, say  12  per  cent.,  the  expense  would  be  about 
$500. 

A  prudent  assignee,  well  advised  by  persons  in  the  trade, 
might  have  deemed  it  for  the  best  interests  of  the  estate  to 
sell  the  goods  at  retail,  if  it  were  reasonably  probable  that 
such  sale  held  out  fair  prospects  of  realizing  more  for  the 
creditors.  "In  the  absence  in  the  deed  of  any  direction  as  to 
the  mode  of  sale,  the  assignee  will  be  governed  by  a  sound 
discretion  and  prudence,  in  deciding  to  sell  privately  rather 
than  publicly,  or  publicly  rather  than  privately:"  Trickett 
on  Assignments,  165.  But  while  an  assignee  has  this  right  of 
choice,  he  must  conduct  the  sale  with  reasonable  intelligence, 
care  and  diligence. 

In  this  case  the  assignee  sold  part  privately  and  part  pub- 
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licly.     From  March  20,  1893,  to  the  end  of  January,  1894,  he 
sold  at  retail. 

The  aggregate  of  sales  amounted  to $2,963.18 

The  expenses  to 2,133.60 

Leaving  net  proceeds  of $829.58 

On  Feb.  12,    1894,   he  sold  the  residue  of 

goods  at  auction  for $761.61 

The  expenses  were 102.36 

Realizing  net 659.25 

The  net  proceeds  of  merchandise  which  had  been 
appraised  at  $4,122.50  amounted  to $1,448.83 

A  disastrous  result  might  have  followed  the  exercise  of 
sound  judgment  and  reasonable  diligence,  but  the  learned 
auditor,  after  a  patient  consideration  of  the  facts,  finds  that 
the  assignee's  acts  and  omissions  in  his  office  evinced  a  reck- 
less indifference  to  the  interest  of  the  beneficiaries.  Such  a 
finding,  based  on  competent  and  sufficient  evidence,  we  ought 
not  to  disturb. 

The  auditor,  however,  has  gone  further,  and  holds  that,  as  a 
penalty  for  this  negligence,  the  assignee  must  be  charged 
with  the  appraisement  as  the  true  selling  price  of  the  goods. 
In  this  we  think  he  has  gone  too  far.  The  appraisement  is 
not  the  act  of  the  assignee;  it  is  made  by  persons  appointed 
by  the  court,  and  is  in  the  nature  of  an  estimate.  Its  primary 
purpose  is  to  obtain  a  basis  for  fixing  the  amount  of  the 
assignee's  security.  If  an  assignee  were  to  eloign  the  goods, 
and  all  means  of  realizing  their  value  were  thus  taken  away, 
the  law  would  doubtless  charge  him  with  the  amount  of  the 
appraisement,  because,  by  his  own  wrongful  act,  all  other 
evidence  of  the  value  of  the  goods  had  been  destroyed. 
That,  however,  is  not  this  case.  The  assignee  proceeded, 
bunglingly  enough,  to  sell  the  goods,  but  there  was  ample 
evidence  before  the  auditor  from  which  he  could  have 
found  the  actual  value.  One  apparently  competent  and  dis- 
interested witness  testified  that  he  had  offered  $1,500  cash  for 
them,  that  they  were  worth  and  should  have  been  appraised 
at  $2,000,  and  that  he  himself  expected  to  re-sell  them  at 
about  $2,500.  Another  witness  gave  corroborative  testi- 
mony. Under  these  circumstances  the  learned  auditor  should 
have  considered  the  testimony,  and  from  it  found  the  actual 
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value  as  the  true  basis  on  which  to  re-state  the  account.  We 
think  that  his  failure  so  to  proceed  was  error. 

The  auditor  has  imposed  upon  the  assignee  the  further 
penalty  of  loss  of  commissions.  In  view  of  his  finding  as  to 
the  mode  in  which  the  assignee  transacted  the  business,  we 
think  this  decision  was  clearly  right.  Commissions  are  a 
form  of  compensation  whereby  a  percentage  of  the  amount 
realized  is  paid  to  the  trustee.  Where  the  trustee  so  con- 
ducts himself  that  the  amount  reported  by  him  to  be  realized 
cannot  be  accepted  as  even  approximately  correct,  and  the 
beneficiaries  and  the  court  are  forced  to  resort  to  independent 
inquiries  in  order  to  ascertain  what  amount  the  trustee  has 
in  his  hands,  the  latter  has  been  guilty  of  a  breach  of  duty 
sufficient  to  forfeit  commissions  as  such.  It  is  true  that  he 
might  still  claim  for  services,  but  not  under  circumstances 
such  as  appear  in  this  case. 

The  learned  auditor  also  surcharged  the  accountant  with 
$853.33,  by  reason  of  the  alleged  failure  to  collect  outstand- 
ings. We  have  carefully  examined  the  testimony  on  this 
point,  and  fail  to  find  any  competent  and  sufficient  evidence 
to  sustain  this  finding.  The  loose  conduct  in  selling  the 
goods,  however  censurable,  may  not  be  imputed  to  the  ac- 
countant in  any  other  regard,  unless  similar  blame  can  be 
fastened  upon  him  by  proof.  This  has  not  been  done  with 
respect  to  his  dealing  with  the  outstandings,  and  we  think 
that  the  surcharge  of  this  item  was  error.  If,  on  a  further 
hearing  of  this  case,  it  should  appear  that  particular  items 
were  lost  by  the  accountant's  neglect,  he  should  be  sur- 
charged with  them,  but  we  cannot  sustain  a  general  surcharge 
on  many  items  based  on  evidence  relating  to  a  few. 

The  question  of  distribution  presented  as  many  difficulties 
as  the  ascertainment  of  the  balance.  The  first  and  most  im- 
portant claimant  was  Margaret  S.  Powell.  She  claimed  a 
sum  exceeding  $5,000  as  a  first  lien  upon  the  fund.  It  was 
not  denied  that  she  had  recovered  judgment  against  the 
assignors,  had  issued  execution  and  that  the  sheriff  had  levied 
on  the  merchandise  which  subsequently  passed  to  the 
assignee.  It  was  also  proved  that  an  equity  suit  was  pending 
and  was  settled  by  the  covenant  of  the  parties  that  if  she 
stayed  the  writ  and  permitted  the  assignee  to  take,  her  lien 
should  be  preserved,  subject  to  the  right  of  the  other  partner 
and  the  firm  creditors  to  contest  the  rightfulness  of  her  claim. 
This  obviously  belongs  to  the  class  of  cases  "standing  apart," 
clearly  distinguished  by  Mr.  Justice  Mitchell  in  Broadhead  v. 


Digitized  by  VjOOQ IC 


20.1  COUNTY  CX)URT  REPORTS.  317 

[Powell  &  Fox's  Assigned  Estate.] 

Comman,  171  Pa.  322.     The  learned  auditor  was  right  in 
holding  that  the  claimant's  lien  was  preserved. 

A  more  difficult  question  is  raised  by  the  exception  to  the 
learned  auditor's  finding  that  a  certain  sum  of  $2,000,  being 
a  constituent  part  of  this  claim,  is  not  valid  as  against  the 
fund.  The  sum  of  $2,000  was  part  of  the  claimant's  judg- 
ment, which  remained  of  record  unreversed  and  unappealed 
from.  Prima  facie,  the  levy  was  good  as  against  the  de- 
fendants, though  under  the  covenant  the  bona  fides  could  be 
inquired  into. 

The  learned  auditor  investigated  the  history  of  this  item 
and  found  that,  when  George  S.  Powell  originally  began  the 
business  alone,  his  mother  loaned  him  the  sum  of  $4,500;  that 
on  March  12,  1890,  three  days  before  he  signed  the  partner- 
ship articles  with  Jones,  it  was  agreed  that  $2,000  of  this 
$4,500,  being  the  item  under  discussion,  should  be  treated  as 
a  loan  to  the  new  firm  of  Powell  &  Jones;  that  the  item  ap- 
peared as  a  debt  in  the  books  of  all  the  firms  to  the  last, 
the  assigning  firm,  and  that  the  latter  had  expressly  assumed 
the  payment  of  the  debts.  In  the  face  of  this  evidence  and 
of  the  judgment,  the  learned  auditor  found  that  the  debt  had 
never  been  assumed  by  any  of  the  firms.  This  finding,  we 
think,  was  erroneous.  The  judgment  was  valid,  and  the 
auditor  could  not  disregard  it.  If  neither  of  the  defendants 
moved  to  open  it,  the  firm  creditors  could  not  attack  it,  even 
under  the  widest  interpretation  of  the  agreement  of  Feb.  20, 
1893,  except  for  fraud.  Of  this  there  was  no  pretense.  On 
the  contrary,  there  was  at  least  a  moral  obligation  to  support 
the  judgment. 

The  case  of  Baker's  Ap.,  21  Pa.  76,  on  which  the  auditor 
relied,  scarcely  covers  the  point.  That  decides  in  effect  that 
partners  who  have  assumed  to  pay  the  debts  of  a  previous 
firm  of  which  they  were  members  may,  by  voluntary  assign- 
ment, prefer  the  creditors  of  the  last  of  the  series  of  firms. 
Of  course,  if  they  may  do  this  by  assignment,  they  may  also 
do  it  by  judgment,  and  if  they  may  prefer  the  creditors  of  the 
last  firm  by  judgment,  so  may  they,  in  like  manner,  prefer  the 
creditors  of  the  earlier  firm.  To  use  the  language  of  Mr. 
Justice  Lewis  in  that  case  (21  Pa.  83):  "Partnership  cred- 
itors have  no  equity  of  their  own  upon  which  they  can  en- 
force a  preference,  or  control  the  partners  in  exercising  dominion 
OT'er  their  assets,  so  long  as  tliey  remain  unencumbered  by  liens.'' 

The  case  before  us  closely  resembles  Walker  v.  The  Bank, 
98  Pa.  574,  referred  to  with  approval  in  the  late  case  of  James 
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V.  Vanzandt,  163  Pa.  174.  There  it  was  held  (per  Shars- 
wood,  C.  J.)  that,  First.  The  confession  of  a  judgment  to  a 
bona  fide  creditor,  even  though  it  be  intended  to  and  has  the 
effect  of  giving  him  a  preference  over  other  creditors,  is  not 
a  fraudulent  disposition  of  an  insolvent  estate.  Second.  An 
insolvent  firm  cannot,  by  voluntarily  assuming  the  individual 
debt  of  one  of  its  members,  and  giving  to  the  creditor  of  such 
member  a  judgment  note  for  the  amount  of  such  debt,  prefer 
such  creditor  to  the  firm  creditors.  It  may  do  so,  however,  if 
there  be  a  moral  obligation  on  its  part  to  pay  the  debt  of  the  in- 
dividual member. 

The  ruling  of  the  learned  auditor  that  the  claims  against 
Powell,  Jones  &  Fox  were  not  entitled  to  come  in  on  the  fund 
is  based  on  the  principle  in  Baker's  Appeal,  and  must  there- 
fore be  sustained. 

The  first,  second  and  third  exceptions  of  Margaret  S. 
Powell,  and  the  first,  fourth  and  ninth  exceptions  of  the  Cit- 
izens' Trust  &  Surety  Company  are  sustained;  all  the  other 
exceptions  are  dismissed,  and  the  report  is  referred  back  to 
the  auditor  for  further  proceedings  in  accordance  with  this 
opinion.  

Decker's  Assigned  Estate. 
Wages^^Preference — Act  of  April  p,  i8j2, 

A  claim  for  wages  is  not  entitled  to  a  preference  under  the  Act  of  April 
9,  1872,  P.  L.  47,  and  its  supplements,  when  the  fund  for  distribution  did 
not  arise  from  the  sale  of  property  used  in  and  about  the  business  in 
which  the  assignor  was  engaged;  nor  is  the  claim  helped  by  the  inclusion 
of  a  book  account  of  such  business,  collected  by  the  assignee  after  the 
assignment. 

Exceptions  to  auditor's  report.     C.  P.  Monroe  Co. 
Storm  &  Palmer,  for  exceptions;  H,  /.  Kotz,  contra. 

Craig,  P.  J.,  Nov.  29,  1897. — The  only  exceptions  pressed 
at  the  argument  were  the  third,  fourth  and  fifth,  and  these 
raise  but  one  question:  Whether  the  claim  for  the  wages  of 
labor,  by  J.  S.  Noble,  to  the  extent  of  $200,  out  of  the  distri- 
bution fund,  is  entitled  to  preference? 

It  seems  from  the  testimony  that  Morton  Decker,  the 
assignor,  was  the  owner  of  a  creamery  at  Sterling,  in  Wayne 
county,  Pennsylvania,  and  operated  it  until  Aug.  16,  1895, 
when  he  sold  and  delivered  it  to  a  man  by  the  name  of 
Frisbie.  Noble's  labor  claim  was  for  work  done  at  this 
creamery  during  the  months  of  April,  May,  June,  July,  down 
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to  Aug.  i6,  1895.  On  Aug.  20,  1895,  Decker  made  an 
assignment  in  Monroe  county  of  his  property,  personal  and 
real,  for  the  benefit  of  his  creditors,  to  J.  H.  Shull,  the  ac- 
countant. No  part  of  the  Sterling  creamery  property  was 
included  in  the  assignment,  or  constituted  any  part  of  it,  ex- 
cept a  book  account  of  $13.02,  contained  in  the  inventory  of 
the  assigned  estate,  for  butter  delivered  from  the  Sterling 
creamery  to  the  East  Stroudsburg  Normal  School.  This 
book  account  was  collected  by  the  assignee,  and  is  included 
in  the  distribution  fund.  The  fund  for  distribution  is  the 
proceeds  of  the  individual  personal  property  of  Morton 
Decker,  consisting  of  personal  goods  and  book  accounts. 

We  think  the  auditor  was  correct  in  his  first  and  second 
conclusions  of  law,  viz.,  that  J.  S.  Noble's  claim  is  for  labor, 
and  entitled  to  the  protection  given  to  wages  under  the  law, 
and  that  Morton  Decker  was  such  an  operator  as  comes 
within  the  statutes  governing  preferences  of  labor  claims. 
But  we  think  he  erred  in  his  third  conclusion  of  law. 

The  Act  of  May  12,  1891,  P.  L.  54,  is  an  amendment  of 
and  a  complete  substitution  for  the  first  section  of  the  Act 
of  April  9,  1872,  P.  L.  47,  and  its  amendment  the  Act  of  June 
13,  1883,  P.  L.  116.  So  far  as  the  question  we  are  now  con- 
sidering is  concerned,  there  is  no  difference  in  these  Acts. 
If  the  creamery  at  Sterling,  or  any  part  of  it,  had  been  in- 
cluded in  the  assignment,  we  would  have  no  trouble  in  agree- 
ing with  the  auditor.  For  then,  by  the  third  section  of  the 
Act  of  1872,  the  lien  of  preference  given  in  the  first  section 
of  the  Act,  on  the  creamery,  would  extend  to  the  other  prop- 
erty of  the  assignor:  Trickett  on  Liens,  Vol.  3,  Sec.  425. 
But  here  is  the  pinch  of  the  case:  The  creamery  had  been 
sold  and  delivered  some  days  before  the  assignment.  No 
part  of  it  was  included  in  the  assignment.  No  part  of 
its  proceeds  are  included  in  the  fund  for  distribution. 
There  is  therefore  nothing  in  this  fund  upon  which  Noble's 
claim  has  a  lien  under  the  first  section  of  the  Act  of  1872. 
The  lien  given  by  this  section,  as  amended  by  the  Act  of  189 1, 
is  "upon  said  real  and  personal  property,  mine,  manufactory, 
business  or  other  property  in  and  about,  or  used  in  carrying 
on  said  business,  or  in  connection  therewith."  This  first  section 
of  the  Act  of  1872  "appears  to  contemplate  a  lien  upon  the 
employer's  real  estate  and  such  personal  property  as  is  ordi- 
narily the  subject  of  seizure  and  sale  on  execution  or  distress 
for  rent,  and  not  upon  choses  in  action:"  Jones'  Ap.,  102  Pa. 
285;  Trickett  on  Liens,  Vol.  3,  Sec.  426.     If,  therefore, 
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Noble  had  no  lien  of  preference  mentioned  in  the  first  section 
of  the  Act  of  1872 — no  Hen  upon  any  of  the  fund  now  for  dis- 
tribution— it  seems  clear  he  has  nothing  to  stand  on  now,  no 
basis  by  virtue  of  which  his  lien  of  preference  can  be  ex- 
tended to  the  other  property  of  the  assignor  by  the  third  sec- 
tion of  the  Act.  There  must  first  be  a  Hen  of  preference  under 
the  first  section  of  the  Act  of  1872,  before  there  can  be  an  ex- 
tension of  the  lien  to  the  other  property  of  the  assignor  under 
the  third  section.  This,  it  appears  to  us,  is  the  construction 
given  to  the  Act  of  1872  in  Hartman's  Ap.,  107  Pa.  327,  and 
Fox's  Ap.,  II  Atlantic  Rep.  228.  In  these  cases  the  attempt 
to  extend  the  Hen  of  labor  claims  against  partnerships  to  the 
private  property  of  the  individual  members  thereof  was 
refused.  Why?  Because  there  was  no  lien  of  preference 
upon  which  to  base  an  extension.  The  same  principle  of 
construction  was  appUed  in  Jones'  Ap.,  supra.  In  this  latter 
case  the  attempt  was  to  extend  the  labor  Hen  to  the  insur- 
ance money  realized  from  a  miH  destroyed  by  fire  whereon 
the  work  had  been  done.  This  was  held  to  be  a  strained  con- 
struction, for  the  reason  that  "there  is  nothing  in  the  phrase- 
ology of  the  Act,  or  its  supplements,  to  indicate  a  legislative 
intention  to  extend  the  lien  beyond  such  personal  property 
as  is  the  subject  of  seizure  and  sale  on  execution."  The  case 
of  Child's  Est.,  135  Pa.  214,  is  almost,  if  not  entirely,  on  aH 
fours  with  the  case  in  hand.  The  evidence  in  the  case  did 
not  show  that  the  labor  of  the  claimant  was  in  and  about  the 
business  in  which  the  assignor  was  engaged,  or  in  and  about 
the  property  from  the  sale  of  which  the  fund  for  distribution 
arose.  The  claim  was  disallowed  by  the  auditor  and  the 
court  below,  and  this  ruling  was  affirmed  by  the  Supreme 
Court. 

Nor  can  the  claim  of  Noble  be  helped  by  the  inclusion  of 
the  item  of  $13.02  in  the  distribution  fund.  That  is  simply 
a  book  account  of  the  creamery,  collected  by  the  assignee 
after  the  assignment.  It  is  but  a  chose  in  action,  and  by  the 
ruHng  in  Jones*  Ap.,  supra,  is  not  subject  to  a  lien  in  favor  of 
wages  claimant  under  the  Act  of  April  9,  1872. 

For  these  reasons  we  are  constrained  to  hold  that  the 
auditor  erred  in  giving  a  preference  in  the  distribution  to  the 
$200  of  J.  S,  Noble's  wages  claim,  under  the  Act  of  1872. 

And  now,  Nov.  29,  1897,  the  report  is  referred  back  to  the 
auditor,  with  instructions  to  make  distribution  in  accordance 
with  this  opinion. 

From  W.  A.  Erdman,  Esq.,  Stroudsbur^,  Pa. 
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Equity — Injunction — Nuisance — Noise. 

If  a  man  lives  in  town,  of  necessity  he  must  submit  himself  to  the  con- 
sequences and  obligations  of  the  trades  which  may  be  carried  on  in  his 
immediate  neighborhood,  which  are  actually  necessary  for  trade  and  com- 
merce, also  for  the  enjoyment  of  property  and  for  the  benefit  of  the  inhab- 
itants of  the  town.  If  a  man  lives  in  a  street  where  there  are  numerous 
shops,  and  a  shop  is  opened  next  door  to  him,  which  is  carried  on  in  a  fair 
and  reasonable  way,  he  has  no  grounds  for  complaint  because  to  himself 
individually  there  may  arise  much  discomfort  from  the  trade  carried  on 
in  that  shop. 

Where  a  church  in  a  neighborhood  consisting  largely  of  mills  and 
manufactories,  and  of  dwellings  occupied  by  persons  employed  therein, 
and  adjacent  to  a  railroad  line  on  which  locomotives  are  used  all  day  and 
often  a  large  part  of  the  night,  is  sold  and  turned  into  a  boiler  shop,  such 
use  of  the  property  is  not  a  nuisance  which  the  neighbors  on  either  side 
are  entitled  to  have  stopped  by  injunction. 

Hearing  on  bill,  answer  and  proofs.  C.  P.  No.  3,  Phila- 
delphia Co.     Sept.  T.,  1896,  No.  545. 

James  A,  and  William  Gorfttan,  for  the  plaintiffs. 
/.  Alex.  Simpson,  Jr.,  for  the  defendants. 

McMiCHAEL,  J.,  Dec.  8,  1897. — In  this  case  the  bill  set  up: 

"i.  That  Theresa  Hafer  became  the  owner  in  fee  of  a  lot 
of  ground  on  which  was  erected  a  three-story  private  dwelling- 
house,  known  as  No.  1829  Callowhill  street,  in  the  city  of 
Philadelphia;  her  deed  therefor  is  dated  June  12,  1886,  and 
recorded  in  the  office  of  recorder  of  deeds  in  and  for  the  city 
and  county  of  Philadelphia,  in  Deed  Book  G.  G.  P.,  No.  129, 
page  402,  etc.,  said  lot  is  described  as  follows:  All  that  certain 
lot  or  piece  of  ground,  with  the  three-story  brick  messuage 
or  tenement  thereon  erected,  situate  on  the  north  side  of  Cal- 
lowhill street,  at  the  distance  of  144  feet  east  of  Nineteenth 
street,  in  the  Fifteenth  ward  of  the  said  city  of  Philadelphia, 
containing  in  front  on  said  Callowhill  street  16  feet,  and  ex- 
tending in  depth  northward,  between  parallel  lines  at  right 
angles  to  said  Callowhill  street,  58  feet. 

"2.  That  Elizabeth  Benson  became  the  owner  in  fee  of  a 
lot  of  ground  on  which  was  erected  a  three-story  brick  private 
dwelling-house,  No.  1823  Callowhill  street,  in  the  city  of 
Philadelphia;  her  deed  therefor  is  dated  June  11,  1886,  and 
recorded  in  the  office  of  recorder  of  deeds  in  and  for  the  city 
and  county  of  Philadelphia,  in  Deed  Book  G.  G.  P.,  No.  172, 
page  36,  etc.,  said  lot  being  described  as  follows:  All  that 
certain  lot  or  piece  of  ground,  with  the  three-story  brick  mes- 
suage or  tenement  thereon  erected,  situate  on  the  north  side 
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of  Callowhill  street,  at  the  distance  of  178  feet  westward  from 
the  west  side  of  Eighteenth  street,  in  the  city  of  Philadelphia, 
containing  in  front  on  said  Callowhill  street  16  feet,  and  ex- 
tending northward  of  that  width,  between  parallel  lines,  60 
feet. 

"3.  That  R.  B.  Guynan  and  Annie  E.  Thompson  became 
the  owners  in  fee,  by  deed  dated  April  i,  A.  D.  1893,  and 
recorded  in  the  office  of  recorder  of  deeds  in  and  for  the  city 
and  county  of  Philadelphia,  in  Deed  Book  T.  G.,  No.  285, 
page  499,  etc.,  of  all  that  certain  lot  or  piece  of  ground,  with 
the  church  edifice  thereon  erected,  situate  between  the  prop- 
erties of  complainants,  and  on  the  north  side  of  Callowhill 
street,  at  the  distance  of  194  feet  westward  from  the  west  side 
of  Eighteenth  street,  in  the  Fifteenth  ward  of  the  city  of 
Philadelphia,  containing  in  front  or  breadth  on  the  said  Cal- 
lowhill street  41  feet  9^  inches,  and  extending  of  that  width 
in  length  or  depth,  between  parallel  lines  at  right  angles  to 
said  Callowhill  street,  100  feet. 

"4.  The  neighborhood  in  which  both  the  defendants*  and 
complainants*  property  are  situated  is  practically  one  of  pri- 
vate dwelHngs,  which  has  grown  up  there  in  consequence  of 
the  following  facts: 

"In  185 1  the  Emory  Methodist  Episcopal  Church  pur- 
chased the  premises  described  in  paragraph  three  of  this  bill 
for  church  purposes.  It  remained  their  property  and  was 
used  by  them  as  a  church  property  until  1891,  when  it  was 
conveyed  unto  the  Spring  Garden  Methodist  Episcopal 
Church,  who  continued  its  use  as  a  church  until  1893,  when  it 
was  conveyed  to  Richard  B.  Guynan  and  Annie  E.  Thomp- 
son,  who  now  own  it.  The  properties  of  your  oratrices  are 
and  have  always  been  private  dwelling-houses. 

"5.  That  since  the  conveyance  of  the  premises  described 
in  paragraph  third  of  this  bill  to  said  Richard  B.  Guynan  and 
Annie  E.  Thompson,to  wit, since  April  i,  1893,  the  defendants 
have  used  and  occupied  them  as  a  manufactory  for  boilers; 
that  the  defendants  and  their  employes,  in  the  manufacture 
of  these  boilers,  make  such  a  noise  by  the  continual  and  un- 
ceasing hammering  of  the  boiler  metal,  that  it  is  impossible 
for  any  one  to  live  in  the  adjoining  properties  of  your  ora- 
trices; that  the  tenants  who  were  living  in  the  said  properties 
of  your  oratrices  at  the  time  of  the  purchase  by  the  present 
owners  were  compelled  for  this  reason  to  vacate;  that  since 
then  these  houses  have  been  vacant,  except  for  a  month  or 
two  from  time  to  time;  that  the  rents  have  been  lowered  from 
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time  to  time  by  your  complainants  in  the  hope  that  this 
might  enable  them  to  obtain  tenants;  that,  notwithstanding 
this,  it  has  been  found  impossible  to  rent  on  any  terms.  In 
consequence  of  these  facts  your  oratrices  have  suffered  great 
loss  and  injury,  their  properties  have  been  rendered  almost 
valueless,  and  they  fear,  unless  speedy  relief  be  afforded,  their 
said  properties  will  be  a  total  loss. 

"6.  And  your  oratrices  further  say  that  upon  said  lot  of 
defendants  described  in  paragraph  third  of  this  bill  there  has 
been  erected,  as  in  paragraph  third  set  out,  a  building  used 
for  church  purposes,  and  lately,  to  wit,  1893,  converted  into 
a  boiler  shop  and  manufactory,  the  eastern  and  western  walls 
of  which  are  brick  walls,  partly  placed  upon  the  lots  of  your 
oratrices,  and  are  strictly  party  walls.  That  defendants  have, 
contrary  to  law  (as  your  complainants  are  advised),  cut  and 
maintained  windows  in  said  party  wall  on  either  side  over- 
looking the  properties  of  your  complainants,  which  windows 
are  left  open,  and  the  noise  of  the  hammers  used  in  the  man- 
ufacture of  the  boilers  and  other  work  done  on  defendants' 
premises  is  unbearable  even  to  the  neighborhood  at  large, 
but  particularly  to  your  complainants,  and  to  your  com- 
plainants' tenants,  because  of  the  proximity  of  the  said  fac- 
tory and  windows  to  the  rooms  of  your  complainants. 

"And  your  oratrices  having  no  full  and  adequate  remedy 
at  law,  hence  pray  equitable  relief  as  follows: 

"I.  That  defendants  answer  this  bill. 

"II.  That  the  defendants,  their  agents,  employes  and  serv- 
ants be  restrained  by  injunction,  preliminary  until  hearing, 
final  thereafter,  from  using  said  property  above  described  in 
paragraph  third  of  this  bill  as  a  boiler  factory  or  making 
boilers  therein. 

"III.  That  defendants  be  directed  to  abate  said  nuisance. 

"IV.  Such  other  and  further  relief  as  may  be  required." 

The  answer  was  as  follows: 

"These  respondents,  now  and  at  all  times  saving  and 
reserving  to  themselves  all  manner  of  objections  and  excep- 
tions to  the  manifold  defects  of  plaintiffs'  bill,  for  answer 
thereto  say: 

"I,  II,  III.  We  admit  the  allegations  contained  in  the  first, 
second  and  third  paragraphs  of  plaintiffs'  bill. 

"IV.  We  admit  the  history  set  forth  in  the  fourth  para- 
graph of  plaintiffs'  bill  as  to  the  property  owned  by  defend- 
ants, Richard  B.  Guynan  and  Annie  E.  Thompson,  and  occu- 
pied by  defendants,  R.  B.  Guynan  &  Co.     We  admit  that  the 
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properties  owned  by  plaintiffs  have  always  been  private 
dwelling-houses.  We  deny  that  the  neighborhood  is  prac- 
tically one  of  private  dwellings.  The  truth  is  the  reverse 
thereof.     The  district  is  essentially  is  manufacturing  one. 

'*V.  We  admit  the  occupancy  and  use  of  the  premises  by 
the  firm  of  R.  B.  Guynan  &  Co.,  as  set  forth  in  the  fifth  para- 
graph of  said  bill.  We  deny  all  and  singular  the  other  alle- 
gations contained  in  said  fifth  paragraph,  and  on  the  contrary 
aver  that  plaintiffs  have  refused  to  rent  their  properties  to 
employes  of  said  firm  of  R.  B.  Guynan  &  Co.,  who  offered 
the  rent  asked  therefor,  solely  because  they  were  such  em- 
ployes. We  further  aver  that  such  refusal,  this  bill  and 
plaintiffs*  conduct  throughout,  are  all  in  furtherance  of  an 
attempt  on  plaintiffs'  part  to  force  respondents  to  purchase 
plaintiffs'  properties. 

**VI.  We  admit  the  occupancy  and  use  of  the  premises  by 
the  firm  of  R.  B.  Guynan  &  Co.,  as  set  forth  in  the  sixth 
paragraph  of  said  bill,  and  deny  all  and  singular  the  other 
allegations  in  said  sixth  paragraph  contained. 

**VII.  We  aver  that  the  use  and  occupancy  of  said  prem- 
ises by  the  firm  of  R.  B.  Guynan  &  Co.  is  a  reasonable  and 
proper  use  in  the  performance  of  a  necessary  and  legal  busi- 
ness, at  reasonable  and  proper  hours,  never  commencing 
before  seven  o'clock  in  the  morning,  nor  continuing  after  six 
o'clock  at  night.  We  further  aver  that  although  said  business 
has  been  constantly  carried  on  for  over  three  years  in  the 
same  place,  just  as  it  now  is,  and  though  plaintiffs  have  owned 
their  said  properties  during  all  that  time,  they  have  never 
heretofore  sued  defendants,  or  any  of  them,  either  at  law  or 
in  equity. 

'^Wherefore,  showing  to  the  court  that  plaintiffs  are  im- 
properly joined  as  parties  plaintiff  in  this  proceeding;  that 
their  alleged  claim  has  never  been  established  at  law  and  is 
wholly  denied,  defendants  pray  to  be  hence  dismissed  with 
their  reasonable  costs  and  charges." 

The  case  was  heard  by  me  on  Dec.  2  and  3,  1897,  in  open 
court;  a  large  number  of  witnesses  were  examined  for  com- 
plainants and  for  the  defendants. 

The  testimony  showed,  as  far  as  it  is  possible  to  condense 
and  summarize  it,  that  the  complainants  were  the  owners  of 
two  dwellings,  one  No.  1823  and  the  other  No.  1829  Callow- 
hill  street,  in  the  city  of  Philadelphia;  that  they  had  owned 
these  properties  since  1886;  that  they  did  not  occupy  them  as 
dwellings  for  themselves  or  their  families,  but  had  let  them  ^ 
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out  to  tenants;  that  the  property  between  these  two  dwellings 
had  formerly  been  occupied  as  a  church,  but  had  been  pur- 
chased about  five  years  ago  by  the  defendants,  who  converted 
it  into  a  boiler-making  establishment;  and  that  from  a  few 
months  after  the  purchase  until  the  present  time  the  defend- 
ants have  been  engaged  in  the  business  of  making  small 
boilers.  The  testimony  further  showed  that,  in  carrying  on 
their  business,  the  defendants,  during  the  working  hours  be- 
tween seven  o'clock  in  the  morning  and  five  o'clock  in  the 
afternoon,  made  considerable  noise  by  hammering  incident  to 
their  business,  and  that,  in  addition  to  this  noise  of  hammer- 
ing, there  was  a  screeching  or  shrieking  noise  made  by  the 
noise  of  a  chipping  or  caulking  tool.  This  tool  or  piece  of 
machinery  was  situated  in  the  northeast  comer  of  the  de- 
fendants' building,  in  the  second  story,  and,  after  bill  filed, 
the  defendants  had  enclosed  this  by  constructing  studded 
partitions,  which,  according  to  the  preponderance  of  the 
testimony,  had  deadened  the  sound,  but  that  in  the  rear  end  of 
the  building  there  was  still  considerable  noise.  In  the  im- 
mediate vicinity  of  the  boiler  shop  there  are  a  number  of 
shops  and  dwellings  which  are  occupied  for  the  most  part  by 
mechanics  working  in  the  great  manufactories  in  the  general 
neighborhood  and  by  trades-people.  The  general  neighbor- 
hood— that  is,  from  Callowhill  street  north  to  Hamilton 
street — is  a  busy  manufacturing  district,  containing  such 
large  manufacturing  establishments,  among  many  others,  as 
Baldwin's,  Bement  &  Miles',  Sellers'  and  Flagg's.  Pennsyl- 
vania avenue,  along  which  is  or  was  the  Reading  railway,  is 
not  far  to  the  north.  The  preponderance  of  the  testimony, 
or,  to  put  it  in  other  words,  the  weight  of  the  testimony  of 
the  immediate  neighborhood,  including  the  testimony  of 
several  tenants  of  the  properties  immediately  contiguous  to 
the  works  of  the  defendants,  was  that  the  noises  did  not  in 
any  way  disturb  them.  The  people  who  live  near  the  boiler 
works  seem  to  do  so  from  choice,  and  voluntarily  subject 
themselves  to  the  discomforts  for  the  greater  benefit  they 
think  they  derive  from  their  residence  near  their  business 
pursuits.  As  was  remarked  by  Lord  Chancellor  Westbury: 
"If  a  man  lives  in  town,  of  necessity  he  must  submit  himself 
to  the  consequences  and  obligations  of  the  trades  which  may 
be  carried  on  in  his  immediate  neighborhood,  which  are 
actually  necessary  for  trade  and  commerce,  also  for  the  en- 
joyment of  property  and  for  the  benefit  of  the  inhabitants 
of  the  town.     If  a  man  lives  in  a   street  where   there  are 
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numerous  shops,  and  a  shop  is  opened  next  door  to  him, 
which  is  carried  on  in  a  fair  and  reasonable  way,  he  has  no 
grounds  for  complaint  because  to  himself  individually  there 
may  arise  much  discomfort  from  the  trade  carried  on  in  that 
shop:"  Cited  from  Tipping  v,  St.  Helen's  Smelting  Co., 
ii6  E.  C.  L.  R.  6p8,  by  Thompson,  C.  J.,  in  Rhodes  v.  Dun- 
bar, 7  P.  F.  S.  287-8.  These  cases  are  cited  by  Mr.  Justice 
Agnew  in  Huckenstine's  Ap.,  70  Pa.  106. 

Following  the  rulings  of  these  cases,  I  find  that  no  case  has 
been  made  out  to  justify  a  court  of  equity  in  restraining  the 
defendants  from  carrying  on  their  business;  and  the  com- 
plainants' bill  is  dismissed. 

ANSWERS    TQ    COMPLAINANTS'    REQUESTS    FOR    FINDINGS    OF 
FACT  AND  LAW. 

1.  The  court  is  requested  to  find  that  the  complainant, 
Theresa  Hafer,  is  the  owner  of  a  three-story  brick  private 
dwelling-house,  No.  1829  Callowhill  street;  that  Elizabeth 
Benson,  the  other  complainant,  is  the  owner  of  a  three-story 
brick  private  dwelling-house.  No.  1823  Callowhill  street;  that 
the  defendants,  Annie  E.  Thompson  and  R.  B.  Guynan,  are 
the  owners  of  what  was  formerly  a  church  edifice,  No.  1825 
and  No.  1827  Callowhill  street,  and  that  R.  B.  Guynan,  James 
Thompson  and  T.  E.  Thompson,  trading  as  R.  B.  Guynan 
&  Co.,  occupy  Nos.  1825  and  1827  Callowhill  street,  and  there 
conduct  their  business  as  boiler  makers.  A.  Affirmed  and 
so  found. 

2.  The  court  is  requested  to  find  the  neighborhood  is  one 
of  private  dwelling-houses  and  stores,  the  nearest  manufac- 
tory being  over  500  feet  away  from  the  premises  of  plaintiffs; 
that,  until  the  placing  and  carrying  on  of  the  business,  the 
dwellings  of  the  plaintiffs  were  continually  occupied  by  ten- 
ants or  the  owner,  and  that  since  the  business  of  the  boiler 
making  has  been  carried  on  upon  the  premises  Nos.  1825  and 
1827  Callowhill  street,  the  property  of  the  plaintiffs  has 
depreciated  in  value,  the  rents  have  gone  down,  and  it  is  very 
difficult  to  keep  tenants  at  all  in  the  houses.     A.  Declined. 

3.  The  court  is  requested  to  find  that  the  defendants  have 
set  up  a  nuisance  by  bringing  a  noisy  trade  or  business  into  a 
neighborhood  almost  exclusively  occupied  by  dwelling- 
houses,  and  that  the  noise  therein  made  in  the  manufacture 
of  the  boilers  destroys  the  peace  and  comfort  of  the  occu- 
pants of  the  houses,  not  only  adjoining,  but  also  in  the  neigh- 
borhood.    A.  Declined. 
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4.  The  court  is  requested  to  find  that  no  place  can  be  con- 
venient for  the  carrying  on  of  the  business  which  is  a  nuisance 
to  the  neighborhood,  and  which  causes  substantial  injury  to 
the  property  of  another;  nor  can  any  use  of  one's  own  land  be 
said  to  be  a  reasonable  use  which  deprives  an  adjoining  owner 
of  the  lawful  use  and  enjoyment  of  his  property,  as  the  testi- 
mony shows  to  be  the  case  in  the  present  instance.  A. 
Declined. 

5.  The  court  is  requested  to  find  that  the  place  where 
this  trade  and  business  is  carried  on  is  not  a  proper 
place  for  the  purpose  for  which  it  is  now  used  by  the  defend- 
ants. A  neighboring  owner  is  entitled  to  the  reasonable  and 
comfortable  enjoyment  of  his  property,  and,  as  in  this  case, 
where  their  rights  are  invaded  by  defendants  bringing  into 
the  neighborhood  a  noisy  business,  such  as  this  boiler  estab- 
lishment, the  plaintiffs  are  entitled  to  the  protection  of  the 
law,  let  the  consequences  be  what  they  may,  and  a  nuisance 
such  as  this  may  be  abated.     A.  Declined. 

6.  The  court  is  requested  to  find  that  the  defendants'  busi- 
ness, boiler  makers,  conducted  at  Nos.  1825  and  1827  Callow- 
hill  street,  is  a  nuisance,  even  if  not  injurious  to  health,  and 
destroys  the  comfort  and  value  of  the  plaintiflfs*  property  as 
a  whole.     A.  Declined. 

7.  The  court  is  requested  to  find  that  the  noise  and  con- 
cussion carried  on  in  the  premises  of  the  defendants  materially 
disturbs  the  comfort  of  the  occupants  of  plaintiffs'  dwelling- 
houses,  and  injures  the  property  of  the  plaintiffs  in  its  renting 
and  selling  value,  and  prevents  the  people  from  sleeping  and 
otherwise  enjoying  the  comforts  of  the  home.     A.  Declined. 

ANSWERS  TO  DEFENDANTS*  REQUESTS  FOR  FINDINGS  OF  FACT. 

1.  Plaintiff,  Theresa  Hafer,  owns  premises  No.  1829  Cal- 
^lowhill  street,  and  plaintiff,  Elizabeth  Benson,  owns  premises 

No.  1823  Callowhill  street,  and  have  owned  said  premises  for 
more  than  ten  years  past.  Neither  of  them  lives  in  the  prem- 
ises owned  by  them  respectively.     A.  Affirmed  and  so  found. 

2.  Defendants,  R.  B.  Guynan  and  Annie  E.  Thompson, 
own  premises  Nos.  1825  and  1827  Callowhill  street,  and  de- 
fendants, R.  B.  Guynan,  James  Thompson  and  T.  E.  Thomp- 
son, trading  as  R.  B.  Guynan  &  Co.,  occupy  said  premises  as  a 
shop  for  the  manufacture  of  boilers.  A.  Affirmed  and  so  found. 

3.  Said  premises  have  been  so  used  continuously,  in  ex- 
actly the  same  manner  as  now,  since  April  i,  1893,  and  no 
complaint  was  ever  made  thereof  until  about  October,  1896. 
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The  working  hours  of  said  business  have  never  commenced 
before  7  a.  m.  nor  continued  after  6  p.  m.  A.  Affirmed  and 
so  found. 

4.  That  the  neighborhood  in  which  said  premises  are  con- 
sists largely  of  mills  and  manufactories  and  of  dwellings  occu- 
pied by  persons  employed  therein.  Almost  immediately  in 
the  rear  of  these  premises  runs  the  main  line  of  the  Philadel- 
phia &  Reading  Railroad,  on  Pennsylvania  avenue,  along 
which  line  are  mills,  manufactories  and  machine  shops  prin- 
cipally, and  in  shifting  cars  into  and  from  which  locomotives 
are  used  all  day  and  often  a  large  part  of  the  night.  A. 
Affirmed  and  so  found. 

5.  That  the  neighbors  do  not  complain  of  the  occupancy 
or  use  of  the  defendants'  premises,  but,  on  the  contrary,  aver 
that  they  have  no  complaints  to  make  regarding  the  same, 
but  desire  its  retention  for  business  reasons,  and  this  state- 
ment is  joined  in  by  the  occupants  of  the  premises  owned  by 
plaintiffs.  A.  This  is  substantially  correct,  although  com- 
plaints have  been  made  by  a  few  of  the  neighbors.  I  there- 
fore find  as  a  fact  that  a  great  majority  of  the  neighbors  do 
not  complain  of  the  occupancy  or  use  of  the  defendants' 
premises,  but,  on  the  contrary,  desire  its  retention,  and  this 
was  joined  in  by  the  occupant  of  the  premises  owned  by  one 
of  the  complainants. 

6.  That  plaintiffs'  premises  have  not  remained  idle  often, 
and  on  one  of  the  occasions,  when  that  of  Mrs.  Benson's  was 
idle,  an  employe  of  defendants  offered  to  rent  the  same  at 
the  price  asked  therefor,  but  the  rent  was  immediately  raised 
$2  per  month  because  only  he  was  such  employe.  A.  The 
facts  were  proved  except  as  to  the  reason  given.  I  therefore 
find  as  a  fact,  in  place  of  the  sixth  point  requested  by  the 
defendants,  that  complainants'  premises  have  not  remained 
idle  often,  and  that  on  one  of  the  occasions,  when  Mrs.  Ben-  ^ 
son's  was  idle,  an  employe  of  the  defendants  offered  to  rent* 
the  same  at  the  price  that  had  been  previously  asked  therefor, 
but  was  informed  that  he  would  have  to  pay  $2  a  month  more 
rent  than  it  had  been  previously  rented  for. 

7.  That  the  present  tenant  of  said  property  is  allowed  a 
rebate  of  $2  per  month  on  her  rent,  conditioned  that  she  does 
not  sign  any  paper  admitting  that  defendants'  property  is  not 
an  annoyance  to  her.     A.  Declined. 

8.  That  the  windows  in  the  east  and  west  walls  of  de- 
fendants' premises  are  not  in  party  walls,  but  are  and  have 
been  for  (over  forty)  many  years  in  walls  built  solely  upon 
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land  owned  by  the  defendants.  A.  Affirmed  as  modified. 
And  I  find  as  a  fact  that  the  windows  in  the  east  and  west 
walls  of  defendants'  premises  are  not  in  party  walls,  but  are 
and  have  been  for  many  years  in  walls  built  solely  upon  land 
owned  by  the  defendants. 

9.  That  the  business  carried  on  by  defendants  in  said  prem- 
ises is  a  necessary  and  legal  one,  carried  on  at  reasonable  and 
proper  hours,  and  is  not  a  nuisance  to  plaintiffs  or  either  of 
them.     A.  Affirmed  and  so  found. 

10.  That  no  action  at  law  has  ever  been  brought  by  plain- 
tiffs, or  any  one  else,  against  defendants  or  any  of  them.  A. 
Affirmed  and  so  found, 

ANSWERS  TO  DEFENDANTS*  REQUESTS  FOR  FINDINGS  OF  LAW. 

1.  Plaintiffs  are  improperly  joined  as  parties  plaintiff.  A. 
I  decline  to  find  as  requested  in  defendants'  first  conclusion 
of  law. 

2.  Plaintiffs'  alleged  right  not  having  been  established  at 
law,  and  being  denied  upon  every  ground  upon  which  plain- 
tiffs claim,  this  bill  must  be  dismissed.  A.  I  affirm  the  de- 
fendants' second  conclusion  of  law.  It  is  a  well  recognized 
rule  of  equity  in  Pennsylvania.  Thus,  in  City  of  New  Castle 
V,  Rainey,  130  Pa.  546,  Mr.  Chief  Justice  Paxson,  delivering 
the  opinion  of  the  Supreme  Court,  says  (page  502) :  "We  do 
not  question  the  power  of  a  court  of  equity  to  restrain  and 
abate  public  nuisances.  This  is  settled  by  a  line  of  decisions. 
But  the  authorities  uniformly  limit  the  jurisdiction  to  cases 
where  the  right  has  first  been  established  at  law  or  is  con- 
ceded. It  was  never  intended,  and  I  do  not  know  of  a  case 
in  the  books  where  a  chancellor  has  usurped  the  functions 
of  a  jury  and  attempted  to  decide  disputed  questions  of  fact 
and  pass  upon  conflicting  evidence  in  such  cases."  And  in 
Mowday  v,  Moore,  133  Pa.  598,  Mr.  Justice  Mitchell,  deliv- 
ering the  opinion  of  the  Supreme  Court,  says  (page  612): 
"That  damage  which  is  imminent  and  irreparable,  or  is  not 
capable  of  adequate  compensation  in  money,  may  be  enjoined 
without  waiting  for  the  process  of  law,  is  not  intended  to  be 
questioned;  but  the  right  must  be  clear  and  the  facts  upon 
which  it  rests  uncontested.  Failing  this,  all  that  the  swift 
hand  of  a  chancellor  will  do  is  to  stay  the  impending  mischief 
until  the  facts  are  established  by  the  ancient  and  appropriate 
tribunal."  In  Mirkil  v.  Morgan,  134  Pa.  144,  Mr.  Chief  Jus- 
tice Paxson,  in  delivering  the  opinion  of  the  Supreme  Court, 
said  (page  155):  "While  a  court  of  equity  will  sometimes 
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restrain  in  the  case  of  a  private  trespass,  it  will  only  do  so 
where  the  right  is  clear.  Where  the  facts  are  disputed  and 
the  right  is  not  clear,  the  plaintiff  must  first  establish  it  at 
law/'  In  Wood  v.  McGrath,  150  Pa.  451,  Mr.  Justice  Green 
(page  457)  reviews  all  the  earlier  cases;  and  in  Com.  v. 
Stevens,  178  Pa.  543,  in  which  Mr.  Justice  McCollum  deliv- 
ered the  opinion  of  the  Supreme  Court,  the  earlier  cases  are 
also  cited  and  reviewed.  Where  a  clear  case  has  been  made 
out  for  interference  by  the  strong  arm  of  injunction,  a  court 
of  equity  has  undoubtedly  jurisdiction;  but  where  the  evi- 
dence leaves  a  doubt,  the  injunction  should  not  issue. 

3.  Plaintiffs'  bill  should  be  dismissed,  because  the  actual 
facts  do  not  warrant  the  granting  of  the  relief  prayed  for.  A. 
The  third  conclusion  of  law  of  the  defendants  is  affirmed,  and 
I  so  find. 

4.  A  decree  should  be  entered  dismissing  plaintiffs'  bill  at 
their  costs.    A.  Affirmed. 


Baker  v.  Baker. 


Equity — Act  of  April  6, 18 jp — Service-^Jurisdiction — Account — 
Partnership, 

A  bill  was  filed  for  an  account  between  partners,  one  of  whom  died 
twelve  years  before.  An  amended  bill  prayed  that  defendant  (the  widow 
and  administratrix  of  deceased  partner)  be  restrained  from  interfering 
with  or  disposing  of  partnership  real  estate  located  within  the  juris- 
diction of  the  court,  and  that  on  a  settlement  of  accounts  the  court  should 
decree  the  extent  and  character  of  the  interest  and  title  belonging  to 
plaintiff  and  defendant  in  the  partnership  real  estate  in  the  jurisdiction  of 
the  court.  It  alleged  no  controversy  as  to  such  real  estate.  The  bill 
was  served  on  defendant,  who  for  many  years  had  resided  out  of  the 
jurisdiction  of  the  court,  by  order  of  the  court  under  the  first  section  of 
the  Act  of  April  6,  1859,  P.  L.  387. 

Heldf  that  under  the  bill  filed  the  court  had  no  jurisdiction  of  the  de- 
fendant, and  acquired  none  by  the  service  made  pursuant  to  its  order. 

Rule  to  set  aside  service.  C.  P.  Westmoreland  Co.  In 
Equity,  No.  318. 

Gaither  &  Woods,  for  complainant. 
Moorhead  &  Head,  for  respondent  and  rule. 

Doty,  P.  J.,  Feb.  5,  1898. — ^The  only  prayer  of  the  bill  as 
originally  filed  was  for  an  account.  The  bill  averred  a  part- 
nership between  the  plaintiff  and  defendant's  intestate;  that 
such  partnership  continued  from  April  i,  1870,  until  it  was 
dissolved  by  the  death  of  one  of  the  partners  May  11,  1885; 
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that  during  this  period  no  settlement  was  made  between  the 
parties,  and  that  a  large  sum  of  money  is  due  the  com- 
plainant from  the  estate  of  his  deceased  copartner. 

The  bill  was  filed  in  this  court  on  March  8,  1897.  Mary 
Jane  Baker,  sole  defendant,  resides  in  the  city  of  Philadelphia. 
Service  was  made  on  the  defendant  by  order  of  court.  The 
defendant,  by  her  attorneys,  moves  the  court  to  set  aside  such 
service,  on  the  ground  that  this  court  has  no  jurisdiction  in 
the  premises.  It  is  agreed  that  this  court  is  without  author- 
ity to  order  service,  unless  such  authority  is  found  in  the  first 
section  of  the  Act  of  April  6,  1859,  P.  L.  387.  As  this  Act 
has  been  construed  by  the  Supreme  Court  in  several  cases, 
there  is  no  room  for  doubt  as  to  its  meaning.  Coleman's 
Ap.,  75  Pa.  441,  is  decisive  of  the  question  under  consid- 
eration. It  is  plain  that  the  object  of  the  bill  is  to  obtain  a 
settlement  and  account.  The  subject-matter  of  the  contro- 
versy is  not  within  the  jurisdiction  of  this  court.  It  is  true,  it 
is  averred  that  "there  yet  remain  undisposed  of  large  tracts 
of  land  in  Unity,  Ligonier,  Cook  and  Donegal  townships, 
Westmoreland  county,  and  West  Virginia,  held  as  partner- 
ship assets  by  said  firm  of  S.  H.  &  R.  Baker."  The  amended 
bill  prays:  i.  That  the  defendant  be  restrained  from  inter- 
fering with  or  disposing  of,  or  attempting  to  dispose  of,  the 
said  partnership  real  estate  in  Westmoreland  county.  2. 
That  upon  proper  settlement  of  accounts  the  court  shall  de- 
cree the  extent  and  character  of  interest  and  title  belonging 
to  plaintiff  and  defendant  of,  in  or  to  the  partnership  real 
estate  in  Westmoreland  county.  But  there  is  no  intimation 
in  any  part  of  the  bill  that  there  is  any  dispute  as  to  the  real 
estate  in  Westmoreland  county,  or  that  there  has  been  any 
interference  with  such  real  estate  by  the  defendant.  All  this 
real  estate  is  "held  as  partnership  assets,"  and  is  under  the 
control  of  the  plaintiff  as  surviving  partner,  who  is  "the  agent 
of  the  defunct  firm  for  the  purpose  of  disposing  of  its  assets, 
paying  its  debts  and  settling  it  up,  and  for  this  purpose  the 
title  to  such  assets  is  vested  in  him,  and  with  them  the  admin- 
istrator is  not  entitled  to  meddle:"  Shipe's  Ap.,  114  Pa. 
205 ;  Abbott's  Ap,  50  Pa.  234.  Under  the  averments  of  the 
bill,  and  without  any  intimation  of  a  controversy  about  the 
real  estate,  and  with  the  title  vested  in  the  plaintiff,  it  cannot 
be  maintained  that  the  subject-matter  of  the  controversy  is 
within  the  jurisdiction  of  this  court.  In  Coleman's  Ap.,  supra, 
it  is  stated:  "As  to  the  cases  comprehended  in  the  first  class, 
we  are  of  opinion  the  bill  must  be  confined,  at  least  so  far  as 
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the  interest  of  the  foreign  defendant  is  involved,  to  a  prayer 
for  a  decree  affecting  only  the  property  in  question.  If  it  goes 
further  and  asks  for  relief  by  a  decree  against  the  defendant, 
personally  ...  it  is  not  a  case  within  the  purview  of  the 
Act,  and  the  court  has  no  authority  to  direct  the  service  of 
process  upon  the  defendant." 

And  now,  Feb.  5,  1898,  the  rule  heretofore  granted,  to  wit, 
July  31,  1897,  to  show  cause,  etc.,  is  made  absolute. 

From  Albert  H.  Bell,  Esq.,  Grecnsburg,  Pa. 


Smith  V.  The  Baltimore  Mutual  Aid  Society. 

Appeal  front  judgment  of  magistrate — Defective  recognizance — 
Proper  practice. 

An  appeal  that  is  defective  because  of  the  bond  not  being  sufficient  or 
in  accordance  with  law  will  not  be  stricken  off. 

The  proper  practice  is  to  take  a  rule  to  show  cause  why  the  appeal 
should  not  be  perfected. 

Rule  to  show  cause  why  the  appeal  from  the  judgement  of 
magistrate  should  not  be  stricken  oflf.  C.  P.  No.  2,  Phila- 
delphia Co.     Dec.  T.,  1897,  No.  177. 

Appeal  by  defendant  from  judgment  of  Magistrate 
Hackett,  Court  No.  27. 

Walter  Stradling,  for  rule  cited  Act  of  Assembly  of  March 
21,  1849,  P.  L.  216,  which  inter  alia  says:  "Bail  absolute 
sliall  be  given  by  corporations  on  appeals  for  the  payment 
of  debt,  interest  and  costs  on  the  affirmance  of  the  judgement.'* 
Bail  in  this  case  not  being  taken  for  debt,  interest  and  costs 
should  therefore  be  stricken  off. 

John  H.  Few  and  Edward  A,  Anderson,  contra. — If  a  recog- 
nizance be  defective  the  appellant  should  be  called  on,  by  rule, 
to  perfect  it  within  a  given  period;  it  is  error  to  quash  the 
appeal  in  the  first  instance:  Means  v.  Trout,  16  S.  &  R.  349; 
Koenig  v.  Bauer,  57  Pa.  168;  Hummer  v.  School  Dist.,  31 
Leg.  Int.  79. 

Per  Curiam. — We  cannot  quash  this  appeal;  the  proper 
practice  would  be  to  rule  the  defendant  to  perfect  it.  This 
rule  is  discharged. 

From  Jesse  S.  Shepard,  Esq.,  Philadelphia. 
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Qill  f •  Wagner. 

Certiorari-^Judgment  more  than  ten  days  after  hearing — Act 
of  March  22,  1877. 

Where  judgment  has  been  reserved  by  the  magistrate  more  than  ten 
-  days  after  the  hearing,  the  judgment  then  so  entered  will  be  reversed  on 
certiorari. 

Under  the  Act  of  March  22,  1877,  P.  L.  13,  judgment  must  be  entered 
within  ten  days  after  the  hearing  of  the  evidence. 

Certiorari.  C.  P.  Westmoreland  Co.  Nov.  T.,  1897,  No. 
109. 

Whitten  &  Scanlon,  for  rule. 

McCoNNELL,  J.,  Feb.  5,  1898. — According  to  the  record 
of  the  justice,  the  testimony  in  this  case  closed  on  August  14. 
"Decision  reserved  until  Tuesday,  Aug.  17,  1897,  at  11  a.  m., 
and  Aug.  17,  1897,  decision  on  this  cuit  held  over  until  Aug. 
25,  1897,  at  II  A.  M.''  The  judgment  is  rendered  on  the  lat- 
ter date.  The  Act  of  March  22,  1877,  says:  "It  shall  be  the 
duty  of  justices  of  the  peace  and  aldermen  of  this  common- 
wealth to  render  judgment  in  any  causes  pending  before  them 
within  a  period  of  ten  days  after  all  the  evidence  in  said  causes 
shall  have  been  heard."  This  was  not  done  in  this  case.  The 
judgment  must  therefore  be  reversed:  Stocker  v.  Hill, 
Lehigh  Valley  Law  Reporter,  234;  Taylor  v,  Fennell,  215, 
Aug.  T.,  1895,  *^  court  of  common  pleas  of  Westmoreland 
county. 

And  now,  Feb.  5,  1898,  the  judgment  of  the  justice  is  re- 
versed. 

From  Albert  H.  Bell,  Esq.,  Greensburg,  Pa. 


Pollock's  Estate. 

Will — Conversion  of  realty — Mortgage — Equitable  assignment, 

A  testator  by  his  will  worked  a  conversion  of  his  real  estate  into  money 
and  distributed  same  after  death  of  his  widow,  to  whom  he  gave  a  life 
estate  in  the  land  equally  to  his  children.  One  of  them  borrowed  from 
the  executor  a  sum  of  money,  and  secured  the  loan  by  a  mortgage  of  her 
interest  in  her  father's  real  estate.  After  widow's  death  the  land  was  sold 
by  direction  of  the  will.  At  the  time  of  distribution  of  proceeds  of  sale 
the  mortgagor  assigned  her  interest  as  personalty  to  another:  the 
mortgagee  claimed  to  retain  her  share  in  repayment  of  the  debt  secured 
by  the  mortgage;  the  subsequent  assignee,  contending  that  the  mortgage 
was  a  nullity  by  reason  of  the  conversion  by  the  will,  claimed  the  money 
under  his  assignment.    Held,  that  the  mortgage  was  an  equitable  assign- 
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ment  of  her  interest,  and  the  subsequent  assignee,  having  notice  of  the 
mortgage  prior  to  the  assignment  to  him,  took  nothing  by  his  assignmerU 
until  the  mortgage  was  paid. 

Exceptions  to  auditor's  report.  O.  C.  Westmoreland  Co. 
Aug.  T.,  1895,  No.  29. 

Albert  H.  Bell  and  G.  D.  Albert,  for  mortgagee. 
H.  H.  Dinsmore,  contra. 

McCoNNELL,  J.,  Feb.  5,  1898. — If  Mrs.  Snyder  mortgaged 
her  interest  in  her  father's  estate  she  pledged  it  for  a  debt  of 
some  kind  owing  by  her.  As  between  her  and  the  mortgagee 
she  ought  not  to  be  allowed,  after  receiving  the  proceeds  of 
the  mortgage,  to  say  my  mortgage  is  not  a  lien  on  my  in- 
terest in  my  father's  estate,  for  the  reason  that  the  will  of  my 
father  wrought  an  equitable  conversion  of  the  realty  into  per- 
sonalty, and  my  interest  being  personalty,  cannot  be  bound 
by  the  lien  of  a  mortgage.  I  will  keep  the  proceeds  of  my 
mortgage,  and  will  also  take  the  interest  as  personalty  which 
I  sought  to  pledge  you  as  realty. 

We  do  not  think  such  a  mortgage  is  absolutely  void,  as 
exceptant's  counsel  argue.  In  Homer's  Ap.,  56  Pa.  405,  a 
testator  devised  land  to  his  wife  for  life,  and  directed  it  at  her 
death  to  be  sold  and  the  proceeds  divided  amongst  his  chil- 
dren. One  of  the  children  died  in  the  life  of  the  wife,  and 
his  administrator  sold  his  interest  in  the  land  by  order  of  the 
orphans'  court  for  payment  of  his  debts.  Heldy  that  his  in- 
terest passed  to  the  purchaser.  It  did  not  matter  that  the 
administrator  mistook  the  nature  of  the  property  and  invoked 
the  aid  of  the  court  for  that  for  which  his  own  powers  were 
adequate,  the  sale  of  the  intestate's  interest  in  the  devise. 
His  deed  was  therefore  an  equitable  if  not  a  legal  assignment 
of  the  interest  of  the  intestate  in  the  testator's  realty. 

But  the  case  of  Bailey  v,  Allegheny  Nat.  Bank  is  still  more 
to  the  point.  In  that  case  Mrs.  Mackey  had  mortgaged  a 
similar  interest  in  an  estate  that  had  been  converted  by  the 
terms  of  a  will,  thereby  treating  her  interest  as  realty  instead 
of  personalty.  Her  mortgage  was  not  treated  as  a  nullity, 
but  was  given  effect.  Mr.  Justice  Sterrett,  delivering  the 
opinion  of  the  court,  says  on  page  435:  "As  between  the 
parties  to  the  mortgage  any  other  result  would  be  grossly 
unjust  and  inequitable.  While  they  may  have  been  mis- 
taken as  to  the  nature  of  Mrs.  Mackey's  interest  under  the 
will,  it  was  undoubtedly  their  intention  to  pledge  it,  whatever 
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it  might  be,  as  security  for  the  loan;  and  hence,  as  between 
themselves,  the  mortgage  was  at  least  an  equitable  assign- 
ment of  that  interest/' 

If  the  land  had  been  actually  converted  into  money  under 
the  provisions  of  the  will,  the  bank  undoubtedly  would  have 
been  entitled  to  participate  in  the  distribution.  There  are  at 
least  two  other  cases  in  which  a  mortgage  of  an  interest  of 
this  kind  has  been  allowed  to  operate  as  an  equitable  assign- 
ment of  it,  but  we  are  unable  now  to  give  a  reference  to  these 
cases.  We  think,  therefore,  that  Mrs.  Snyder,  after  having 
equitably  assigned  her  interest  under  her  father's  will,  could 
not  take  that  interest  and  treat  her  assignment  as  a  nullity. 
But  Mrs.  Snyder  has  assigned  her  interest  to  L.  H.  Frantz. 
If  L.  H.  Frantz  knew  when  he  purchased  that  the  interest 
had  been  mortgaged  he  took  his  assignment  subject  to  the 
legal  effect  of  the  prior  mortgage.  He  stood  in  no  better 
position  than  the  mortgagor:  Coble  v,  Nonemaker,  78  Pa. 
501.  He  did  have  notice,  as  the  copy  of  assignment  will 
show.  We  do  not  think  that  L.  H.  Frantz,  by  investing  $10 
in  a  speculation  of  this  kind,  has  raised  any  equity  that  would 
be  superior  to  that  of  the  mortgagee.  The  mortgagee  is  an 
equitable  assignee  of  the  interest  of  Mrs.  Snyder  and  L.  H. 
Frantz  stands  in  no  better  position  than  Mrs.  Snyder  herself, 
for  he  has  bought  with  knowledge  of  the  prior  equitable 
assignment.  We  think,  therefore,  that  the  auditor  reached 
a  right  conclusion  in  this  case.  We  need  not  consider  the 
reasons  he  has  given.  It  is  his  conclusion  and  not  his  rea- 
sons that  we  approve  in  dismissing  the  exceptions  filed  to  the 
report. 

And  now,  Feb.  5,  1898,  the  exception  to  the  auditor's 
report  is  dismissed  and  the  report  confirmed  absolutely,  and 
the  administrator  is  directed  to  pay  out  accordingly,  unless 
an  appeal  be  taken  within  the  time  prescribed  by  law. 

From  Albert  H.  Bell,  Esq.,  Greensburg,  Pa. 


Dixon  V.  Miller. 


Judgment — Warrant  of  attorney — Merger — PractUe-^Justice  of 
the  peace. 

After  judgment  has  been  recovered  before  a  justice  of  the  peace  on  a 
judgment  note  the  warrant  of  attorney  therein  is  functus  officio,  and  no 
judgment  can  be  entered  thereon  ia  the  common  pleas,  the  debt  being 
merged  in  the  higher  security. 
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In  such  a  case  where  judgment  has  been  so  entered  on  the  warrant  of 
attorney  in  the  common  pleas,  and  execution  thereon,  the  proper  practice 
is  to  vacate  the  judgment  and  set  aside  the  execution. 

Rule  to  Strike  off  judgment.  C.  P.  Westmoreland  Co. 
Aug.  T.,  1897,  No.  200. 

Whitten  &  Scanlon,  for  rule;  5.  A.  Kline,  for  judgment. 

Doty,  P.  J.,  Nov.  12,  1897. — The  material  facts  are  not  in 
dispute.  Plaintiff  brought  suit  before  a  justice  on  a  judg- 
ment note,  containing  a  warrant  of  attorney,  and  recovered 
judgment.  Afterward  judgment  was  entered  in  this  court 
by  virtue  of  the  same  warrant  of  attorney  and  execution 
issued  thereon. 

One  judgment  only  can  be  entered  by  virtue  of  a  warrant 
of  attorney.  After  the  entry  of  a  judgment  the  warrant  is 
functus  officio:  Martin  v.  Rex,  6  S.  &  R.  296.  The  debt  is 
merged  in  a  security  of  a  higher  nature,  and  the  judgment 
must  be  pursued,  either  by  bringing  an  action  on  it  or  by 
issuing  a  testatum  execution. 

Livezly  v,  Pennock,  2  Brown,  321;  Adams  v.  Bush,  5 
Watts,  289. 

Suit  would  not  lie  on  the  note  after  judgment  by  virtue  of 
the  warrant.  The  only  action  would  be  on  the  judgment 
itself.  So  there  could  be  no  judgment  by  virtue  of  the  war- 
rant of  attorney  after  suit  and  judgment  on  the  same  instru- 
ment. 

On  a  judgment  note  containing  a  warrant  to  confess  judg- 
ment a  judgment  can  be  obtained  by  action  on  the  note  or 
by  virtue  of  the  warrant,  but  two  judgments  cannot  be  ob- 
tained on  the  same  instrument;  otherwise  oppression  would 
result. 

The  judgment  of  this  court  was  therefore  without  author- 
ity. In  such  case  the  proper  practice  is  to  vacate  the  judg- 
ment and  set  aside  the  execution:  Martin  v.  Rex,  supra; 
Hutchinson  v,  Ledlie,  36  Pa.  112;  Knox  v.  Flack,  22 
Pa.  337. 

And  now,  Nov.  12,  1897,  the  rule  to  show  cause  why  the 
judgment  should  not  be  vacated  and  the  execution  set  aside 
is  made  absolute. 

From  Albert  H.  Bell,  Esq.,  Greensburg,  Pa. 
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Municipalities — Power  to  construct  conduits  under  streets — Act 
of  May  2j,  1889. 

Under  the  Act  of  May  23,  1889,  Clauses  8,  17,  36,  and  46,  P.  L.  288^  a 
city  of  the  third  class  has  the  (K>wer  to  construct  a  conduit  or  subway  to 
accommodate  all  the  electric  wires  suspended  in  a  street. 

Bill  in  equity  for  an  injunction.  C.  P.  Erie  Co.  Sept  T., 
1897,  No.  5. 

Joseph  F.  O'Brien  and  A.  A.  Freeman,  for  complainant. 
Hettry  A.  Clark,  city  solicitor,  for  city  of  Erie. 
/.  M.  Force,  for  V.  D,  Eichenlaub. 

Walling,  P.  J.,  Jan.  17,  1898. — ^The  bill  in  above  case  was 
filed  by  a  taxpayer  to  restrain  defendants  from  the  construc- 
tion of  a  conduit  or  subway  for  electric  wires  in  State  street, 
Erie  city,  Pa.     The  facts  are  found  as  follows: 

1.  The  plaintiff  is  a  resident  taxpayer  of  the  city  of  Erie. 

2.  The  defendant  city  of  Erie  is  a  city  of  the  third  class  un- 
der the  laws  of  this  commonwealth,  with  a  population  of 
nearly  sixty  thousand  people- 

3.  State  street,  between  Second  street  and  Eighteenth 
street,  is  the  main  business  street  of  said  city,  and  much 
thereof  is  occupied  on  both  sides  by  business  blocks  from  two 
to  six  stories  high. 

4.  That  numerous  wires  for  various  electrical  purposes  are 
suspended  in  said  street  the  entire  distance  above  stated. 
These  wires  are  supported  by  poles  and  cross-arms  thereon 
and  vary  in  numbers  in  different  portions  of  said  street — at 
some  points  there  are  as  many  as  two  hundred  and  seventy 
single  wires,  besides  four  cables,  each  containing  a  large  num- 
ber of  wires.  That  a  large  proportion  of  said  wires  are  known 
as  "low  tension"  or  "low  voltage"  wires,  but  some  are  high 
tension  or  live  wires.  Of  the  latter  there  as  many  as  twelve 
at  some  points  in  said  street,  and  they  being  highly  charged 
with  electricity  are  dangerous,  and  it  is  usually  death  to  the 
person  with  whom  they  come  in  contact.  It  requires  many 
poles  to  support  all  these  wires  in  said  street.  The  exact 
number  for  the  whole  distance  was  not  shown,  but  there  are 
two  hundred  and  twenty-nine  poles  and  twelve  hundred  and 
seventy-three  cross-arms  thereon  in  State  street,  between 
Second  and  Twelfth  streets.  These  poles  are  of  the  average 
height  of  about  sixty-five  feet,  and  stand  on  both  sides  of  the 
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street  near  the  curb  line,  and  the  cross-arms  are  each  about 
ten  feet  in  length  and  are  placed  at  right  angles  with  the  street, 
and  extend  from  about  twenty-five  feet  above  the  street  to  the 
top  of  the  poles,  so  that  the  said  wires  occupy  a  space  over  the 
street  of  about  ten  feet  wide,  and  extending  from  twenty-five 
to  sixty-five  feet,  more  or  less,  above  the  g^und  on  each  side 
of  the  street.  These  wires  are  owned  and  operated  separately 
by  five  or  more  different  corporations,  and  include  telegraph, 
telephone,  electric  light  wires,  etc.,  and  besides,  Erie  city  has 
there  also  its  fire-alarm  and  police  call  wires. 

5.  That  in  case  of  a  fire  in  any  of  the  blocks  along  State 
street  these  wires  constitute  a  serious  obstacle  and  detriment 
to  the  effective  operations  of  the  fire  department,  and  render 
it  impossible  to  successfully  use  the  long  ladders  of  the 
department,  and  also  dangerous  to  the  firemen.  That 
whenever  a  low  tension  wire  is  brought  in  contact  with 
a  live  wire  the  low  tension  wire  is  apt  to  take  the  current 
and  become  itself  a  live  wire,  and  dangerous.  These  wires 
frequently  come  in  contact,  especially  during  storms,  when 
the  wires  break,  etc.  This  sometimes  results  in  low  tension 
wires  carrying  the  electric  current  with  such  force  as  to  set 
fire  to  the  buildings  where  they  are  connected;  or  if  such  wire 
falls  to  the  street  it  will  carry  the  current  down  to  the  ground, 
and  is  liable  to  kill  any  person  with  whom  it  comes  in  contact, 
for  which  reasons  said  wires  are  a  menace  to  all  property 
along  the  street,  and  also  to  the  public  using  the  same. 

6.  That  by  reason  thereof  the  police  call  and  fire-alarm 
wires  of  the  city  are  sometimes  broken  and  disabled,  and  are 
rendered  much  less  effective  than  they  otherwise  would  be. 

7.  That  the  public  safety  and  general  welfare  of  the  cRy  of 
Erie  require  that  the  electric  wires,  poles,  etc.,  now  in  State 
street,  as  aforesaid,  be  removed  from  above  the  surface 
thereof. 

8.  That  it  is  practicable  to  construct  a  conduit  or  sub- 
way in  State  street,  with  sufficient  separate  ducts,  in 
which  can  properly  be  placed  and  operated  all  the  electric 
wires  now  suspended  above  the  surface  of  said  street,  includ- 
ing the  police  call  and  fire-alarm  wires  of  the  city  of  Erie. 

9.  That  for  the  purpose  of  removing  its  own  wires  from 
above  the  surface  of  the  said  street,  and  so  far  as  practicable 
the  removing  of  all  other  electric  wires  therefrom,  the  coun- 
cils of  said  city  of  Erie  duly  and  legally  passed  an  ordinance, 
which  was  on  June  19,  1897,  approved  by  the  mayor  of  said 
city,  as  follows: 


Digitized  by  VjOOQ IC 


20.]  COUNTY  COURT  REPORTS.  339 

[O'Brien  t;.  City  of  Erie  et  al] 

Bill  No.  1,346.     Introduced  by  Mr.  Gingenbach. 

"An  ordinance  relating  to  the  construction  of  a  conduit  in 
State  street,  extending  from  the  south  Une  of  Second  street  to 
the  north  line  of  Eighteenth  street,  providing  for  the  payment 
of  the  cost  thereof,  and  making  an  appropriation  therefor. 

"Be  it  enacted  by  the  select  and  common  councils  of  the 
city  of  Erie,  Pa. 

"Section  i.  It  shall  be  the  duty  of  the  city  engineer  to  ad- 
vertise in  at  least  two  newspapers  published  in  the  city  of  Erie 
for  one  week  for  sealed  proposals  for  the  construction  of  a 
conduit  with  sixteen  ducts,  more  or  less,  in  State  street,  ex- 
tending from  the  south  line  of  Second  street  to  -the  north  line 
of  Eighteenth  street,  five  thousand  nine  hundred  and  seventy- 
five  (5,975)  lineal  feet,  more  or  less,  and  the  furnishing  of  all 
necessary  material  therefor,  and  the  said  city  engineer  shall 
draw  up,  and  simultaneously  with  said  advertisement  exhibit 
in  his  office  full  specifications  of  the  plans  for  and  the  manner 
of  constructing  said  conduit,  of  the  material  to  be  used  there- 
for, when  said  work  shall  be  commenced  and  completed,  and 
all  other  necessary  information;  and  shall  furnish  each  bidder 
with  a  printed  set  of  instructions  to  enable  him  to  make  a  bid 
correct  in  form. 

"Sec.  2.  The  proposals  for  doing  the  work  shall  be  opened 
in  and  the  award  made  in  joint  session  to  the  lowest  re- 
sponsible bidder,  and  approved  by  the  mayor.  The  success- 
ful bidder  shall  furnish  security  satisfactory  to  the  city  solic- 
itor for  the  due  performance  of  his  proposal.  The  contract 
to  be  drawn  shall  be  executed  on  behalf  of  the  city  of  Erie  by 
the  mayor  thereof.  Councils  reserve  the  right  to  reject  any 
and  all  bids. 

"Sec.  3.  When  the  work  is  completed  and  inspected  to 
the  satisfaction  of  the  city  engineer,  he  shall  report  to  coun- 
cils a  statement  of  such  completion  and  inspection.  Councils 
may  thereupon  pass  a  resolution  accepting  the  conduit,  and 
order  the  city  controller  to  pay  for  the  same  as  follows:  One- 
half  of  the  total  cost  of  constructing  said  conduit  on  presenta- 
tion to  him  of  the  resolution  passed  by  councils  and  approved 
by  the  mayor,  and  the  balance  whenever  he  is  satisfied  that 
the  material  used  in  building  the  said  conduit  and  the  labor 
done  have  been  paid  for  by  the  contractor. 

"Sec.  4.  That  for  the  purpose  of  defraying  the  cost  of 
said  conduit  the  sum  of  ten  thousand  ($10,000)  dollars,  or  so 
much  thereof  as  may  be  required,  be  and  is  hereby  appro- 
priated. 
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*'Sec.  5.  The  maintenance,  management  and  operation 
of  said  conduit  shall  be  reserved  to  councils,  or  vested  in  such 
person  or  persons  as  councils  may  from  time  to  time  desig- 
nate. 

"Sec.  6.  That  all  ordinances,  or  parts  thereof,  Conflicting 
herewith  be  and  the  same  are  hereby  repealed." 

10.  That  subsequent  to  the  passage  of  said  ordinance  the 
city  engineer  advertised  for  sealed  proposals  for  the  construc- 
tion of  said  conduit,  and  performed  all  the  other  duties  im- 
posed upon  him  by  the  first  section  of  said  ordinance  and  in 
accordance  with  the  terms  thereof.  In  response  to  the  same 
a  number  of  sealed  proposals  for  doing  the  said  work  were 
submitted  and  opened  by  councils  in  joint  session  on  Aug.  2, 
1897,  and  B.  J.  Crooker  was  then  and  there  found  to  be  the 
lowest  bidder,  and  councils  thereupon  took  action  awarding 
the  contract  therefor  to  him,  but  the  mayor  declined  to  ap- 
prove of  said  award  in  d  communication  sent  to  councils  on 
Aug.  9,  1897,  ^^r  ^^^  reason  that  the  city  solicitor  had  de- 
cided such  award  illegal,  because  the  proposal  of  said  Crooker 
was  conditional  in  that  it  hstd  attached  thereto  a  clause  as 
follows:  "N.  B. — ^The  above  bid  does  not  include  any  rock  ex- 
cavation;" and  therefore  no  contract  was  made  between  the 
city  of  Erie  and  said  B.  J.  Crooker. 

11.  And  the  councils  at  the  same  meeting  passed  a  fesolu- 
tion  as  follows:  "Resolved,  by  the  select  and  common 
councils  of  the  city  of  Erie,  in  joint  session  assembled,  that 
the  city  engineer  be  instructed  to  re-advertise  for  and  receiv  z 
proposals  for  the  construction  of  a  conduit  in  State  street, 
from  Second  to  Eighteenth;"  by  virtue  of  which  resolution 
the  city  engineer  again  advertised  for  sealed  proposals  for  the 
construction  of  said  conduit,  and  again  perfofmed  all  the 
other  duties  imposed  Upon  him  by  the  first  section  of  said 
ordinance  and  in  accordance  with  the  terms  thereof.  In  re- 
sponse to  the  same  several  sealed  proposals  for  doing  of  said 
work  were  again  submitted^  Which  W€?re  opened  by  said  coun- 
cils in  joint  session  on  Aug.  19^  1897,  whereupon  defendant, 
V.  D.  Eichenlaub,  was  found  to  be  the  then  lowest  bidder, 
and  said  councils  then  and  there  in  joint  session  duly  awarded 
the  contract  for  the  construction  of  said  conduit  to  him, 
which  last  award  was  approved  by  the  mayor  on  Aug.  23, 
1897,  and  on  Aug.  27,  1897,  the  successful  bidder,  said  V.  D. 
Eichenlaub,  having  furnished  security  satisfactory  to  the  city 
solicitor  for  the  due  performance  of  his  proposal,  the  contract 
for  the  construction  of  said  conduit  was  duly  executed  by  said 
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Eichenlaub  and  by  the  city  of  Erie,  the  mayor  executing  the 
contract  on  behalf  of  the  city,  which  said  contract  was  offered 
in  evidence  on  the  trial  of  this  cas^  and  is  marjced  "Exhibit 
B,"  but  that  said  contract  is  not  yet  certified  by  the  city  con- 
troller. 

12.  That  the  proposal  of  said  Eichenlaub  on  which  the 
contract  was  awarded  aad  made  will  inake  the  said  conduit, 
when  completed  accOTcJing  to  his  contract  and  specifications, 
cost  the  city  $8,862.95,  which  is  a  larger  sum  than  the  amount 
of  the  conditional  bid,  as  aforesaid,  of  B.  J.  Crooker;  but  that 
said  Eichenlaub  is  to  construct  a  larger  and  more  expensive 
conduit  than  was  provided  for  in  the  bid  of  said  Crooker. 

13.  That  the  said  contract  and  specifiqations  provide  for  a 
conduit  of  different  number  of  duots  in  different  parts  of  said 
street  varying  from  six  to  twenty-five  ducts,  and  only  about 
two  thousand  feet  of  the  length  of  said  proposed  conduit  is 
to  be  built  with  exactly  sixteen  ducts.  That  there  are  many 
more  wires  in  aomje  parts  of  State  street  than  others,  and 
therefore  it  is  not  necessary  nor  practicable  to  build  the  con- 
duit the  same  size  at  all  points. 

14.  That  there  arc  so  many  companies  owning  and  operat- 
ing electric  wires  in  State  street  that  it  i§  jiot  feasible  for  each 
to  build  or  own  a  separate  conduit,  and  thait  the  practical  way 
to  cause  the  removal  of  said  wires  from  above  the  surface  of 
State  street  is  for  the  city  to  cpnstruct  and  own  the  conduit. 

CONCLySIONS  OF  J-AW. 

1.  That  the  cjjy  of  Erie  ha?  the  power  to  build  the  pro- 
posed conduit  ip  3tat,e  stf  eet. 

2.  That  said  ordjj^ancg  Ifq.  1,^6  is  reasonable  and  valid. 

3.  That  the  conditional  proposal  of  3.  J.  Crooker  and  the 
action  taken  by  jcowijcils  therpoff  4id  npt  prevent  councils 
from  ordering  a  re-advertising  for  sealed  proposals  for  the 
building  of  sa^d  copdpit,  and  doe?  not  invalidate  the  subse- 
quent award  to  and  contract  with  said  V.  P.  Eichenlaub. 

4.  That  the  said  cpntract  betwe.ej;i  the  city  of  Erie  and  V. 
D.  Eichenlaub  is  in  substantial  compliance  with  said  ordi- 
nance, and  is  valid  wh.ei>  certified  by  the  city  controller. 

5.  That  the  plaintiff  has  showij  no  sufficient  ground  for  the 
relief  prayed  for,  and  that  his  bill  should  be  dismissed  at  his 
costs. 

PISCUSSIOIJ  AND  AUTHORITIES. 

A  municipal  corporation  can  exercise  such  powers  as  are 
expressly  given,  and  also  such  as  are  necessarily  or  fairly  im- 
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plied  in  or  extend  to  the  powers  expressly  given,  and  also 
such  as  are  essential  to  the  declared  objects  and  purposes  of 
the  corporation:  ist  Dillon  on  Municipal  Corporations,  Sec- 
tion 89. 

The  power  to  build  a  conduit  or  subway  for  electric  wires 
is  not  given  in  express  words  to  a  city  of  the  third  class,  but 
the  power  to  keep  the  streets  in  good  order  and  repair  and  in 
safe  passable  condition  is  expressly  given:  Act  of  May  23, 
1889,  P.  L.  288,  Clause  8. 

And  also  the  power  to  keep  the  streets  from  encroach- 
ments: lb.  290,  Clause  17.  And  also  the  power  "to  make 
regulations  to  secure  the  general  health  of  the  inhabitants, 
and  to  remove  and  prevent  nuisances:"  lb.  292,  Qause  36. 

And  also  the  power  "to  make  all  such  ordinances,  by-laws, 
rules  and  regulations,  not  inconsistent  with  the  Constitution 
and  laws  of  this  commonwealth,  as  may  be  expedient  or 
necessary,  in  addition  to  the  special  powers  in  this  section 
granted,  for  the  proper  management,  care  and  control  of  the 
city  and  its  finances,  and  the  maintena«nce  of  the  peace,  good 
government  and  welfare  of  the  city,  and  its  trade,  commerce 
and  manufactures,  and  the  same  to  alter,  modify  and  repeal 
at  pleasure:"  lb.  294,  Clause  46. 

In  my  opinion  the  power  to  build  the  conduit  in  question 
may  be  fairly  implied  from  the  powers  expressly  given,  espe- 
cially when  the  general  police  powers  of  the  city  are  also  con- 
sidered. It  would  be  difficult  to  suggest  any  improvement 
that  would  promote  the  general  welfare  of  the  city  to  a 
greater  extent.  State  street  presents  "a  condition  and  not  a 
theory."  The  evidence  shows  that  already  two  blocks  have 
been  set  on  fire  and  two  lives  have  been  lost  by  the  existence 
of  these  numerous  wires  in  the  street;  and  also  that  many 
other  cities  not  so  large  as  Erie  have  conduits  for  electric 
wires. 

"It  is  a  mistake  to  assume  that  municipal  corporations 
should  not  keep  abreast  with  the  progress  and  improvements 
of  the  age:"     Linn  v.  Chambersburg  Borough,  160  Pa.  511. 

A  municipal  corporation  may  do  many  acts  not  expressly 
authorized  by  its  charter.  For  instance:  It  may  build  sewers 
and  regulate  the  use  thereof:  Fischer  v.  Harrisburg,  2d 
Grant,  291.  It  may  contract  for  a  supply  of  water  for  the 
city  and  its  inhabitants:  Tiedeman  on  Municipal  Corpora- 
tions, page  289.  It  may  appropriate  money  to  assist  in  mak- 
ing a  survey,  etc.,  for  a  proposed  ship  canal,  in  which  project 
the    city's    inhabitants    have    a    general    interest:    Com. 
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V.  Pittsburg,  183  Pa.  202.  It  may  make  reasonable  appro- 
priations to  a  fund  for  the  pensioning  of  ex-police  offi- 
cers, etc.:  Com.  v.  Walton,  182  Pa.  373.  It  may  pro- 
vide for  the  grading  and  paving  of  the  streets  of  the  city: 
City  of  Williamsport  v.  Com.,  84  Pa.  487;  and  in  State 
V.  Murphy,  6th  American  Electrical  Cases,  page  64,  the 
Supreme  Court  of  Missouri  have  expressly  decided  that  the 
city  authorities  have  the  power  to  authorize,  and  if  public 
safety  and  general  welfare  should  demand  it,  to  require  all 
electrical  wires  used  for  the  benefit  of  the  public  to  be  laid 
under  ground;  and  that  this  is  a  proper  and  legitimate  regu- 
lation of  the  public  use  of  the  streets.  It  is  also  well  settled 
that  the  legislature,  by  virtue  of  the  general  powers  of  the 
state,  may  compel  the  removal  of  all  electric  wires  from  above 
the  surface  of  the  streets  of  the  city:  People  ex  rel.  v.  Squire, 
145  U.  S.  175;  also  107  N.  Y.  593;  Western  Union  Telegraph 
Co.  V.  Mayor  of  the  City  of  New  York,  38  Federal  Re- 
porter, 552;  American  Rapid  Telegraph  Co.  v.  Hess,  125  N. 
Y.  641. 

It  is  also  well  settled  that  all  poles  and  electric  wires  in  the 
streets  of  cities  are  subject  to  the  reasonable  control  and 
supervision  of  the  city  authorities:  City  of  AUentown  v.  West- 
em  Union  Telegraph  Co.,  148  Pa.  117;  McKeesport  City  v. 
Passenger  Ry.  Co.,  2  Pa.  Super.  Ct.  Rep.  249;  Mononga- 
hela  City  v.  Monongahela  Electric  Light  Co.,  12  Pa.  C.  C.  R. 
529;  Western  Union  Telegraph  Co.  v.  City  of  Philadelphia, 
22  W.  N.  C.  39. 

The  city  of  Erie  would  seem  to  have  the  undoubted  right 
to  build  a  conduit  in  State  street  for  the  use  of  its  own  police 
call  and  fire-alarm  wires;  and  while  this  is  being  done  it  would 
seem  to  be  reasonable  and  proper  that  the  conduit  should  be 
built  large  enough  to  accommodate  all  the  wires  now  sus- 
pended in  said  street. 

The  plaimtiff  urges  that  the  city  has  not  yet  passed  an  ordi- 
nance looking  to  the  placing  of  the  wires  in  such  a  conduit, 
but  it  would  seem  to  be  vain  for  the  city  to  pass  such  an  ordi- 
nance until  the  conduit  was  ready  to  receive  the  wires.  When 
such  a  conduit  is  completed,  in  my  opinion  the  city  has  the 
right  to  make  reasonable  regulations  for  the  placing  therein, 
so  far  as  practicable,  of  all  the  electric  wires  now  in  State 
street. 

Complaint  is  also  made  that  this  proposed  conduit  is  re- 
ferred to  in  the  contract  as  a  trunk  line  conduit,  but  that 
designation  would  seem  to  be  entirely  immaterial. 
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And  in  my  opinion  the  city  ordinance  provides  that  the 
conduit  shall  be  built  with  sixteen  ducts,  more  or  less,  for  the 
purpose  of  giving  the  city  engineer  some  discretion  in  the 
matter.  The  city  councils  are  not  complaining  that  the  city 
engineer  has  exceeded  his  authority  in  the  premises;  and 
"much  must  necessarily  be  left  to  the  discretion  of  the  munic- 
ipal authorities,  and  their  acts  will  not  be  judicially  inter- 
fered with  unless  they  are  manifestly  imre^spn-able  and  op- 
pressive, or  unwarrantably  invade  private  rights  or  clearly 
transcend  the  powers  granted  to  them:"  Dillon  on  Municipal 
Corporations,  Section  379. 

In  O'Maley  v.  Borough  of  Fr^port,  96  Pa.  24,  the  court 
held:  "Where  an  act  incorporating  a  borough  confers  upon 
the  authorities  all  powers  necessary  *for  the  well  ordering  and 
better  government  of  said  borough/  tlie  power  conferred  is 
sufficiently  comprehensive  to  cover  every  regulation  neces- 
sary for  the  government  of  the  borough  and  protection  of  its 
citizens,  and  the  only  limitation  of  this  power  is  that  it  must 
be  exercised  in  a  reasonable,  lawful  and  constitutional  man- 
ner. If  these  limitations  are  not  transgressed  courts  cannot 
interfere  with  the  ordinances  of  such  a  municipality,  for  the 
burgess  and  council  will  be  left  to  a  reasonable  discretion,  and 
for  the  proper  and  wholesome  exercise  thereof  they  are  ac- 
countable not  to  the  courts,  but  to  the  people  they  repre- 
sent." 

I  desire  also  to  quote  from  the  opinion  of  Justice  Paxson 
in  the  City  of  Williamsport  v.  Com.,  84  Pa.  487,  494: 
"The  very  purpose  of  the  state  in  creating  a  municipal  corpo- 
ration is  to  give  it  the  control  of  its  streets,  its  police  force, 
its  fire  department,  the  arrangement  for  the  supplying  of  gas 
and  water,  and  providing  proper  sewerage  for  drainage. 
These  and  many  others  that  might  be  n^imed  are  among  the 
legitimate  objects  of  a  municipal  corporation,  expressly 
recognized  by  the  text  writers  and  a  long  line  of  decisions 
which  it  would  be  an  affectation  of  learning  to  cite.  It  is 
needless  to  say  that  a  corporation  organized  for  and  entrusted 
with  the  local  government  of  the  people  must  of  necessity 
possess  great  and  varied  powers.  As  an  illustration  the  city 
of  Philadelphia,  with  a  population  of  less  than  a  million,  has 
a  revenue  from  taxation  and  other  sources  more  than  double 
the  entire  amount  of  revenue  raised  by  the  state.  Her  debt 
is  ever  larger  in  proportion.  She  is  a  great  commonwealth 
within  a  commonwealth,  and  her  powers  for  the  good  of  her 
citizens,  in  the  line  of  her  duty,  and  within  her  prescribed 
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orbit,  are  limited  only  to  obedience  to  the  Constitution  and 
laws  of  the  state.  Yet  her  express  powers  are  not  greater 
than  those  usually  granted  to  municipal  corporations.  Her 
implied  powers  include  all  such  as  are  necessary  to  carry  out 
the  objects  for  which  her  charter  was  granted.  This  is  a 
cardinal  rule,  not  only  in  regard  to  municipal  corporations, 
but  also  those  of  a  private  nature.  That  there  may  be  a  dif- 
ference in  ever?  the  implied  powers  of  municipal  corporations 
is  possible.  An  implied  poyver  springs  from  necessity.  That 
which  may  be  necessary  for  a  large  city  may  not  be  necessary 
for  a  small  city  or  borougfh.  That  which  is  not  necessary  can- 
not be  implied." 

The  improvement  undertaken  by  the  city  of  Erie  in  this 
case  would  seem  to  be  reasonable  and  necessary,  and  within 
the  legitimate  powers  of  the  municipality. 

And  now,  Jan.  17,  1898,  this  case  having  been  fully  heard, 
and  after  argument  by  counsel  and  due  consideration  thereof, 
it  is  ordered,  adjudged  <and  decreed  that  the  bill  filed  by  the 
plaintiff  in  this  case  be  dismissed,  at  his  costs. 

From  Justin  P.  Slocum,  Esq.,  Erie,  Pa. 


MeDoHOUgh  v.  Washington  Borough,. 

Boroughs  —  Sew  firs — Contracts^— Home  labor-r-PubUc  policy — 
Increase  of  indebUdmss — 4^ts  qf  M^y  i^,  i88g,  jP,  Z.  220,  and 
May  16,  i8gi,  P.  L.  75. 

Where  it  is  made  to  appear  that  the  borough  council  rejected  the  "low- 
est responsible  bidder"  and  awarded  the  contract  to  a  higher  bidder  by 
nearly  $2,000  in  a  contract  of  $9,000,  bejng  expended  for  the  property- 
owners  on  a  few  streets  in  sewering,  and  at  their  expense,  and  not  the 
expense  of  the  property-owners  of  the  borough  at  large;  and  that  in 
awarding  the  contract  to  ^  higher  biddex  the  municipal  authorities  in  the 
majority  were  not  acting  in  the  exercise  of  their  discretion  and  good 
faith,  and  not  in  consideration  of  superior  skill,  promptness  or  efficiency 
upon  the  part  of  the  higher  bidder,  but  i>ecause  the  higher  bidder  would 
employ  home  labor  in  the  performance  of  the  work,  such  course  is  un- 
fair to  the  petitioners  for  the  sewering,  and  to  the  lowest  responsible  bid- 
der, is  without  sufficient  legal  cause  and  is  against  public  policy,  and  an 
injunction  will  be  made  perpetual. 

The  second  section  of  the  Act  of  ^lay  15,  1889,  P.  L.  320,  and  the  eighth 
section  of  the  Act  of  May  16,  1891,  P.  L.  75,  providing  for  the  cost  of 
sewers  by  the  foot-front  rule  and  the  assessment  by  viewers  of  benefits 
are  not  antagonistic,  and  can  stand  together. 

The  borough  in  contracting  for  this  improvement  would  not  be  in- 
creasing its  indebtedness,  as  the  fifth  section  of  the  Act  of  1874  authorizes 
the  deduction  of  this  special  assessment  from  the  total  indebtedness  of 
the  borough,  it  being  within  the  class  of  "revenue  applicable  within  one 
year  to  the  payment  of  the  same/^ 
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Bill  in  equity  for  injunction.  C.  P.  Washington  Co.  No. 
965.     In  equity. 

M.L.  A.&  B,  E.  McCracken,  for  plaintiff. 
A.  M.  Templeton,  borough  solicitor,  Todd  &  Wiley  and 
A.  S.  Sprowls,  contra. 

FACTS   FOUND. 

Taylor,  J.,  Jan.  29,  1898. — Prior  to  April  19,  1897,  the 
complainants,  together  with  other  property-holders,  upon 
the  several  streets  hereinafter  named,  filed  petitions  with  the 
council  of  said  Washington  borough  for  the  construction  of 
a  public  sewer  on  each  of  said  streets  or  parts  of  streets  under 
the  provisions  of  the  Act  of  Assembly  of  May  15,  1889,  P.  L. 
220,  and  that  said  petitions  were  signed  by  a  majority  of  the 
owners  of  property  on  each  of  said  streets. 

On  April  19,  1897,  the  council  of  said  borough  enacted  an 
ordinance  for  the  construction  of  a  public  sewer  with  house 
connections  to  inside  curb  line,  in  compliance  with  the  re- 
quest of  said  petitioners,  said  sewers  to  be  constructed  ac- 
cording to  the  printed  plans  and  specifications  prepared  for 
said  borough  by  Colonel  George  E.  Waring,  Jr.,  of  Newport, 
R.  L,  on  each  of  the  following  named  streets  and  parts  of 
streets,  to  wit:  East  Chestnut  street,  between  Main  street 
and  College  street,  and  between  College  street  and  the  bor- 
ough line;  Lincoln  street,  between  Highland  avenue  and 
Beau  street,  and  between  Beau  street  and  Railroad  street; 
Jefferson  street;  North  Main  street,  between  Walnut  street 
and  the  borough  line,  running  through  the  property  of  Mrs. 
Amon;  North  Franklin  street,  between  Chestnut  street  and 
Walnut  street;  that  part  of  Hall  avenue  which  is  within  the 
borough  limits;  East  Pine  alley,  from  Main  street  to  College 
street.  Said  ordinance  provided  that  the  cost  of  the  con- 
struction of  said  sewer  on  each  of  said  streets  be  assessed  as 
a  sewage  tax  upon  the  property  abutting  thereon  respectively 
by  the  front  foot,  agreeably  to  the  provisions  of  the  Act  of 
Assembly,  entitled  "Act  to  enable  boroughs  to  adopt  and 
construct  sewage  systems,  and  to  assess  and  collect  the  cost 
thereof,"  approved  May  15,  A.  D.  1889. 

In  pursuance  of  said  petitions  and  of  the  ordinance  here- 
inbefore recited,  the  said  borough,  through  its  proper  officers, 
caused  to  be  published  a  notice  to  contractors,  which  said 
notice  appeared  in  the  Washington  Observer,  the  Washing- 
ton Reporter  and  the  Pittsburg  Dispatch,  and  read  as  follows: 
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"Notice  to  Contractors. 

"The  borough  of  Washington,  Pennsylvania,  invites  pro- 
posals for  the  putting  in  of  9,090  feet,  more  or  less,  of  six-inch 
sewer  pipe,  with  four-inch  house  connections  to  inside  curb 
line,  together  with  the  necessary  flush  tanks,  man-holes,  in- 
spection holes,  drops,  etc.,  etc.,  to  further  extend  the  Waring 
sewer  system  in  use  in  said  borough.  Full  plans  and  specifi- 
cations of  the  work  to  be  done  may  be  seen  by  calling  upon 
or  addressing  John  G.  Ruple,  borough  engineer,  Washing- 
ton, Pa.,  and  a  copy  of  the  bond  which  must  be  filed  by  the 
successful  bidder  before  entering  upon  the  work  may  be  seen 
at  the  office  of  Alex.  M.  Templeton,  borough  solicitor,  Wash- 
ington, Pa.  Sealed  bids  for  this  work  will  be  received  at  a 
special  meeting  of  the  borough  council,  to  be  held  in  the 
council  chamber,  Washington,  Pa.,  at  7.30  p.  m.  Monday, 
May  10,  1897.  Council  reserving  the  right  to  reject  any  or  all 
bids.  Bids  shall  be  prepared  in  two  forms:  In  one  the  bidder 
shall  name  his  price  for  the  labor  alone,  the  borough  furnish- 
ing all  material,  and  in  the  other  the  bidder  shall  state  his 
price  for  the  work  complete,  he  furnishing  all  the  materials, 
etc. 

"Published  by  order  of  council. 

"Attest:  "Colin  M.  Reed, 

"J.  N.  White,  "President  of  Council. 

"Secretary  of  Council." 

In  compliance  with  the  terms  of  said  notice  the  bidders 
called  upon  the  said  borough  engineer  and  secretary  of  coun- 
cil, who  had  printed  copies  for  distribution  to  those  desiring 
to  bid,  and  for  their  inspection,  of  the  specifications  for  sewer 
construction  by  George  E.  Waring,  Jr.,  Newport,  R.  I.,  pipe, 
sewers  and  their  appurtenances,  in  which  specifications  were 
given  in  detail,  among  other  detailed  specifications,  under  the 
head  of  underdraining,  the  method  of  drainage  along  the 
main  sewer  by  the  use  of  ordinary  agricultural  drain  or  red 
field  tiles  laid  in  the  trench  at  the  side  of  the  sewer  pipe,  etc. ; 
and  sealed  bids  were  presented  for  the  work  to  the  council  by 
a  number  of  contractors  bidding  on  said  sewerage  under  the 
printed  specifications  of  George  E.  Waring,  Jr.,  as  adver- 
tised and  required  by  the  council,  at  the  time  and  place  speci- 
fied in  said  notice,  and  that  said  bids  were  opened  and  re- 
ferred to  the  street  committee,  composed  of  members  of 
council,  the  borough  engineer  and  the  borough  solicitor,  for 
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the  purpose  of  having  the  same  tabulated  and  presented  at 
an  adjourned  meeting  to  be  held  on  May  13,  1897. 

The  minutes  of  the  borough  council  show  that  on  March 
22,  1897,  there  was  an  ordinance  prepared  and  presented  to 
council  and  passed,  and  ordered  advertised  in  the  Washington 
Reporter,  for  the  sewering  on  Main  street,  a  street  already 
paved,  from  near  the  north  line  of  the  Citizen's  National  Bank 
southwardly  to  where  said  Main  street  is  intersected  by 
Maiden  street,  the  distance  being  a  few  feet  more  than  a 
town  square  and  a  half.  When  the  bidders  called  upon  the 
borough  engineer  concerning  specifications  and  streets  to  be 
sewered,  as  instructed  by  council,  he  referred  them  to  the 
borough  secretary,  J.  N.  White,  who  had  the  printed  Waring 
specifications  to  furnish  to  bidders,  and  who,  the  borough 
engineer  informed  bidders,  would  name  to  them  the  streets 
to  be  sewered.  The  borough  secretary  informed  bidders 
thus  applying  to  him  that  South  Main  street  was  also  to  be 
sewered  from  the  Citizens'  National  Bank  down  to  Maiden 
street,  as  provided  for  in  the  ordinance  of  March  22,  1897. 
That  the  council  understood  bidders  included  South  Main 
street  in  their  bids  and  ratified  what  its  borough  engineer  did 
through  its  secretary  previously,  in  instructing  bidders  to  in- 
clude South  Main  street  sewering  in  their  estimates,  there  can 
be  no  doubt,  as  its  subsequent  action  on  bids  for  this  street 
plainly  shows.  The  minutes  of  the  meeting  of  council  on 
May  10,  1897,  show  that  there  was  a  motion  passed  that  the 
bids  for  sewering  South  Main  street  be  continued  until  Mon- 
day evening  next  week.  When  this  motion  was  passed  to 
continue  the  bids  for  sewering  South  Main  street  until  Mon- 
day next,  all  the  bids  for  sewering  were  lying  on  the  table  in 
the  council  chamber  in  the  care  of  thje  secretary,  and  were 
unopened.  Then  a  motion  was  passed  that  the  bids  for  sew- 
ering be  opened  and  read,  which  was  followed  by  another 
motion  that  the  bids  for  sewering  South  Main  street  be  re- 
ceived Thursday  evening,  May  13,  1897.  When  the  bids 
were  opened  on  May  10,  1897,  a  member  of  the  firm  of  R.  T. 
Hallam  &  Sons,  present,  stepped  up  to  the  table  and  with- 
drew his  bid  for  sewering  South  Main  street,  while  the  bid  of 
Sloan,  Mcllvaine  &  Ott  Bros,  remained  as  handed  in  and 
included  the  sewering  of  South  Main  street,  where  pavement 
was  to  be  lifted  and  relaid  at  the  same  rate  per  foot  as  on 
unpaved  streets.  When  the  several  bids  were  opened  at  the 
meeting  of  council  on  May  10,  1897,  it  was  then  ascertained 
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that  the  bid  of  Sloan,  Mcllvaine  &  Ott  Bros.,  a  sewering 
firm  of  Allegheny  City,  Pa.^  was  the  lowest  bid,  nearly 
$2,000  less  than  the  bid  of  R.  T.  Hallam  &  Sons,  a  sew- 
ering firm  of  Washington,  Pa.,  and  in  addition  to  being 
nearly  $2,000  less  than  the  bid  of  R.  T.  Hallam  &  Sons, 
included  the  sewering  on  South  Main  street  for  a  square 
and  a  half  at  the  satne  rate,  which  the  Hallam  &  Sons  bid  ex- 
cluded, as  their  bid  sholved.  All  the  bids  then  went  into  the 
hands  of  the  street  cortlmittee,  borough  engineer  and  solicitor 
to  tabulate  and  present  to  couticil  at  its  meeting  on  May  13, 
1897.  From  the  time  the  bids  were  made  public  in  council  on 
May  10,  1897,  until  its  meeting  on  May  13,  1897,  there  was 
considerable  electioneering  on  the  part  of  Hallam  &  Sons 
with  certain  members  of  council  and  other  bidders  for  their 
votes  and  influence  in  getting  the  contract.  In  this  elec- 
tioneering a  Thetnhet  of  the  council  who  is  a  brother  of  the 
members  of  the  firm  of  R.  T.  Hallam  &  Sons  was  active  and 
energetic  fot  said  firm,  and  with  equal  zeal  opposed  to  the 
letting  of  the  contract  to  Sloan,  Mcllvaine  &  Ott  Bros.,  whom 
the  court  fitids  from  all  the  evidence  admitted  to  be  the  low- 
est responsible  bidders.  George  T.  Hallam,  a  member  of  the 
council,  Voting  and  actitig  in  the  interest  of  R.  T.  Hallam 
&  Sons,  composed  tioW  of  his  sister  and  brothers,  arranged 
with  the  highest  bidder  of  all  to  divide  the  work  of  the  con- 
tract with  thefn,  if  they  would  throw  their  influence  in  council 
in  favor  of  R.  T.  Hallam  &  Sons.  While  we  do  not  find  that 
the  said  George  T.  Hallam  is  a  member  of  said  firm,  we  have 
it  from  his  testimony  on  cross-examination  that  he  told  the 
council  that  he  knew  they  (R.  T.  Hallam  &  Sons)  would 
work  home  labor,  and  that  he  was  interested  in  the  firm  of 
R.  T.  Hallam  &  Sons  only  as  one  brother  would  be  interested 
in  another.  His  brother,  J.  W.  Hallam,  who  is  now  the 
senior  member  and  manager  of  the  firm  of  Hallam  &  Sons, 
testifies  on  cross-examination  that  his  brother  George,  who 
is  a  member  of  council,  is  employed  by  him  on  all  contracts 
at  wages,  and  that  he,  his  said  brother  George,  is  a  foreman 
on  their  work  as  contractors,  in  his  absence,  in  different  places 
where  they  have  laid  sewers,  done  grading,  paving,  etc.,  and 
that  most  of  the  time  he  is  employed  by  them,  and  likely 
would  be  on  this  contract  if  they  did  the  work. 

The  only  two  bids  for  this  sewer  construction  considered 
by  the  councils  were  those  of  Sloan,  Mcllvaine  &  Ott  Bros., 
of  a  neighboring  city,  and  R,  T.  Hallam  &  Sons,  of  Washing- 
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ton,  Pa.,  and  those  members  of  council  favoring  the  former 
as  the  lowest  responsible  bidders,  and  those  favoring  R.  T. 
Hallam  &  Sons  as  home  contractors  and  bidders,  were  soon 
arrayed  on  sides.  Objections  were  made  by  those  subse- 
quently voting  to  award  the  contract  to  Hallam  &  Sons  that 
the  bid  of  Sloan,  Mcllvaine  &  Ott  Bros,  did  not  include  the 
red  or  agricultural  field  tile.  Mr.  Sloan,  of  said  firm,  stated 
in  presence  of  council,  when  this  objection  was  made,  that 
the  specifications  of  Waring  from  which  he  bid,  called  for  this 
tile,  and  he  would  put  them  in  as  specified  wherever  neces- 
sary. The  work  was  to  be  done  under  the  supervision  of 
the  borough  engineer.  The  borough  engineer  was  to  decide 
where  they  were  necessary. 

There  was  no  claim  that  this  firm  was  not  competent  or 
responsible  to  do  the  work.  Objection  was  made  in  council 
that  the  bid  of  Hallam  &  Sons  did  not  include  the  Y's  neces- 
sary to  connect  house  drains,  and  Geo.  T.  Hallam,  a  mem- 
ber of  council,  appealed  to  the  borough  engineer  that  the 
Waring  specifications  called  for  the  Y's,  and  they  would  be 
put  in  by  Hallam  &  Sons,  though  not  mentioned  in  their 
bid.  We  find  as  a  fact  from  all  the  evidence  that  neither  of 
these  objections  were  valid  or  sincere  ones,  nor  were  they 
necessary  to  be  included  in  the  formal  bids  submitted,  since 
both  the  field  tile  and  Y's  are  specifically  mentioned  as  re- 
quired in  the  Waring  specifications,  on  which  alone  these 
bids  were  advertised  to  be  taken,  and  were  considered  by 
council. 

When  the  bids  were  presented  in  tabulated  form  to  council 
at  its  meeting  on  May  13,  1897,  the  minutes  show  the  bids 
for  all  the  work  to  be  done  to  be  as  follows,  to  wit: 

Sloan,  Mcllvaine  &  Ott  Bros., $7,125  30 

J.  C.  Spash  &  Co., -. 7,922  02 

M.  Gallagher, 8,892  10 

R.  T.  Hallam  &  Sons, 9,oi3  00 

H.  H.  Penny, 9,oi5  90 

Wm.  Pickett, 1 1,551  60 

After  reading  the  bids  tabulated  as  given  above,  the  min- 
utes show  that  a  motion  was  made  and  seconded  that  the 
contract  be  let  to  Sloan,  Mcllvaine  &  Ott  Bros.,  of  Pitts- 
burg, they  being  the  lowest  bidders,  and  on  a  call  of  the  ayes 
and  noes  the  following  is  the  result:  Yeas,  McCarrell,  Curran, 
Reed,  Hall;  noes,  Armitage,  Best,  Leonard,  Bolden,  Hal- 
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lam  and  Brownlee;  motion  lost  Then  followed  a  motion 
to  defer  letting  the  sewer  contract  until  May  17,  1897,  which 
was  amended  on  motion  by  Horn,  seconded  by  Hallam,  that 
the  council  not  consider  bid  of  Sloan,  Mcllvaine  &  Ott  Bros, 
the  lowest  bidders,  as  it  is  incomplete.  This  motion  carried, 
and  a  motion  to  reject  all  bids  and  take  new  bids,  to  be 
opened  on  May  20,  1897,  was  made;  the  motion  was  amended 
by  Best,  seconded  by  Horn,  that  we  award  the  contract  to 
R.  T.  Hallam  &  Sons  if  they  agree  to  employ  the  help  here  at 
home  necessary  to  do  the  work.  This  motion  carried,  the 
yeas  being  Armitage,  Best,  Leonard,  Horn,  Hallam  and 
Brownlee,  while  the  noes  were  McCarrell,  Curran,  Reed  and 
Hall. 

In  addition  to  the  minutes  showing  that  the  contract  was 
let  to  R.  T.  Hallam  &  Sons  on  condition  that  they  employ 
home  labor  in  the  work,  the  contract  which  was  speedily  pre- 
pared for  execution  by  Hallam  &  Sons  with  the  borough, 
sets  out  that  they  are  to  employ  home  labor,  and  that  that  is 
one  of  the  conditions  thereof,  when  a  cautionary  injunction 
was  issued  before  execution.  Three  members  of  council 
voting  to  award  the  contract  to  R.  T.  Hallam  &  Sons,  testi- 
fied on  final  hearing  that  the  controlling,  the  principal  motive 
with  them  in  voting  for  said  contractors  was  on  the  condi- 
tion that  they  would  employ  home  labor,  two  of  whom,  in 
business  in  Washington,  gave  as  a  further  reason  that  by  so 
dong  they  would  keep  the  money  at  home  and  some  of  it 
would  eventually  be  spent  with  them  and  other  merchants  of 
the  town. 

CONCLUSIONS   OF   LAW. 

J.  C.  McDonough,  the  plaintiff,  in  his  bill  for  himself  and 
Others,  who  petitioned  council  to  have  this  sewering  done 
under  the  Act  of  May  15,  1889,  by  the  foot-front  rule,  com- 
plain that  the  council  of  the  borough  of  Washington  when 
they  undertook  to  sewer  for  them  under  said  Act,  became 
their  agents  for  said  purpose,  and  that  the  letting  of  the  con- 
tract to  one,  not  the  lowest  responsible  bidder,  and  in  passing 
over  the  lowest  responsible  bidder  and  awarding  the  contract 
for  work  petitioned  for  at  the  price  or  sum  of  $1,887.70  in 
advance  of  the  price  or  sum  for  which  the  lowest  responsible 
bidder  would  do  the  same  work,  on  the  condition  that  home 
labor  would  be  employed,  is  unfair,  unwarranted  and  without 
sufficient  legal  cause,  and  not  a  proper  exercise  of  that  dis- 
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cretion  and  deliberative  power  which  will  excuse  them  from 
the  unnecessary  expenditure  of  petitioners*  money  in  award- 
ing the  contract  to  one  not  the  lowest  responsible  bidder, 
and  that  petitioners  are  entitled  to  relief  in  a  court  of  equity 
restraining  the  execution  of  the  contract  by  bill  filed  before 
its  execution  or  any  work  done  thereunder* 

It  is  true  that  neither  fraud  or  corruption  is  averred  in  the 
bill,  nor  does  the  action  of  a  majority  of  council  in  awarding 
the  contract  in  the  case  at  bar  fall  within  the  rule  laid  down 
in  the  authorities  cited  by  counsel  for  respondents  apply  to 
the  facts  found  in  this  case.  It  is  not  denied  but  that  under 
the  Act  of  May  23,  1874,  P.  L.  233,  directing  municipal  con- 
tracts to  be  awarded  to  "the  lowest  responsible  bidder,"  the 
municipal  authorities  acting  in  their  discretion  and  in  good 
faith  in  the  expenditure  of  money  raised  from  the  entire 
municipality,  or  those  living  on  certain  streets  only,  may 
award  the  contract  to  a  higher  bidder,  if  consideration  of 
superior  skill,  promptness  or  efficiency  on  the  part  of  such 
bidder  led  them  to  do  so;  and  we  understand  this  to  be  the 
rule  from  the  earliest  decisions  of  the  Supreme  Court,  found 
in  Com.  ex  rel.  ,v,  Mitchell,  82  Pa.  343,  and  Findley 
V,  Pittsburg,  lb.  351,  down  to  Renting  et  al.  v.  Titusville, 
175  Pa.  512.  When  the  above  is  found  to  be  the  facts  in  any 
particular  case  the  court  cannot  interfere  with  a  discretionary 
power  and  deliberative  act  when  so  exercised,  but  when  it  is 
made  to  appear  that  the  council  rejected  the  "lowest  responsi- 
ble bidder"  and  awarded  the  contract  to  a  higher  bidder  by 
nearly  $2,000  in  a  contract  of  $9,000  at  the  most,  being  ex- 
pended by  the  property-owners  on  a  few  streets  in  sewering, 
on  petition  of  those  property-owners  abutting  thereon,  and 
at  their  expense,  and  not  the  expense  of  the  property-owners 
of  the  borough  at  large,  on  a  contract  by  the  borough  for  the 
general  health  of  the  whole  people,  but  in  awarding  the  con- 
tract to  a  higher  bidder  the  municipal  authorities  in  the 
majority  were  not  acting  in  the  exercise  of  their  discretion  and 
good  faith  and  tiot  in  consideration  of  superior  skill,  prompt- 
ness or  efficiency  upon  the  part  of  the  highest  bidder,  but 
upon  the  ad  hominem  ad  captandum  vulgus  principles,  that 
the  higher  bidder  would  employ  home  labor  in  the  perform- 
ance of  the  work,  and  make  that  a  condition  precedent  upon 
which  sufficient  votes  were  to  be  obtained,  to  award  the  con- 
tract, then  that  wise  rule  early  laid  down  by  the  Supreme 
Court  and  adhered  to  in  the  latest  decision  upon  the  subject. 
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has  been  violated  and  the  reason  of  the  rule  no  longer  applies 
and  a  different  one  is  interposed.  It  cannot  be  denied  that  if 
the  contract  was  awarded  by  a  sufficient  number  of  council 
voting  for  the  higher  bidder  for  the  controlling  or  principal 
reason  they  would  employ  home  labor,  to  carry  the  contract  to 
such  bidder,  it  is  unfair  to  the  petitioners  for  the  sewering  and 
the  lowest  responsible  bidder  as  well,  in  addition  to  being 
awarded  without  sufficient  legal  cause,  and  against  public  pol- 
icy. In  the  American  Pavement  Co.  v,  Wagner,  139  Pa.  623, 
Mr.  Justice  Clark  says:  "If  the  contract  had  been  awarded  to 
any  other  than  the  lowest  responsible  bidder,  upon  a  bill  to 
enjoin  the  execution  of  it  the  city  authorities  would  doubtless 
be  required  to  assign  and  show  a  sufficient  legal  cause,  es- 
pecially if  the  act  was  accompanied  by  evidence  of  bad  faith 
and  unfairness.  The  interests  of  the  city,  as  well  as  the  rights 
of  individuals,  might  seriously  suffer  at  the  hands  of  a  dis- 
honest and  unfaithful  official,  who  would  avail  himself  of  the 
advantage  of  his  position  corruptly  to  favor  his  friends.  Such 
a  course  would  discourage  bidders  and  destroy  all  honest  and 
fair  competition.  Practices  of  this  kind  cannot  be  too 
harshly  condemned,  but  we  are  not  at  liberty  to  assume  fraud, 
unfairness  or  favoritism  without  proof."  We  have  found  no 
actual  fraud  in  the  case  at  bar,  but  by  the  casting  of  the  votes 
of  at  least  two  councilmen  for  a  higher  bidder,  if  not  three, 
for  the  reason  that  he  would  employ  home  labor,  and  those 
two  votes  being  sufficient  to  carry  the  motion,  we  have  found 
from  the  proofs  before  us  that  this  was  unfairness  to  the  peti- 
tioners, who  were  paying  for  the  improvement,  and  to  the 
lowest  responsible  bidder,  and  favoritism  to  the  higher  bidder 
agreeing  to  employ  home  labor;  non  constat,  the  lowest  re- 
sponsible bidder  might  have  agreed  to  employ  home  labor 
if  this  condition  had  been  made  to  apply  to  him  as  well,  and 
thus  would  the  petitioners  who  were  to  foot  the  bill  have 
been  saved  the  additional  price  or  sum  of  $1,887.70.  The 
right  of  a  town  council  to  award  a  contract  for  sewering  to  a 
higher  bidder  over  the  lowest  responsible  bidder  for  the 
reason  he  would  employ  home  labor  on  the  work  would 
imply  the  right  to  award  it  for  this  reason  to  the  highest 
bidder  offering  himself.  This  would  not  be  acting  in  the 
interests  of  the  public,  whose  interests  it  is  the  duty  of  the 
council  to  serve,  and  in  this  case,  whose  agent  it  is. 

In  the  case  of  the  New  York  &  Cleveland  Gas  Coal  Co. 
V.  Pittsburg  et  al.,  6th  Dist.  Rep.  757,  White,    P.   J.,    held 

vou  XX.— 23 
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that  an  injunction  would  be  granted  at  the  instance  of  the 
coal  company,  where,  under  the  Act  of  May  23,  1874,  requir- 
ing that  "all  work  and  materials  for  a  city  exceeding  $50 
shall  be  performed  under  contract  to  the  lowest  responsible 
bidder,  under  such  regulations  as  shall  be  prescribed  by  ordi- 
nance," councils  have  merely  the  right  to  approve  or  dis- 
approve a  contract,  and  the  power  of  disapproval  cannot  be 
exercised  arbitrarily  and  without  some  good  and  sufficient 
reason,  and,  therefore,  where  councils  without  investigation, 
but  through  the  efforts  of  certain  representatives  of  labor  or- 
ganizations, were  induced  to  disapprove  a  contract  awarded 
to  a  coal  company  which  was  the  lowest  responsible  bidder, 
and  which  had  complied  in  all  respects  with  said  law  and  or- 
dinance to  restrain  a  re-advertisement  for  bids.  The  above 
reasoning  is  sound,  and  persuasive  on  us,  and  is  in  harmony 
with  a  wise  public  policy,  and  supports  the  principle  that  con- 
tracts for  public  work  cannot  be  let  to  a  higher  bidder  for  no 
other  reason  than  that  he  will  employ  home  labor  to  do  the 
work,  when  the  lowest  responsible  bidder  has  complied  with 
the  specifications  adopted  by  council  and  has  submitted  an 
intelligent  bid  for  the  same  work. 

As  if  this  were  not  sufficient  to  invoke  the  restraining  hand 
of  a  court  of  equity,  the  complainants  further  contend  that 
the  second  section  of  the  Act  of  May  15,  1889,  P.  L.  220,  as- 
sessing the  cost  of  sewage  tax  by  the  foot-front  rule  is  super- 
seded and  repealed  by  the  eighth  section  of  the  Act  of  May 
16,  1891,  P.  L.  75,  which  provides  for  the  cost  of  sewers,  etc., 
by  the  appointment  of  viewers  who  shall  assess  the  costs  and 
expense  of  the  sewer,  etc.,  upon  the  property  benefited  ac- 
cording to  benefits.  In  support  of  this  proposition  and  in 
denial  of  it,  counsel  for  complainant  and  respondents  cite,  as 
the  leading  case.  Hand  v.  Fellows,  148  Pa.  456;  Com.  v. 
George,  148  Pa.  463;  Hanover  Borough's  Ap.,  150  Pa.  202; 
Beltzhoover  Borough,  173  Pa.  213. 

Under  the  rulings  of  the  Supreme  Court  in  the  foregoing 
cases,  we  are  not  convinced  from  the  argument  of  the  com- 
plainant's counsel  that  these  two  sections  of  the  Acts  of  1889 
and  1891,  providing  for  the  cost  of  sewers  by  the  foot-front 
rule,  and  the  assessment  by  viewers  of  benefits  are  antagonis- 
tic and  cannot  stand  together,  especially  as  we  think  this  ques- 
tion could  not  be  made  the  basis  in  this  equitable  proceeding 
of  a  restraining  order  on  council,  since  under  the  Act  of  May 
15,  1889,  the  petitioners  in  this  case  petitioned   council   to 
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sewer  the  streets  in  question  under  the  foot-front  rule.  Nor 
are  we  convinced  that  the  sewering  of  the  streets  in  question 
would  be  the  incurring  of  a  new  debt  on  the  part  of  the  bor- 
ough so  as  to  bring  its  indebtedness  beyond  the  constitutional 
provision  limiting  the  power  of  municipal  corporations  to  con- 
tract debts.  The  contract  here  is  exclusively  for  work  to  be 
done  in  the  construction  of  sewers  under  the  provisions  of  the 
Act  of  May  15,  1889,  P.  L.  220;  the  ordinance  was  passed 
upon  the  petition  of  a  majority  of  the  property-owners  on 
said  streets  and  alleys  and  expressly  providing  that  the  entire 
cost  of  construction  shall  be  collectible  from  the  abutting 
property-owners  in  accordance  with  the  provisions  of  said 
Act.  No  additional  indebtedness  would  be  incurred  by  the 
borough  in  the  letting  of  the  contract  which  would  offend 
the  provisions  of  the  Act  of  1874.  Section  5  of  that  Act  pro- 
vides, "The  word  indebtedness  used  in  this  Act  shall  be 
deemed,  held  and  taken  to  include  all  manner  of  debt,  as  well 
floating  as  funded,  of  the  said  municipality,  and  the  net 
amount  of  indebtedness  shall  be  ascertained  by  deducting 
from  the  gross  amount  thereof  the  moneys  in  the  treasury, 
all  outstanding  solvent  debts,  and  all  revenues  applicable 
within  one  year  to  the  payment  of  the  same."  The  Act  of 
1889  provides  for  the  collection  of  the  cost  of  sewering  from 
the  property-owner  upon  the  completion  of  the  work,  and 
unless  paid  by  the  property-owner  a  municipal  lien  may  be 
filed  within  sixty  days  after  notice  of  assessment.  It  is, 
therefore,  manifest  that  the  borough  in  contracting  for  this 
improvement  would  not  be  increasing  its  indebtedness,  as  the 
law  authorizes  the  collection  of  this  special  assessment  within 
less  than  one  year,  and  the  above-quoted  section  of  the  Act 
of  1874  authorizes  its  deduction  from  the  total  indebtedness 
of  the  borough,  it  being  within  the  class  of  **revenue  applica- 
ble within  one  year  to  the  payment  of  the  same.*'  See  Dillon 
on  Municipal  Corporations,  Sec.  88;  Appeal  of  City  of  Erie, 
91  Pa.  398;  Wade  et  al.  v.  Oakmont  Borough,  165  Pa.  479. 

We  cannot  sustain  the  contentions  of  the  complainant  that 
the  second  section  of  the  Act  of  May  15,  1889,  is  superseded 
by  the  eighth  section  of  the  Act  of  May  16,  1891.  Nor  that 
the  awarding  of  the  contract  would  be  increasing  the  indebt- 
edness of  the  borough  beyond  the  limit  fixed  by  law.  And 
while  courts  should,  and  do,  look  with  disfavor  upon  applica- 
tions to  their  equitable  side  to  interpose  between  contending 
factions  of  municipal  bodies,  and  recognize  the  principle  that 
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they  are  answerable  to  a  constituency,  nevertheless,  when 
the  action  of  a  sufficient  number  of  a  municipal  body  to  con- 
stitute a  majority,  in  awarding  a  contract  at  the  expense  of 
the  taxpayer  to  a  higher  bidder,  over  the  lowest  responsible 
bidder  (and  we  use  the  word  responsible  in  its  legal  sense 
in  this  connection)  is  based,  not  upon  considerations  of 
superior  skill,  promptness  or  efficiency  on  the  part  of  such 
bidder  as  to  lead  them  so  to  do,  but  because  he  will  agree 
to  employ  home  labor  on  the  job,  it  is  the  letting  of  the  con- 
tract for  insufficient  legal  cause;  is  against  public  policy;  is 
an  invasion  of  individual  rights;  is  unfairness  and  favoritism, 
which,  if  allowed,  would  soon  result  in  not  only  discouraging 
but  in  shutting  out  entirely  all  fair  competition  in  open  mar- 
ket for  public  work  to  be  let  by  contract. 

We  have  very  carefully  considered  this  case.  The  wit- 
nesses were  examined  before  us,  and  we  noted  their  answers 
and  their  manner  and  their  bias,  and  in  special  instances,  lack 
of  candor  and  want  of  recollection  of  recent  occurrences 
connected  with  their  part  in  awarding  this  contract  which 
they  should  remember,  and  for  the  further  reason,  it  was 
argued  by  counsel,  that  a  continuance  of  the  injunction  here- 
tofore granted  would  result  in  stopping  a  needed  public  im- 
provement. From  all  this  we  have  acted  with  due  caution, 
and  though  it  may  be  true  it  will  stop  for  a  time  a  needed 
public  improvement,  the  fault  and  the  remedy  lie  within  the 
reach  of  the  respondents,  and  not  the  court. 

And  now,  to  wit,  Jan.  29,  1898,  this  cause  came  on  to  be 
heard  on  bill  and  answer,  and  testimony  taken  in  open  court 
on  behalf  of  the  parties  claimants  and  respondents,  on  final 
hearing  to  continue  or  dissolve  the  preliminary  injunction 
heretofore  granted  restraining  and  inhibiting,  until  final  hear- 
ing, the  town  council  from  entering  into  a  contract  with  the 
said  R.  T.  Hallam  &  Sons,  let  at  its  meeting  on  May  13,  1897, 
for  the  sewering  of  said  streets  and  alleys  named  in  ordinances 
enacted  March  22,  1897,  and  April  19,  1897,  and  after  argu- 
ment of  counsel  and  upon  due  consideration  of  the  whole 
case,  it  is  ordered,  adjudged  and  decreed  that  the  preliminary 
injunction  heretofore  granted  be  now  made  perpetual,  and 
that  the  costs  of  this  proceeding  be  paid  by  the  borough  of 
Washington. 

From  Robert  W.  Parkinson,  Jr.,  Esq.,  Washington,  PiL 
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D.  T.  Sample  v.  L.  M.  ShideL 
Justice  of  the  peace — Notice — Relationship  to  parties. 

The  defendant  in  a  suit  before  a  justice  of  the  peace  cannot  iustly  com- 
plain of  the  justice  having  given  her  an  opportunity  to  pay  by  a  notice 
previously  sent  to  her. 

Where  it  is  alleged  that  a  justice  was  guilty  of  corruption  and  unfair- 
ness, the  fact  that  counsel  appeared  to  be  "after  him,"  and  that  he  may 
have  become  "flustered"  is  to  be  considered  in  arriving  at  his  intention. 

It  is  against  public  policy  for  a  justice  of  the  peace  to  try  a  case  under 
objection  of  one  of  the  parties  where  the  other  is  related  to  him. 

A  contract  to  put  letters  on  a  window  for  $6  is  an  entire  contract,  not 
divisible,  consisting  of  the  sale  of  the  letters  at  $5  and  the  employment 
of  the  plaintiff  to  put  them  up  for  $1,  and  the  measure  of  damages  for 
the  breach  is  $6. 

Where  a  plaintiff  reduces  his  claim  from  $6  to  $5  to  prevent  an  appeal 
by  defendant,  and  the  justice  gives  judgment  for  plaintiff,  the  judgment 
will  be  reversed. 

Certiorari  to  justice  of  the  peace.  C.  P.  Washington  Co. 
Nov.  T.,  1897,  No.  75. 

Clark  &  Berryman  and  /.  W.  Baum,  for  appellant. 
H,  J.  Vankirk,  contra. 

McIlvaine,  p.  J.,  Jan.  29,  1898. — Four  reasons  have  been 
assigned  in  support  of  the  exceptions  taken  to  the  record  of  the 
justice  of  the  peace  in  this  case.  In  our  opinion  two  of  them 
are  not  sustained  by  the  testimony  submitted  for  our  con- 
sideration, to  wit:  "(b)  the  justice  acted  as  the  agent  and  at- 
torney of  the  plaintiff  in  the  collection  of  the  claim  before 
suit  brought,"  and  "(d)  the  said  justice  was  guilty  of  mis- 
conduct and  partiality  in  the  trial  of  the  cause,  in  that  he  of 
own  motion  secured  the  attendance  at  the  trial  during  the 
progress  of  the  hearing  of  the  witness,  John  S.  Durkin,  when 
it  was  found  that  his  deposition  could  not  be  used,  and  in 
other  respects  was  guilty  of  misconduct  and  partiality."  "(t>)" 
It  is  a  common  practice  among  our  justices  of  the  peace  to 
notify,  personally  or  by  letter,  debtors  that  a  claim  has  been 
left  in  their  hands,  and  that  a  summons  will  issue  if  the  same 
is  not  paid  within  a  given  time.  This  is  often  done  at  the 
instance  of  the  creditor  who  does  not  wish  to  place  unneces- 
sary costs  upon  the  defendant.  We  can  see  nothing  wrong 
in  the  indulgence  thus  extended  or  how  the  defendant  can 
justly  complain  of  the  justice  having  given  her  an  opportunity 
to  pay  the  plaintiffs  claim  without  suit  if  she  so  desired. 

("d.")  It  must  be  remembered  in  judging  the  conduct  of 
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the  justice  at  the  trial,  of  which  complaint  is  made,  that  the 
plaintiff  was  without  counsel,  while  the  defendant  was  ably 
represented  by  two  attorneys,  who,  in  conducting  their  client's 
case,  showed  considerable  feeling  toward  the  justice  and 
great  zeal  in  the  cause  of  her  whom  they  represented.  It 
was  a  man  against  a  woman,  and  their  gallantry  as  well  as 
professional  skill  was  appealed  to. 

The  justice  from  the  start  was  put  on  the  defensive;- the 
counsel  appeared  to  be  after  him  as  well  as  the  plaintiff,  and 
it  may  be  that  he  became  somewhat  flustered,  and  may  have 
said  and  done  something  that  was  not  in  keeping  with  the 
strictest  rules  of  judicial  decorum  and  discretion,  but  we  do 
not  believe  that  he  intended  to  be  unfair,  or  that  he  was  guiltv 
of  any  such  misconduct  or  intentional  partiality  as  would 
taint  the  judgment  he  rendered  or  subject  him  to  the  charge 
of  corruptly  deciding  the  case. 

We  think,  however,  that  the  judgment  should  be  reversed 
for  the  reasons  assigned  in  paragraphs  "(a)"  a^d  "(c)»"  ^^ 
wit:  "(^)  t^^  said  justice  was  related  to  the  plaintiff,  being  a 
full  cousin  of  the  said  D.  T.  Sample,"  and  "(c)  the  claim  sued 
for  was  based  upon  an  entire  contract  for  the  payment  of  $6 
for  the  goods  to  be  furnished,  and  the  said  .  .  .  plaintiff,  for 
the  purpose  of  depriving  the  defendant  of  the  right  of  appeal, 
reduced  the  claim  to  $5  and  brought  suit  for  that  amount.*' 

As  the  justice  said  in  his  ruling  on  the  defendant's  motion 
to  dismiss  the  suit  because  of  relationship  existing  between 
the  justice  and  the  plaintiff,  there  is  no  Act  of  Assembly  dis- 
qualifying a  justice  where  either  of  the  parties  is  his  cousin; 
but  we  are  of  opinion  that  it  is  against  public  policy  for 
a  justice  to  try  a  case  under  objection  of  one  of  the  parties 
where  the  other  is  related  to  him.  That  due  regard  for  the 
even-handed  administration  of  justice  that  should  character- 
ize all  courts  suggests  at  least  the  impropriety  of  a  justice 
insisting  on  trying  a  case  of  a  relative  when  the  other  side 
objects.  He  may  be  so  constituted  as  to  try  the  case  im- 
partially, but  it  gives  logical  grounds — grounds  sustained  by 
the  average  human  experience — ^to  call  in  question  the  justice 
of  his  decision  and  thus  bring  the  courts  of  justice  into  dis- 
repute. Nothing  is  so  important  as  the  well-grounded  belief 
in  the  public  mind  that  our  courts  are  strictly  impartial,  and 
nothing  should  be  done  by  any  judge  to  call  this  belief  in 
question.  Avoid  even  the  appearance  of  partiality  rather 
than  to  put  to  test  ability  to  ignore  undue  influence  is  the  safe 
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course  for  any  judge  to  pursue.  In  our  court  we  cannot 
recall  any  case  where  a  judge  presided  who  was  related  in 
any  degree  to  one  of  the  parties,  while  we  recall  a  number  in 
which  the  judge  declined  to  try  the  case  on  account  of  such 
relationship.  We  have  always  felt  it  our  duty  to  excuse  a 
juror  who  was  a  cousin  to  either  of  the  parties,  and  never  to 
appoint  a  relative  to  any  position  where  he  would  be  called 
upon  to  pass  upon  any  controverted  question.  In  the  case 
of  John  C.  Brown  v,  H.  L.  Erbrecht,  No.  217,  May  T.,  1894, 
we  reversed  the  judgment  of  the  justice  for  the  reason  that 
he  was  related  to  one  of  the  parties. 

In  a  number  of  cases  in  the  courts  of  common  pleas  of  this 
state  the  principle  for  which  we  contend  is  maintained:  McGee 
V.  Jackson,  2  Pa.  C.  C.  R.,  136;  Watterson  v.  Ramsey,  2  Pa. 
C  C.  R.  137;  Singer  v.  Mfg.  Co.,  2  Pa.  C.  C.  R.  578;  Spidle 
V.  Robinson,  2  Pa.  C.  C.  R.  642. 

There  is  another  reason  why  we  should  apply  this  rule  in 
all  its  strictness  in  this  case.  The  plaintiff,  who  drew  his  own 
affidavit  of  claim,  reduced  his  claim  from  $6  to  $5,  and  thus 
prima  facie  prevented  the  defendant  from  taking  an  appeal. 
It  is  clear  to  our  mind  that  the  plaintiff,  if  he  is  entitled  to  re- 
cover anything  from  the  defendant,  is  entitled  to  recover  the 
contract  price  of  his  work,  $6. 

The  work  he  was  to  do  was  to  place  certain  aluminum  let- 
ters on  the  defendant's  window.  The  contract  was  an  entire 
contract.  It  was  not  divisible,  consisting  of  the  sale  of  the 
letters  at  $5  and  the  employment  of  the  plaintiff  to  put  them 
up  at  $1.  If  the  defendant  prevented  the  plaintiff  from  per- 
forming his  contract  of  rendering  the  service  contracted  for, 
then  the  measure  of  the  damage  was  the  contract  price,  $6. 
Why  should  the  plaintiff  say  he  would  not  charge  the  de- 
fendant $1  as  the  work  of  putting  the  letters  up  was  worth 
that  much  and  the  defendant  did  not  have  the  work  done? 
It  would  be  just  as  logical  to  say  that  he  would  not  charge  her 
for  the  letters  because  she  did  not  take  them.  She  refused  to 
accept  either  the  letters  or  the  work.  To  our  mind  the  plain- 
tiff had  a  purpose  in  reducing  his  claim  from  $6  to  $5,  and 
that  purpose  was  to  prevent  the  defendant  from  obtaining 
an  appeal  if  he  obtained  a  judgement.  He  was  clearly  en- 
titled to  recover  $6  if  anything  on  the  claim  he  set  up,  and  the 
allowance  of  a  credit  of  $1  was  a  mere  gratuity. 

And  now,  Jan.  19,  1898,  judgment  of  justice  reversed. 

From  R.  W.  Parkinson,  Jr.,  Esq.,  Washington,  Pa. 
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Murray  v.  Board  of  Public  Grounds  and  Buildings. 

Board  of  public  grounds — Discretionary  power  of— Letting  of 
contracts — Act  of  i8gSy  P*  ^-  22. 

Plaintiff  complied  with  the  formal  requirements  of  the  Act  of  1895,  P. 
L.  22,  relating  to  the  board  of  public  grounds  and  buildings,  and  made 
bids  for  the  furnishing  of  certain  supplies  and  the  performance  of  certain 
work.  The  defendant  board  refused  to  accept  his  bid,  although  it  was  the 
lowest.  Upon  a  mandamus  proceeding  the  board  returned  that  in  the 
exercise  of  their  discretion  they  had  rejected  the  plaintiff's  bid  because 
in  their  opinion  he  was  not  the  lowest  responsible  bidder,  and  gave  their 
reasons  upon  which  they  based  their  opinion.  i/^W,  that  the  averments 
made  out  a  case  for  the  exercise  of  the  board's  discretion,  and  the  refusal 
of  the  plaintiff's  bid  was  final. 

If  the  board,  in  good  faith,  believe  the  allegations  to  be  true,  good  faith 
and  an  honest  belief  in  the  accuracy  of  their  information  must  be  pre- 
sumed, without  averment  or  proof  to  the  contrary. 

Mandamus.  C.  P.  Dauphin  Co.  Commonwealth  Docket, 
1896,  No.  637. 

Van  Dyke,  for  plaintiff. 

Elkxtiy  deputy  attorney-general,  for  defendant. 

McPherson,  J.,  April  8,  1897. — ^This  case  was  argued 
upon  demurrer  to  the  defendant's  answer.  The  undisputed 
facts  are  as  follows:  The  plaintiff  complied  with  the  formal 
requirements  of  the  Act  of  1895,  P-  L.  22,  and  ui>on  June  2, 
1895,  made  bids  for  the  furnishing  of  certain  supplies  and  the 
performance  of  certain  work.  For  the  purpose  of  this  pro- 
ceeding it  will  be  assumed  that  his  bid  was  the  lowest.  The 
defendants  refused  to  accept  it,  however,  and  awarded  the 
contracts  to  another  person,  taking  the  position  that  the 
plaintiff  was  not  the  lowest  responsible  bidder.  This  action 
is  brought  to  compel  the  board  to  award  the  contract  to  the 
plaintiff. 

The  Act  of  1895  requires  the  defendants  to  advertise  for 
proposals  to  furnish  certain  supplies  and  do  certain  work;  to 
open  and  publish  the  proposals  on  the  first  Tuesday  of  June, 
and  "as  soon  thereafter  as  practicable  [to]  award  the  contracts 
to  the  lowest  responsible  bidder."  The  question  now  pre- 
sented is:  Upon  the  facts  of  this  particular  case,  is  the  judg- 
ment of  the  board  final,  or  may  it  be  revised  and  reversed  in 
this  proceeding?  It  was  decided  in  Com.  v,  Philadelphia,  176 
Pa.  592,  with  reference  to  the  new  controller  of  Philadelphia, 
that  his  duties  "are  partly  ministerial  and  partly  discretion- 
ary; and  while  the  courts  will  not  review  his  discretion  exer- 
cised in  a  proper  case,  yet  he  is  not  above  the  law,  and  his  dis- 
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cretion  is  not  arbitrary  but  legal.  When,  therefore,  he  is 
called  upon  by  the  courts  the  facts  must  be  made  to  appear 
sufficiently  to  show  that  they  bring  the  case  within  his  dis- 
cretion, and  that  it  was  exercised  in  obedience  to  law.  On 
this  subject  the  courts  are  the  final  authority,  and  their  juris- 
diction cannot  be  ousted  by  simply  putting  forth  the  assertion 
of  discretionary  power,  without  showing  that  the  matter  was 
properly  within  such  discretion."  If,  therefore,  the  board  had 
simply  returned  that  in  the  exercise  of  their  discretion  they 
had  rejected  the  plaintiff's  bid  because  in  their  opinion  he  was 
not  the  lowest  responsible  bidder,  the  question  would  have 
arisen  whether  upon  this  return  the  court  could  decide  that 
their  discretion  had  been  properly  exercised.  But  the  answer 
goes  further  and  makes  the  following  averments,  which  for 
the  purpose  of  this  argument  are  admitted  by  the  demurrer 
to  be  true:  "It  is  further  averred  that  the  said  board  of  com- 
missioners of  public  grounds  and  buildings  did  not  consider 
the  petitioner  to  be  the  lowest  responsible  bidder  within  the 
meaning  of  the  Constitution  and  the  Act  of  Assembly.  As 
a  further  return  to  said  writ  it  is  alleged  by  the  respondent 
that  the  petitioner  was  awarded  a  similar  contract  under  a 
former  board,  and  difficulties  having  arisen  in  making  a  settle- 
ment with  the  relator  under  said  former  contract  on  account 
of  large  and  excessive  overcharges  for  extras,  and  that  facts 
were  developed  in  investigating  said  claim  for  extras  of  such 
a  nature  as  to  impress  the  board  with  a  belief  that  he  was  not 
a  responsible  bidder  within  the  meaning  of  the  law,  and  has 
been  unfair  and  unreasonable  in  his  dealings  with  the  com- 
monwealth, and  for  this  reason  it  was  the  unanimous  judg- 
ment of  said  board  that  it  was  not  to  the  interest  of  the  com- 
monwealth to  enter  into  further  contracts  with  him." 

In  our  opinion  these  averments  make  out  a  case  for  the 
exercise  of  the  board's  discretion,  and  therefore  require  us  to 
say  that  their  refusal  of  the  plaintiff's  bid  is  final.  It  is  not 
necessary  to  insist  that  these  allegations  must  for  the  present 
be  regarded  as  true.  It  is  enough  if  the  board,  in  good  faith, 
believe  them  to  be  true;  and,  without  averment  or  proof  to 
the  contrary,  good  faith  and  an  honest  belief  in  the  accuracy 
of  their  information  must  be  presumed.  The  present  case  is 
much  like  Com.  v.  Mitchell,  82  Pa.  343.  There  a  mandamus 
was  asked  to  compel  the  city  councils  of  Pittsburg  to  award 
a  contract  to  a  partnership;  and  it  was  answered  that  one  of 
the  firm  was  a  man  of  intemperate  habits,  whose  character  for 
sobriety  would  not  warrant  the  councils  in  giving  the  con- 
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tract  to  the  firm;  that  he  had  attempted  to  bribe  the  mechan- 
ical engineer  of  the  water  works,  who  was  the  inspecting 
officer  of  the  contract;  and  that  the  firm,  by  some  means  or 
other,  had  perpetrated  a  gross  deceit  and  wrong  upon  a  com- 
mittee of  councils  in  certain  details  which  were  set  out  spe- 
cifically. Issue  was  joined  and  testimony  was  taken  upon 
these  averments,  and  the  court  found  that  they  were  not  true; 
nevertheless,  because  the  court  also  found  that  the  water 
committee  and  the  councils  were  "of  the  full  belief  that  such 
facts  were  true,"  the  mandamus  was  refused.  This  action 
the  Supreme  Court  approved,  holding  that  the  word  "respon- 
sible," as  employed  in  the  Cities'  Act  of  1874,  P.  L.  230,  when 
applied  to  contracts  that  require  for  their  execution  not  only 
pecuniary  ability,  but  also  judgment  and  skill,  imposed  upon 
the  city  authorities  not  merely  the  ministerial  duty  of  ascer- 
taining the  lowest  bid  and  the  pecuniary  responsibility  of  the 
bidder  and  his  sureties,  but  imposed  also  duties  and  powers 
which  were  deliberative  and  discretionary.  Therefore,  as 
the  complaint  was  made  against  a  person  or  body  that  had  a 
discretionary  or  deliberative  function,  and  had  exercised  that 
function  according  to  the  best  of  his  or  its  judgment,  it  was 
further  decided  that  the  writ  of  mandamus  would  not  lie. 

A  similar  case  is  Douglass  v.  Com.,  108  Pa.  559,  in  which 
the  court  say  in  construing  the  same  statute:  "The  Act  calls 
for  an  exercise  of  duties  and  powers  which  are  deliberate  and 
discretionary.  If  the  authorities  act  in  good  faith,  although 
erroneously  or  indiscreetly,  mandamus  will  not  lie  to  compel 
them  to  modify  or  change  their  decision."  This  is  essentially 
the  thought  expressed  in  somewhat  different  words  in  Runkle 
V,  Com.,  97  Pa.  328:  "Where  a  person  or  body  is  clothed 
with  judicial,  deliberative  or  discretionary  powers,  and  he  or 
it  has  exercised  such  powers  according  to  his  or  its  discretion, 
mandamus  will  not  lie  to  compel  a  revision  or  modification 
of  the  decision  resulting  from  the  exercise  of  such  discretion, 
though  in  fact  the  decision  may  have  been  wrong."  See  also 
Dechert  v.  Com.,  113  Pa.  229;  Felts  v.  Railroad,  160  Pa.  503; 
Vitrified  Brick  Co.  v.  Philadelphia,  164  Pa.  477;  Renting  v, 
Titusville,  175  Pa.  12.  In  the  case  last  named  the  complain- 
ant, McDonald,  was  a  lower  bidder  than  Rouse,  to  whom  the 
contract  was  awarded;  nevertheless  the  court  say:  "If  it 
clearly  appear,  therefore,  that  McDonald  was  a  lower  bidder 
than  Rouse,  in  the  absence  of  evidence  tending  to  show  that 
the  authorities  acted  in  bad  faith  or  from  corrupt  motives, 
they  might  award  the  contract  to  a  higher  bidder,  if  con- 
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siderations  of  superior  skill,  promptness  or  efficiency  on  the 
part  of  such  bidder  led  them  so  to  do."  A  similar  conclusion 
has  been  reached  by  the  Superior  Court  in  Kell  v.  Rudy,  i 
Super.  Ct.  507. 

Note. — See  also  Philadelphia  Metallic  Co.  v.  Board  of  Public  Grounds 
and  Buildings,  16  Pa.  C.  C.  R.  431. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Matthews  v,  Kooh. 


Seduction — Mother  and  daughter — Master  and  servant — Mar- 
ried women. 

A  married  woman  deserted  by  her  husband  cannot  sue  to  recover  dam- 
ages for  the  seduction  of  her  daughter  at  the  time  over  twenty-one  years 
of  age,  unless  she  shows  an  express  contract  establishing  the  relation  of 
mistress  and  servant  between  herself  and  daughter.  The  mere  perform- 
ance of  household  duties  by  the  daughter  is  not  sufficient  to  establish 
such  relation. 

Rule  for  new  trial.  C.  P.  Berks  Co.  Feb.  T.,  1897, 
No.  14. 

Jacobs  &  Keiser,  for  plaintiff. 
Rotliermel  Bros,,  for  defendant. 

Endlich,  J.,  Jan.  22,  1898. — The  plaintiff  in  this  case  is  a 
married  woman  deserted  by  her  husband,  who  is  not  shown 
or  alleged  to  be  dead.  She  sues  to  recover  damages  for  the 
seduction  of  her  daughter,  at  the  time  over  twenty-one  years 
of  age.  Her  demand,  thus  founded,  derives  no  support  from 
the  Act  of  April  19,  1843,  P-  L.  348,  Sec.  2,  because  the  right 
there  given  is  given  only  to  widows.  It  is  unaided  by  the 
Act  of  May  4,  1855,  P.  L.  430,  Sec.  3,  because  the  powers 
with  which  a  deserted  mother  is  there  vested  in  respect  of  her 
children  have  manifest  relation  to  minor  children,  being  ex- 
pressly conditioned  upon  her  performance  of  the  correlative 
duties  of  education  and  maintenance.  It  has  no  basis  in  Act 
of  June  26,  1895,  P.  L.  316,  because  that  statute  in  terms 
refers  only  to  minor  children.  Being  thus  thrown  back  upon 
her  rights  at  common  law,  the  plaintiff  is  subject  to  the  doc- 
trine that  the  relation  of  master  and  servant  is  not  presumed 
to  exist  between  mother  and  child  as  it  is  between  father  and 
child,  but  must  be  constituted  as  between  strangers  in  blood, 
less  evidence,  however,  being  sufficient  to  establish  it:  South 
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V.  Denniston,  2  Watts,  474;  Femsler  v,  Moyer,  3  W.  &  S.  416; 
Ry.  Co.  V.  Stutler,  54  Pa.  375;  Burrell  Township  v.  Guar- 
dians, 62  lb.  472;  Dunlap  v.  Linton,  144  lb.  335,  339;  Franz 
V.  Riehl,  5  Dist.  R.  565.  Now  the  foundation  of  the  action 
for  damages  by  reason  of  seduction  is  the  existence  of  the  re- 
lation of  master  and  servant,  and  its  gist  the  consequential 
loss  of  service  to  which  the  master,  by  reason  of  the  existence 
of  that  relation,  was  entitled:  Logan  v,  Murray,  6  S.  &  R. 
175;  Wilson  V,  Sproul,  3  P.  &  W.  49.  It  follows  that,  in  or- 
der to  recover  in  this  action,  it  was  essential  for  plaintiff  to 
prove  as  a  fact  the  existence  of  the  relation  of  mistress  and 
servant  between  herself  and  her  daughter,  which,  as  indicated 
in  Ry.  Co.  v,  Stutler,  supra,  at  p.  378,  involves  the  proof  of 
something,  of  some  sort  of  an  arrangement  or  understanding, 
whereby  the  mother  became  entitled  to  the  services  of  the 
daughter,  to  which  at  law  she  has  no  implied  right.  The 
proof,  however,  went  no  further  than  this:  That  the  plaintiff 
was  keeping  house,  and  that  her  daughter  was  living  with 
the  plaintiff  and  doing  the  housework,  having  previously  lived 
and  been  engaged  in  an  employment  away  from  her  mother's 
home,  and  contributed  to  the  latter's  support  such  part  of 
her  earnings  as  she  saw  fit.  Concerning  the  capacity  in 
which  she  was  living  with  and  assisting  her  mother,  the  testi- 
mony of  both  explicitly  negatives  the  idea  of  any  arrange- 
ment whereby  the  mother  became  entitled  to  her  daughter's 
services.  The  mother's  testimony  is  as  follows:  "Q.  You 
had  no  arrangement  between  you?  Was  she  to  get  wages? 
A.  No,  sir.  We  gave  her  no  wages.  Q.  And  there  was  no 
agreement  made  between  you?  She  just  came  home  and  lived 
with  you  and  then  worked,  without  saying  anything  about 
that?  A.  Yes,  sir;  she  had  to  come  home  or  I  would  have 
been  compelled  to  get  somebody  else.  Q.  And  then  that  is 
the  reason  she  came  home,  or  you  would  have  been  com- 
pelled to  get  somebody  else?  A.  Yes,  sir.  Q.  Then  there 
was  no  understanding  between  you  as  to  how  she  should 
work  at  home?  A.  No,  sir.  Q.  No  understanding  of  any 
kind?  A.  No,  sir."  The  daughter's  testimony  entirely 
agrees  with  this:  "Q.  You  went  home  because  she  wanted 
somebody  to  help?  A.  Yes,  sir.  Q.  There  was  no  under- 
standing between  you  and  your  mother  as  to  how  you  should 
work?  You  just  came  home  and  worked  on  for  her  same 
as  any  other  child?  A.  I  helped  her.  Q.  There  was  no  un- 
derstanding between  you?  A.  No,  sir."  Thus  this  case  is 
brought,  by  the  plaintiff's  own  evidence,  squarely  within  the 
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ruling  in  Logan  v.  Murray,  supra,  where  the  Supreme  Court 
refused  to  recognize  the  relation  of  mistress  and  servant  as 
existing  between  a  mother  and  daughter,  though  the  latter 
was  actually  assisting  about  household  duties,  and  the  mother 
had  defrayed  the  lying-in  expenses.  When  it  is  further  re- 
membered that  the  decisions  in  R.  R.  Co.  v.  Banton,  54  Pa. 
495;  Kerr  v.  R.  R.  Co.,  162  lb.  95,  and  similar  cases,  where 
suits  by  a  widow  or  a  deserted  mother  to  recover  damages  for 
the  killing  of  a  minor  child  were  sustained  under  specific  stat- 
utory provisions,  can  have  no  application  to  a  case  like  this, 
it  is  clear  that  the  defendant's  motion  for  a  compulsory  non- 
suit ought  to  have  been  sustained,  and  that  the  verdict  for 
plaintiff  must  now  be  set  aside. 

The  rule  to  show  cause  is  made  absolute. 

From  Robert  P.  Shick,  Esq.,  Reading,  Pa. 


Addis  V.  Addis. 

Divorce — Residence— Jurisdiction, 

The  court  of  common  pleas  has  no  jurisdiction  in  divorce  where  it 
appears  that  four  years  before  the  libel  was  filed  libelant  and  respondent 
left  the  state  and  became  domiciled  elsewhere,  and  that  respondent  never 
returned  and  was  not  served. 

Libel  for  divorce.  C.  P.  Fayette  Co.  Sept.  T.,  1896, 
No.  438. 

McDonald  and  Cray,  for  libel. 

Mestrezat,  J.,  Dec.  6,  1897. — It  appears  from  the  libel 
and  testimony  that  the  libelant  and  respondent  were  on  Jan. 
10,  1883,  citizens  of  this  state,  and  were  married  at  Scottdale, 
Westmoreland  county,  on  that  day.  After  their  marriage 
they  continued  to  reside  in  the  state  till  the  spring  of  1892, 
when  they  removed  to  the  city  of  Baltimore,  in  the  state  of 
Maryland.  Here  they  lived  and  were  domiciled  till  March, 
1894,  when  the  libelant,  with  her  children,  returned  to  this 
county  to  visit  friends.  She  has  resided  here  since,  but  it 
does  not  appear  that  the  respondent  has  ever  returned  to  the 
state.  On  the  contrary,  he  seems  to  be  still  residing  in  Balti- 
more. He  promised  to  remit  the  libelant  sufficient  money 
to  take  her  and  her  children  to  Baltimore,  but  he  failed  to  do 
so.     When  the  libelant  left  Baltimore  another  party  moved 
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into  the  house  she  and  her  husband  had  been  occupying,  and 
the  respondent  soon  thereafter  removed  his  goods  from  it. 
Since  her  departure  from  Baltimore  the  libelant  and  her  chil- 
dren have  received  no  support  from  her  husband. 

We  do  not  think  it  necessary  to  determine  whether  or  not 
the  testimony  discloses  a  case  of  desertion.  We  are  clearly 
of  opinion  that  the  court  has  no  jurisdiction.  At  the  time  of 
the  separation  of  the  parties  they  were  domiciled  in  the  state 
of  Maryland,  and  had  resided  there  two  years.  Since  then 
the  respondent  has  not  returned  to  this  state.  If  there  was  a 
desertion  it  was  in  the  state  of  Maryland.  There  has  been  no 
service  on  the  respondent. 

The  Act  of  April  26,  1850,  gives  the  court  jurisdiction  in 
cases  of  desertion  where  the  parties  at  the  time  of  the  deser- 
tion were  domiciled  in  another  state.  But  to  enable  a  party 
to  obtain  the  benefit  of  this  Act  the  court  must  have  jurisdic- 
tion of  the  respondent.  The  libelant  cannot  remove  into  a 
jurisdiction  foreign  to  that  of  the  respondent,  where  the  al- 
leged cause  of  desertion  occurred,  and  thereby  give  the  court 
jurisdiction.  The  injured  party  must  seek  redress  in  the 
forum  of  the  defendant,  unless  such  defendant  had  removed 
from  what  was  before  the  common  domicile  of  both:  Tucker 
V.  Tucker,  i  Lack.  Jurist,  263;  Com.  v.  Bolich,  18  Pa.  C.  C.  R. 
401.  The  common  domicile  of  the  parties  at  the  time  of  the 
alleged  desertion  was  Maryland,  and  that  state  is  still  the 
domicile  of  the  respondent.  As,  therefore,  there  has  been  no 
service  on  the  respondent,  and  he  has  not  appeared,  this  court 
is  without  jurisdiction:  Nigh  v.  Nigh,  2  Pa.  C.  C.  R.  574; 
Burdick  v.  Burdick,  2  Dist.  Rep.  622 ;  Davis  v,  Davis,  2  Dist. 
Rep.  621 ;  Colvin  v.  Reed,  55  Pa.  375. 

The  Act  of  June  20,  1893,  P-  L.  471,  i  Purd,  Dig.  685,  does 
not  aid  this  application,  as  notice  of  these  proceedings  was 
not  given  the  respondent  by  personal  service  or  registered 
letter,  as  required  by  the  Act.  But  if  such  notice  had  been 
given  would  it,  under  the  facts  disclosed  here,  give  the  court 
jurisdiction  in  this  case?  While  it  is  not  necessary  for  us  to 
determine  this  question  in  the  disposition  of  this  case,  yet  we 
think  that  whatever  might  be  the  effect  in  Pennsylvania  of  a 
decree  in  such  a  case,  there  can  be  no  question  but  that,  out- 
side of  the  state  line,  it  would  be  a  nullity:  Oakley  v,  Oak- 
ley, I  Dist.  Rep.  781. 

The  facts  disclosed  by  the  testimony,  if  properly  proven, 
certainly  call  for  relief  for  the  libelant.  We  are,  therefore, 
very  loath  to  refuse  this  divorce,  but,  for  the  reasons  above 
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Stated,  we  are  compelled,  in  the  present  state  of  the  record, 
to  do  so.  We  will  not,  however,  dismiss  the  libel,  but  will 
award  a  pluries  subpoena,  and  give  the  libelant  another  op- 
portunity to  bring  the  respondent  within  the  jurisdiction  of 
the  court. 


Wheeland  v.  Olarenoe  Atwood,  Defendant,  and  Daniel  Feasler, 

Qarnishee* 

Insurance — Life  insurance — Insurable  interest —  Wagering  policy 
— Attachment-executian. 

A  husband  took  by  assignment  from  his  wife  a  policy  of  life  insurance 
on  the  wife's  life,  and  then  assigned  it  to  a  creditor  of  his  own  to  pay  an 
antecedent  debt.  After  the  death  of  the  wife  the  insurance  company 
paid  the  amount  of  the  policy  to  the  creditor,  the  husband  claiming  no 
interest.  Held,  that  an  attaching  creditor  of  the  husband  had  no  standing 
to  claim  that  the  policy  was  a  wagering  contract,  or  to  attach  the  fund  in 
the  hands  of  the  person  to  whom  it  had  been  paid  by  the  insurance  com- 
pany. 

Rule  for  judgment  on  reserved  question.  C.  P.  Lycoming 
Co.     March  T.,  1897,  No.  470. 

MoYER,  P.  J.,  Jan.  17,  1898. — On  May  i,  1894,  the 
Mutual  Life  Insurance  Company  of  New  York,  issued  its 
policy  of  insurance  on  the  life  of  Charity  D.  Atwood  in  the 
sum  of  $5,000,  payable  to  her  executors,  administrators  or 
assigns.  On  May  19,  1894,  Cliarity  D.  Atwood  made  an  ab- 
solute assignment  of  said  policy  to  Clarence  Atwood,  her  hus- 
band. Aug.  I,  1896,  Clarence  Atwood  made  an  absolute 
assignment  of  said  policy  to  Daniel  E.  Fessler,  the  defendant 
garnishee  in  the  above  entitled  cases.  At  the  time  of  the  as- 
signment by  Clarence  Atwood  to  Fessler,  Atwood  was  in- 
debted to  Fessler  in  the  sum  of  between  $1,800  and  $1,900. 
After  the  assignment  by  Atwood  to  Fessler  the  insurance 
company,  with  full  knowledge  of  this  assignment,  received 
from  Fessler  the  annual  premiums.  Charity  D.  Atwood  died 
on  Feb.  8,  1897,  and  the  Mutual  Life  Insurance  Company, 
of  New  York,  paid  the  amount  of  said  policy,  to  wit,  the 
sum  of  $4,946,  to  the  said  Daniel  Fessler.  At  the  time  of  the 
trial  of  the  cases  both  Atwood  and  Fessler  testified  that  Clar- 
ence Atwood  had  no  interest  whatever  in  the  amount  of  the 
policy  paid  by  the  insurance  company  to  Fessler,  and  that 
Atwood  would  not  receive  any  of  the  proceeds  of  said 
policy. 
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It  is  contended  on  the  part  of  the  plaintiffs  that  under  the 
facts  of  this  case  the  policy  of  insurance  was  a  wagering  con- 
tract, and  that  the  defendant  assignee  could  claim,  at  most, 
the  actual  amount  of  the  indebtedness  due  from  Atwood  to 
him,  and  the  amount  of  premiums  paid  by  the  d-efendant  gar- 
nishee to  the  insurance  company.  That  the  policy  in  this 
case  was  obtained  in  good  faith,  and  not  for  the  purpose  of 
speculation  on  the  hazard  of  a  life,  cannot  be  questioned,  and 
this  is  not  controverted  by  the  plaintiffs.  The  point  made  is 
that  as  Fessler,  to  whom  the  policy  was  assigned,  having  no 
insurable  interest  in  the  life  of  the  assured,  she  not  being  his 
debtor,  and  Fessler  having  taken  the  assignment  for  the  pay- 
ment of  an  antecedent  debt  of  the  husband,  the  policy  became 
a  wagering  contract.  This  position  would  have  been  well 
taken  if  the  insurance  company  had  chosen  to  have  raised  the 
question,  but  as  it  did  not,  and  paid  over  the  amount  of  the 
policy  to  the  defendant  garnishee  with  no  resulting  interest 
in  Atwood,  the  assignor,  the  plaintiffs  are  not  in  a  position  to 
raise  this  question.  This  being  a  contest  between  the  attach- 
ing creditors  of  Clarence  Atwood  and  Daniel  E.  Fessler,  gar- 
nishee, their  rights  to  the  fund  attached  rise  no  higher  than 
that  of  Clarence  Atwood,  their  debtor.  The  creditors  of  At- 
wood might  have  attacked  the  assignment  to  Fessler  as  a 
fraud  upon  their  rights,  but  the  plaintiffs  make  no  such  claim, 
as  it  is  not  pretended  that  the  indebtedness  from  Atwood  to 
Fessler  is  not  bona  fide. 

Under  the  evidence  in  the  case  Clarence  Atwood  could  not 
maintain  an  action  against  Fessler,  neither  could  the  plaintiffs 
in  these  cases  sustain  an  attachment,  as  they  stand  in  the  shoes 
of  the  debtor:  Patten  v,  Wilson,  34  Pa.  299. 

In  an  execution-attachment  the  plaintiff  is  placed  in  the 
position  and  acquires  the  right  of  his  debtor  as  regards  the 
garnishee:  Fessler  v.  Ellis  et  al,  garnishee  of  Fields,  40  Pa. 
248. 

The  legal  representatives  of  Charity  D.  Atwood  make  no 
claim  for  want  of  insurable  interest  by  Fessler  in  her  life. 

Judgment  is,  therefore,  entered  in  favor  of  the  defendants 
on  the  reserved  question  non  obstante  verdicto  in  the  three 
cases. 

Note. — A  similar  decision  was  reached  by  the  Superior  Court  in 
Jarecki  Mfg.  Co.  v.  Hart  Bros.,  5  Super.  Ct.  421,  and  Mengal^  v.  Ins.  Co., 
5  Super.  Ct.  491. 
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Crawford  v.  Borough  of  Ligonier. 

Taxation — Dogs  and  sheep — Double  taxation — Local  legislation. 

The  local  Acts  of  April  3,  1867,  P.  L.  691,  and  March  20,  1868,  P.  L. 
403,  impose  an  annual  tax  upon  all  the  dogs  in  Westmoreland  county  for 
the  creation  of  a  fund  from  which  damages  for  sheep  killed  by  dogs  shall 
be  paid.  The  borough  of  Ligonier  therein,  by  virtue  of  an  ordinance 
passed  pursuant  to  the  Act  of  May  15,  1889,  P.  L.  222,  annually  levies 
and  collects  an  additional  tax  of  like  amount  on  all  dogs  in  the  borough. 
Held,  (i)  that  such  additional  tax  cannot  be  levied  and  collected.  (2) 
That  the  Act  of  May  15,  1889,  shpws  no  purpose  to  levy  a  double  tax. 
(3)  That  the  general  Act  of  1889  does  not  repeal  the  local  Acts. 

QwBte:  Is  it  competent  for  the  boroughs  and  townships  of  any  county 
having  similar  local  legislation  to  levy  a  dog-tax  under  the  general  Act 
of  May  15,  1889? 

Case-Stated.  C.  P.  Westmoreland  Co.  May  T.,  1896, 
No.  883. 

Albert  H.  Bell,  for  plaintiff;  John  N.  Boucher,  for  defendant. 

McCoNNELL,  J.,  Feb.  5,  1898. — It  is  claimed  by  the  de- 
fendant borough  that  its  right  to  collect  a  dog-tax  is  given 
by  the  Act  of  1889,  P.  L.  222. 

It  is  not  pretended  that  defendant  acquires  any  right 
through  the  second  section  of  the  Act  of  April  3,  1851,  P.  L. 
320,*  Purd.  Dig.  240,  pi.  100,  for  it  was  not  incorporated 
under  that  Act,  and  its  provisions  have  never  been  in  any  way 
extended  to  the  defendant  borough.  The  sole  basis  of  the 
right  to  levy  the  tax  is  claimed  through  the  provisions  of  the 
Act  of  May  15,  1889,  P.  L.  222:  "An  Act  for  the  taxation  of 
dogs  and  the  protection  of  sheep."  It  is  obvious  that  the 
tax  to  be  raised  is  to  constitute  a  special  fund  distinct  from 
all  other  funds  that  are  raised  by  taxation.  It  is  "to  be  kept 
by  said  treasurer  separate  and  in  such  manner  that  he  can 
know  how  much  has  been  collected  from  the  township  or 
borough,  as  a  fund  from  which  persons  sustaining  loss  or 
damage  to  sheep  by  dog  or  dogs  may  be  paid  for  such  loss 
or  damage,  together  with  the  necessary  costs  incurred  in 
establishing  their  claims,  as  herein  provided:"  Section  i. 

By  the  proviso  to  Section  5  it  is  provided  "That  in  case 
it  shall  be  found,  at  the  close  of  the  current  year,  that  the 
funds  derived  from  the  taxation  of  dogs  in  the  respective 
townships  and  boroughs  of  the  commonwealth  shall  not  be 
sufficient  to  pay  all  claims  arising  from  loss  or  damage  to 
sheep,  then  the  boards  of  school  directors  shall  pay,  or  cause 
to  be  paid  to  each  claimant,  such  claims,  to  be  paid  in  full  if 
sufficient  funds  are  available  to  do  so."     It  is,  therefore,  plain 

yOL,  XX,— 24  *  Pepper  &  Lewis  Dig.  4575.  Sec.  310. 
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that  the  tax  authorized  by  this  Act  is  a  special  tax,  not  to  be 
used  for  general  purposes,  but  for  the  purpose  of  paying  the 
owners  of  sheep  for  the  loss  of  them  when  killed  by  dogs. 
The  laying  of  the  tax  cannot  be  disassociated  from  the  end 
it  is  intended  to  accomplish.  Prior  to  the  passage  of  this 
Act  Westmoreland  county  had  statutory  provision  made  for 
the  accomplishment  of  precisely  the  same  purposes  in  the 
Act  of  April  3,  1867,  P.  L.  691,  and  Act  of  March  20,  1868, 
page  403.  If  this  former  legislation  is  still  operative,  and 
the  Act  of  1889  IS  applicable  to  Westmoreland  county  also, 
then  there  is  provision  made  for  paying  the  owners  of  sheep 
twice  for  injury  sustained  from  dogs,  once  by  the  county  and 
once  by  the  borough  or  township.  By  both  systems  the  end 
aimed  at  is  the  creation  of  a  fund  for  the  payment  of  these 
damages. 

An  intent  to  pay  such  damages  twice  ought  to  be  plainly 
manifested  before  we  attempt  to  attribute  it  to  the  legislature. 

It  is  contended  by  defendant's  counsel,  however,  that  not- 
withstanding the  fact  that  the  county  proceeds  annually  to 
levy  and  collect  the  special  tax  authorized  by  the  local  Acts, 
that  the  borough  of  Ligonier  can  at  the  same  time  levy  a  sim- 
ilar tax  dedicated  to  the  accomplishment  of  precisely  the 
same  end  under  the  general  act  of  1889. 

We  think  that  the  terms  of  the  Act  of  1889  show  that  this 
is  not  the  case.  The  last  proviso  to  Section  8  is  as  follows: 
"That  this  Act  shall  not  repeal  or  aflfect  the  provisions  of  any 
special  law  relating  to  the  sume  subject  in  any  county,  town- 
ship or  borough  in  this  commonwealth." 

Plainly  does  it  appear  that  our  local  law  relating  to  this 
subject  is  still  in  force.  We  cannot  reasonably  impute  to  the 
legislature  an  intent  to  create  a  new  kind  of  damage  and  to 
provide  for  its  payment  twice,  once  by  the  county  and  once 
by  the  borough. 

The  reasonable  construction  to  be  placed  on  the  Act  of 
1889  is  that  where  the  things  provided  for  therein  are  already 
provided  for  by  local  law  that  the  latter  is  to  continue  to  pro- 
vide the  fund  for  the  payment  of  the  damages  until  repealed, 
and  that  -the  Act  of  1889  only  becomes  operative  when  such 
repeal  takes  place. 

This  conclusion  requires  us  to  enter  judgment  for  the 
plaintiflF  on  the  case-stated. 

It  IS  accordingly  ordered  this  Feb.  5,  1898,  that  judgment 
be  entered  for  the  plaintiff  with  costs  on  the  case-stated. 
From  Albert  H.  Bell,  Esq.,  Greensburg,  Pa. 
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Commonwealth  v.  Deinno. 

Hawkers  and  peddlers-^Act  of  April  21,  1852 ^  P.  L.  J87 — 
ConstUuHonal  law. 

The  Act  of  April  21,  1852,  forbidding  hawking  and  peddling  in  Berks 
county;  but  providing  that  the  Act  shall  not  apply  to  persons  selling 
goods  of  their  own  manufacture,  does  not  violate  any  provision  of  the 
Constitution  of  the  United  States  or  of  the  Commonwealth  of  Pennsyl- 
vania. 

Rule  for  new  trial  Q.  S.  Berks  Co.  Dec.  T.,  1897,  No. 
126. 

Stephen  M.  Meredith  and  Adam  B.  Rieser,  district  attorney, 
for  commonwealth. 

O'Reilly  &  Deyslier,  contra. 

Endlich,  J.,  Jan.  22,  1898. — Defendant  was  indicted, 
tinder  Act  of  April  21,  1852,  P.  L.  387,  Sec.  2,  for  hawking 
and  peddling  within  the  county  of  Berks.  The  evidence, 
which  was  uncontradicted,  showed  that  he  is  a  resident  of 
Reading  and  vendor  of  fruit  and  produce,  not  of  his  own 
raising,  and  that,  though  having  a  regular  stand,  he  made 
a  practice  of  carrying  his  goods  through  the  streets  of  Read- 
ing on  a  wagon,  calling  attention  to  them  by  outcry,  selling 
them  from  his  wagon  to  persons  thus  attracted  to  it,  and  in 
one  instance,  at  least,  being  seen  to  ring  the  door-bell  of  a 
house  and  offer  to  sell  to  the  inmates.  There  can  be  no 
serious  question  that  these  actions  bring  him  squarely  within 
the  accepted  definition  of  a  hawker  or  peddler:  Com.  v.  Gard- 
ner, 133  Pa.  284,  289;  Com.  V,  Ober,  12  Cush.  (Mass.)  493, 
495.  The  Act  of  1852,  above  referred  to,  forbids  hawking  and 
peddling  in  Berks  county,  providing,  however,  that  it  shall 
not  apply  to  persons  selling  goods  of  their  own  manufacture. 
This  enactment  was  not  repealed  by  Act  of  May  23,  1874, 
P.  L.  230,  Sec.  20,  CI.  4:  Com.  v.  Morgan,  10  Pa.  C.  C.  R. 
292,  nor,  consequently,  by  Act  of  May  23,  1889,  P-  L.  277, 
Art.  V,  Sec.  3,  CI.  4.  It  is  unaffected,  so  far  as  this  case  is 
concerned,  by  Act  of  June  10,  188 1,  P.  L.  109,  because  (if 
for  no  other  reason)  this  statute  does  not  appear  to  have  been 
accepted  by  the  city  of  Reading.  See  Sec.  3.  Defendant  was 
found  guilty  and  thereupon  obtained  this  rule,  the  point  re- 
maining to  be  determined  under  which  is,  whether  the  Act 
of  1852  is  or  is  not  in  violation  of  the  Constitution  of  this 
state  or  of  the  United  States. 

So  far  as  the  prohibition  against  peddling  is  concerned 
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there  is  no  room  for  doubt  of  its  competency:  Com.  v,  Gard- 
ner, 133  Pa.  284:  Com.  V,  Harmel,  166  lb.  89;  Com.  v.  Dun- 
ham, 4  Super.  Ct.  74.  The  basis  of  defendant's  contention 
is  the  fact  that,  whilst  prohibiting  peddling  generally,  the 
Act  of  1852  makes  an  exception  as  to  persons  selling  goods 
of  their  own  manufacture.  There  is  nothing  in  the  Penn- 
sylvania Constitution  against  which  this  exception  offends. 
There  can  be  nothing  in  the  United  States  Constitution,  un- 
less it  be  found  in  Art.  IV,  Sec.  2,  or  Art.  XIV,  Sec.  i.  The 
first  of  these,  however,  is  clearly  not  involved,  since  neither  the 
prohibition  nor  the  exception  is  based  upon  any  distinction 
of  citizenship  or  residence,  as  to  the  vendor,  or  of  locality  of 
production,  as  to  the  merchandise,  but  each  operates  regard- 
lessly  of  the  status  of  the  person  or  the  place  of  manufacture: 
Com.  V,  Morgan,  6  Pa.  C.  C.  R.  164.  Of  the  other  provision 
it  is  enough  to  say  that  it  did  not  execute  itself  so  as  to  repeal, 
proprio  vigore,  state  laws  in  force  at  the  time  of  its  adoption, 
and  cannot,  therefore,  be  deemed  to  have,  of  itself,  abrogated 
the  Act  of  1852:  Rothermel  z^.Meyerle,  136  Pa.  250,  254,  267. 
The  Interstate  Commerce  Clause,  U.  S.  Const.,  Art.  I,  Sec.  8, 
cl.  3,  has,  of  course,  no  bearing  upon  this  case:  Rothermel 
V,  Meyerle,  supra,  pp.  262,  265,  and  for  that  reason  and  be- 
cause Art.  IV,  Sec.  2,  is,  as  has  been  seen,  not  violated  by  the 
Act  of  1852,  the  decisions  in  Say  re  v,  Phillips,  148  Pa.  482; 
Shamokin  v.  Flannigan,  156  lb.  43;  Brennan  v.  Titusville, 
153  U.  S.  289,  predicated  upon  those  provisions,  do  not  apply. 
The  rule  to  show  cause  is  discharged. 

From  Robert  P.  Shick,  Esq.,  Reading,  Pa. 


Piper  V,  Piper. 
Attachment  under  Act  of  i86q — Practice  {C,  P.). 

Land  had  been  converted  by  sale  by  a  master  in  partition  in  equity, 
appointed  by  the  court;  distribution  of  the  proceeds  had  been  made  and 
confirmed  absolutely;  before  the  money  was  paid  and  pending  the  twenty 
days  for  appeal  the  share  of  one  of  the  distributees  was  attached  in  the 
master's  hands;  under  the  Act  of  March  17th,  1869,  application  was  made 
by  defendant  to  have  the  money  paid  to  him.  Heldy  that  the  money  was 
attachable;  that  it  was  not  in  custodia  legis,  and  that  the  defendant  was 
not  entitled  to  take  it  against  the  attachment 

Rule  to  pay  money  non  obstante  attachment.  C.  P.  West- 
moreland Co.     In  Equity,  No.  305. 

Doty,  P.  J.,  Feb.  5,  1898. — A  master  was  appointed  to 
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make  partition  by  direction  of  the  court,  made  sale  of  the 
premises  described  in  the  bill.  Due  return  of  sale  was  made 
and  confirmed  absolutely  May  28,  1897.  The  master  also 
reported  a  schedule  of  distribution,  which  was  confirmed 
nisi,  Sept.  27,  1897,  "to  become  absolute  in  ten  days  if  no  ex- 
ceptions be  filed,  and  thereafter  if  no  appeal  shall  be  taken  in 
the  time  required  by  law,  the  master  shall  pay  out  of  the 
funds  in  his  hands  to  those  appearing  to  be  entitled  accord- 
ing to  the  distribution  made  in  said  report."  No  exceptions 
were  filed,  and  the  confirmation  under  the  order  became  abso- 
lute. No  appeal  was  taken,  and  the  master  was  in  duty 
bound  to  pay  according  to  the  schedule  of  distribution.  The 
master  paid  out  all  of  the  money  in  his  hands  except  a  portion 
of  the  share  of  John  L.  Piper,  to  wit:  the  sum  of  $1,082.59. 

An  attachment  under  the  Act  of  1869  was  issued  against 
the  said  John  L.  Piper,  and  the  said  writ  was  served  on  the 
master  after  the  order  of  court  directing  the  money  to  be 
paid  over,  but  before  the  time  fixed  in  the  order  for  the  pay- 
ment. 

At  the  instance  of  defendant  a  rule  was  granted  to  show 
cause  why  the  master  should  not  be  directed  to  pay  the  share 
of  the  said  John  L.  Piper  to  the  petitioner  or  his  attorney. 

The  sole  question  is.  Does  an  attachment  lie  under  such 
facts?  The  exact  point  has  not  been  decided  by  the  appel- 
late courts  of  this  state.  But  in  the  lower  courts  and  the 
courts  of  other  states  we  have  decisions  on  both  sides  of  the 
question.  All  agree  that  money  in  custodia  legis  is  not  at- 
tachable. Money  in  the  hands  of  the  sheriff  cannot  be  at- 
tached; nor  in  the  hands  of  a  receiver;  nor  will  attachment 
lie  against  a  justice  of  the  peace  in  his  official  capacity;  nor 
against  a  trustee  or  assignee  in  bankruptcy.  The  reason  for 
so  holding  is  concisely  stated  in  Rily  v.  Hirst,  2  Pa.  346,  as 
follows:  "Considerations  of  public  policy  and  convenience 
require  that  money  in  the  hands  of  public  officers  appointed 
by  law,  such  as  sheriffs,  prothonotaries,  and  other  deposi- 
tories should  not  be  stopped  whilst  in  custodia  legis."  Does 
the  same  reason  prevail  here?  The  master,  it  is  true,  was 
appointed  by  the  court  and  made  sale  under  order  of  the 
court,  but  after  the  order  to  pay  over  was  made  the  master 
was  personally  liable  to  the  parties  in  interest.  The  schedule 
of  the  distribution  had  been  confirmed  and  the  interest  of  the 
defendant  was  determined.  The  master  held  for  him  a 
specific  sum  of  money.    This  was  the  property  of  defendant. 
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Whether  paid  or  not  was  a  question  between  the  master  and 
the  party  in  interest.  The  exact  point  in  this  case  was  de- 
termined by  the  Supreme  Court  of  Illinois  in  Weaver,  Admr., 
V.  Davis,  47  111.  235.  It  was  there  held  that  money  in  the 
hands  of  a  master  in  chancery,  being  the  proceeds  of  real 
estate  sold  in  partition,  may  be  attached  after  final  order  of 
the  court  distributing  said  money  to  the  defendant  in  the 
attachment. 

In  this  state  any  interest  which  a  judgment-debtor  may 
have  in  a  decedent's  estate  is  subject  to  an  attachment-execu- 
tion: Fenton  v.  Fisher,  106  Pa.  418.  A  trustee  appointed 
by  the  court  to  make  sale  in  partition  was  held  in  the  case 
just  cited  not  a  public  officer,  and  the  interest  of  a  party  in 
the  proceeds  of  a  sale  made  by  such  trustee  was  held  liable  to 
attachment-execution. 

The  Act  of  July  7,  1885,  conferring  equity  jurisdiction  in 
partition  and  providing  for  a  sale  by  a  master  follows  closely 
the  statutes  authorizing  a  sale  by  a  trustee  appointed  by  the 
orphans'  court.  The  trustee  is  as  much  the  agent  of  the 
court  as  the  master  in  equity  who  is  ordered  to  sell. 

After  the  final  order  of  the  court  distributing  the  money 
the  master's  official  relation  ceases  and  the  money  in  his 
hands  is  liable  to  attachment. 

There  is  no  consideration  of  public  policy  which  would  re- 
quire the  exemption  of  such  a  fund,  and  no  binding  authority 
has  been  cited  which  requires  us  to  so  hold. 

And  now,  Feb.  5,  1898,  after  due  consideration,  the  rule 
to  show  cause,  etc.,  is  discharged  at  the  cost  of  the  peti- 
tioner. 

From  Albert  H.  Bell,  Esq.,  Greensburg,  Pa. 


Young  V.  Huntingdon  Connty. 

Pud/ic  ojgftcers — Registering  assessors — Costs — Act  of  May  16, 
18 gs — Compensation  of  assessors. 

The  Act  of  1895,  P.  L.  75,  amends  only  Sections  2  and  3  of  the  Act  of 
1891,  P.  L.  134,  and  does  not  repeal  or  in  any  manner  change  or  affect 
the  first  section  of  that  Act. 

Two  dollars  per  diem  is  the  compensation  allowed  assessors,  which  is 
fixed  by  the  Act  of  1891,  P.  L.  181. 

If  an  assessor  personally  visits  dwellings  for  the  purpose  of  making 
registry  of  voters  he  was  necessarily  employed  in  the  performance  of  his 
duties,  and  is  entitled  to  the  compensation  allowed  by  law. 

Assessors  are  not  entitled  to  mileage  in  addition  to  their  per  diem  pay. 
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Case-Stated.     C.  P.  Huntingdon  Co.     Feb.  T.,  1898,  No. 

Wm.  K.  &  R.  W.  Williamson,  for  plaintiff. 
Samuel  /.  Spyker,  for  commissioners. 

Bailey,  P.  J.,  Jan.  29,  1898. — There  are  three  questions 
to  be  raised  by  this  case-stated  for  determination: 

First — Is  an  assessor  entitled  to  per  diem  pay  for  the  time 
employed  by  him  in  personally  visiting  the  dwelling-houses  in 
his  district  for  the  purpose  of  making  registration  of  voters? 
Second — Is  he  entitled  to  per  diem  pay  for  returning  his 
registry  lists  to  the  county  commissioners?  Third — Is  he 
entitled  to  receive  mileage  for  making  the  return? 

The  law  fixes  the  compensation  of  assessors  at  $2  per 
day  for  each  day  necessarily  employed  in  the  performance  of 
their  duties,  which  is  to  be  paid  by  the  county.  The  first 
section  of  the  Act  of  1891,  P.  L.  184,  enjoins  upon  them  the 
duty  to  "visit  in  person  each  and  every  dwelling-house  in 
their  election  districts  on  the  first  Monday  in  May  and  on 
the  first  Monday  in  December  in  each  year,  or  as  soon  there- 
after as  may  be  possible  and  practicable,  when  all  of  said 
dwelling-houses  cannot  be  personally  visited  by  him"  on  the 
days  mentioned. 

The  Act  of  1895,  P.  L.  75,  amends  only  Sections  2  and  3 
of  the  Act  of  1 89 1,  supra,  and  does  not  repeal  or  in  any  man- 
ner change  or  affect  the  first  section  of  that  Act,  which  directs 
the  personal  visitation  by  the  assessors  of  the  dwelling-houses 
in  their  districts.  If,  therefore,  this  plaintiff  personally  visited 
the  dwellings  for  the  purpose  of  making  registry  of  the  voters 
he  was  necessarily  employed  in  the  performance  of  his  duties 
and  entitled  to  the  compensation  allowed  by  law.  As- 
sessors do  not  perform  their  duties  under  the  election  laws  as 
agents  of  the  county  commissioners,  but  as  part  of  the  elec- 
tion machinery  of  the  state,  and  are  subject  only  to  the  laws 
regulating  its  operation. 

The  third  section  of  the  Act  of  1891,  as  amended  by  the 
Act  of  1895,  supra,  directs  that  the  assessors  shall  make  re- 
turns to  the  county  commissioners  of  the  revised  and  com- 
pleted ''original  registry  lists"  on  the  sixty-first  day  before 
the  general  election  in  the  fall,  and  on  the  sixty-first  day 
before  the  spring  election.  The  law  does  not  direct  that  he 
shall  in  person  deliver  them  to  the  county  commissioners. 
He  may  send  them  by  mail  or  by  the  hand  of  another  if  he 
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thinks  fit.  He  is,  however,  responsible  for  their  delivery 
into  the  office  of  the  commissioners,  and  if  he  chooses  to  de- 
liver them  in  person  we  are  of  opinion  that  he  is  entitled 
to  per  diem  pay  for  the  time  he  is  necessarily  employed  in 
doing  so. 

We  are  of  opinion  that  the  assessors  are  not  entitled 
to  any  compensation  for  services  other  than  allowed  by  law. 
A  person  claiming  compensation  from  the  county  must  show 
an  Act  of  Assembly  entitling  him  to  same:  Com.  v.  Yeakel, 
I  Woodward,  143;  Woomer  v.  Clearfield  Co.,  5  Dist.  Rep. 
362. 

Our  attention  has  not  been  called  to  any  Act  of  Assembly, 
and  we  know  of  none  which  gives  assessors  mileage  in  addi- 
tion to  their  per  diem  pay.  Mercur,  C.  J.,  in  Albright  v. 
Bedford  Co.,  106  Pa.  582,  says  (referring  to  county  commis- 
sioners): "They  derive  their  powers  and  authority  as  well 
as  their  compensation  from  the  law.  They  can  no  more 
enlarge  the  one  than  the  other."  This  principle  applies  to 
all  public  officers  as  well  as  to  county  commissioners.  When 
a  positive  law  clearly  prescribes  the  manner  and  nature  of 
the  compensation  to  be  paid  to  a  public  officer,  the  direction 
of  that  law  should  be  the  only  rule  and  measure  of  officers' 
claim  on  public  moneys:  Brown  v.  Com.,  2  Rawle,  40.  We 
are  of  opinion,  therefore,  that  the  plaintiff  is  not  entitled  to 
the  mileage  claimed  for  making  return  of  the  registry  list. 
He  might  with  as  much  reason  have  claimed  mileage  in  ad- 
dition to  his  per  diem  pay  for  the  distance  traveled  in  visiting 
the  dwelling-houses  in  his  district. 

There  is  no  dispute  between  the  plaintiff  and  the  county 
as  to  the  number  of  days  the  plaintiff  was  necessarily  em- 
ployed in  the  performance  of  his  duties.  In  accordance  with 
the  foregoing  opinion  we  direct  judgment  to  be  entered  in 
favor  of  the  plaintiff  for  the  sum  of  twenty-three  dollars  ($23). 
From  Richard  W.  Williamson,  Esq.,  Huntingdon,  Pa. 


Biley'fl  Estate. 

Wi/l — Residuary  devise — Effect  of  revocation — Partition. 

Where  a  residuary  devise  is  partly  revoked,  without  a  substitutionary 
clause,  the  result  is  intestacy  as  to  the  interest  revoked. 

Sur  petition  and  answer.     O.  C  Philadelphia  Co.     April 
T.,  1896,  No.  613. 
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The  will  of  John  Riley  provided,  inter  alia,  as  follows: 
"After  payment  of  all  my  just  debts  and  funeral  expenses,  I 
give,  devise  and  bequeath  all  the  rest,  residue  and  remainder 
of  my  estate,  real  and  personal,  to  my  children,  Bridget 
McGrath,  Mary  Riley  and  Ann  Gleason,  their  heirs  and  as- 
signs, share  and  share  alike,  forever."  By  a  codicil  testator 
revoked  the  devise  to  Bridget  McGrath,  providing  as  follows: 
"I  hereby  annul  and  declare  void  and  of  no  effect  all  that 
portion  of  the  within  last  will  and  testament  of  myself  in  re- 
lation to  my  daughter,  Bridget  McGrath." 

Ann  Gleason  began  proceedings  in  partition  and  caused 
citations  to  be  issued  to  the  other  children  of  testator.  Mary 
Riley  filed  an  answer  denying  the  right  of  Bridget  McGrath 
and  the  children  of  Patrick  Riley  (a  deceased  son)  to  take 
part  in  the  proceedings,  on  the  ground  that  the  real  estate, 
under  the  residuary  clause  and  codicil,  vested  in  Ann  Gleason 
and  Mary  Riley  exclusively,  so  that  the  other  heirs  of  testator 
had  no  interest  therein. 

Francis  H.  Thole  and  D.  /.  Callaghan,  for  petitioners. 
M.  W.  Collet,  contra. 

Penrose,  J.,  Oct.  30,  1897. — There  is  every  reason  to  sup- 
pose that  the  testator  when  he  revoked  the  gift  to  one  of  his 
daughters  of  a  share  of  his  residuary  estate  intended  the 
whole  to  go  to  the  other  residuary  devisees  and  legatees;  but 
he  did  not  say  so,  and  the  rights  of  heirs  are  not  to  be  taken 
away  by  conjecture  or  proof  by  parol  of  extrinsic  facts.  "He 
who  does  not  claim  by  descent  must  show  a  written  title  to 
himself.  No  intention  in  his  favor  can  avail  him  that  is  not 
expressed  in  the  written  will  .  .  .  and  all  doubts  about  its 
adequacy  must  operate  to  his  prejudice:"  Brendlinger  v. 
Brendlinger,  2  Casey,  132.  That  the  death  of  a  residuary 
devisee  in  the  lifetime  of  the  testator  causes,  to  that  extent, 
an  intestacy,  has  often  been  decided;  and  the  result  of  a  re- 
vocation, without  substitutionary  disposition,  is  precisely  the 
same.  The  very  point  was  decided  and  the  question  put  at 
rest  in  the  recent  case  of  Vaux's  Ap.,  156  Pa.  194. 

The  answer  is  overruled,  and  inquest  awarded  in  accord- 
ance with  the  prayer  of  the  petition. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 
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Partition — Equitable  conversion — Stranger  to  the  title. 

A  testator  by  his  will  worked  an  equitable  conversion  of  his  real  estate; 
judgment  was  recovered  against  two  of  his  eight  legatees,  and  their  in- 
terest in  testator's  real  estate  sold  as  lands;  the  purchaser  claiming  to  be 
tenant  in  common  with  the  other  legatees  brought  a  common-law  action 
of  partition  against  them,  and,  no  defence  being  made,  recovered  judg- 
ment quod  partitio  fiat;  these  same  two  legatees  had,  prior  to  the  re- 
covery of  judgment  and  sheriffs  sale  of  their  interest,  conveyed  their 
interests  by  deed  to  another.  Within  a  year  after  judgment  by  default 
in  partition  one  of  the  two  legatees  whose  interest  was  sold,  who  was  also 
executor  of  the  will,  applied  to  the  court  to  set  aside  the  proceeding  in 
partition,  alleging  the  equitable  conversion,  and  that  the  sherififs  sale  and 
the  partition  had  clouded  the  title.  Held,  first,  that  as  he  had  sold  his 
interest  by  deed,  and  the  sheriff  had  sold  it  adversely  to  the  plaintiff  in 
partition,  as  he  was  not  a  party  defendant  in  the  partition,  the  court 
would  not  set  aside  the  judgment  in  partition;  second,  that  no  reconver- 
sion was  wrought,  only  two  out  of  eight  legatees  having  treated  the 
property  as  land. 

Rule  to  set  aside  judgment  in  partition.  C.  P.  Westmore- 
land Co.     Nov.  T.,  1896,  No.  344. 

Geo.  B.  Ferguson,  for  plaintiflf;  John  D,  Gill,  for  defendant. 

McCoNNELL,  J.,  May  i,  1897. — The  mode  adopted  in  the 
presentation  of  this  case  requires  us  to  advert  to  two  very 
different  cases.  By  the  oral  argument  it  was  contended 
that  the  judgment  quod  partitio  fiat  should  be  set  aside  be- 
cause it  was  obtained  by  default  less  than  one  year  ago,  and 
by  the  terms  of  the  Act  of  April  7,  1807  (Pepper  &  Lewis, 
3359,  pi.  13),  "if  any  defendant  or  other  person  against  whom 
or  against  whose  right  or  title  judgment  by  default  be  gfiven, 
shall,  within  the  space  of  one  year  after  the  final  judgement 
entered,  apply  to  the  court  by  motion  where  such  judgment 
is  entered,  and  show  a  good  and  probable  matter  in  bar  of 
such  partition,  or  that  the  plaintiff  hath  not  title  to  so  much 
as  he  hath  recovered,  then  in  such  case  the  court  may  sus- 
pend or  set  aside  such  judgment  and  admit  the  party  to 
appear  and  plead,"  etc.  The  "good  and  probable  matter  in 
bar  of  such  partition"  which  is  shown  in  support  of  the 
motion  under  consideration  is  this:  That  the  land  embraced 
in  the  partition  was  devised  by  Alexander  SprouU  in  the  fol- 
lowing form:  "After  my  debts  and  funeral  expenses  are  paid 
I  bequeath  to  my  loving  wife,  Cecelia  Sproull,  the  farm  on 
which  we  now  reside  for  the  term  of  her  natural  life,  then  I 
order  that  it  be  sold,  and  after  paying  my  grandson,  William 
Henry  Sproull,  son  of  John,  $100,  the  balance  to  be  equally 
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divided  amongst  my  children,  viz.,  John,  Mariah,  Jane,  Will- 
iam, James,  Alexander,  Edward  A.  and  Thomas  B.,  except 
John's  share,  which  I  empower  my  executors  to  take  and  pur- 
chase with  it  a  home  for  him  and  family,  which  after  his  death 
I  order  to  be  sold  and  the  money  equally  divided  between 
his  heirs."  The  plaintiff  above  named  having  obtained  a 
judgment  against  Thomas  B.  SprouU  and  James  Sproull,  two 
of  the  legatees  above  named,  caused  their  interest  in  said 
real  estate  to  be  sold  at  sheriff's  sale,  and  because  the  pur- 
chaser thereof  alleging  that  it  was  thus  constituted  a  tenant 
in  common  with  the  other  legatees  above  named,  the  plain- 
tiff instituted  a  suit  in  partition  against  said  other  legatees 
.  or  those  who  have  succeeded  to  their  interests — ^who,  after 
having  caused  an  appearance  to  be  entered  for  them,  suf- 
fered a  judgment  for  want  of  a  plea  to  be  entered  against 
them. 

It  is  contended  that  the  plaintiff  did  not  become  a  tenant 
in  common  with  the  defendants  for  the  reason  that  the  chil- 
dren of  Alexander  Sproull  were  not  invested  with  any  title 
to  real  estate,  but  only,  because  of  the  will  above  quoted,  to 
legacies  payable  out  of  the  proceeds  of  the  land  when  sold. 
The  interests  of  Thos.  B.  and  James  being  personal  property 
could  not  be  subjected  to  the  lien  of  the  judgment  aforesaid, 
and  therefore  would  not  pass  to  the  plaintiff  at  sheriff's 
sale. 

This  conclusion  is  undoubtedly  properly  deduced  from  the 
foregoing  state  of  facts.  The  facts  are  not  denied.  "If  a 
clear  intent  on  the  part  of  the  testator  to  order  imperatively 
a  sale  of  his  real  estate  appear  upon  the  face  of  the  will,  it 
amounts  to  an  equitable  conversion;  and  a  judgment  subse- 
quently recovered  against  one  of  the  heirs  is  no  lien:  Roland 
V.  Miller,  lOO  Pa.  47.  This  conclusion  of  law  from  the  facts 
recited  would  seem  to  sustain  the  contention  in  favor  of  the 
rule — and  to  sufficiently  show  a  good  and  probable  matter 
in  bar  of  such  partition,  which  if  presented  within  one  year 
from  the  entry  of  judgment  would  entitle  a  defendant  to  "sus- 
pend or  set  aside  such  judgment."  The  nature  of  the  plain- 
tiff's title  is  not  denied,  nor  is  the  fact  that  an  equitable  con- 
version was  wrought  by  the  will  denied.  It  is  contended, 
however,  by  the  respondent's  counsel,  that  a  reconversion  has 
taken  place,  because,  first,  some  of  the  legatees,  viz.,  Thos.  B. 
and  James,  conveyed  their  interests  by  deeds  of  conveyance 
prior  to  the  time  of  instituting  proceedings  in  partition,  and, 
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second,  that  having  submitted  to  a  partition  proceeding,  and 
having  suffered  a  judgment  quod  partitio  fiat  to  be  entered 
against  them,  they  have  manifested  their  election  to  accept 
the  land  instead  of  the  proceeds  of  it.  "It  is  very  true  the 
parties  interested  in  the  fund  may  elect  to  accept  the  land 
unconverted,  and  if  they  do  so  will  immediately  acquire  an 
estate  therein.  But  this  must  be  by  some  unequivocal  act, 
and  when  there  are  more  than  one  entitled,  all  of  them  must 
join  in  the  act  of  election,  otherwise  it  is  nugatory:"  Willing 
V,  Peters,  7  Pa.  287.  The  reason  for  this  is  illustrated  by 
many  cases,  and  for  the  exposition  of  that  reason  we  quote 
from  Mr.  Justice  Clark,  who  delivered  the  opinion  of  the 
court  in  the  case  of  Mellon  v.  Reed,  123  Pa.  i,  17:  "It  is  true 
that  if  all  the  parties  in  interest  had  joined  with  James,  equity 
would  have  allowed  them  to  take  the  land  in  lieu  of  the 
money;  not  that  they  had  any  equitable  interest  in  the  land 
under  the  law,  but  being  the  only  parties  beneficially  inter- 
ested, they  had  power  to  control  the  event.  In  such  a  case 
the  heirs  take  title,  not  by  the  will,  but  by  their  own  act. 
Their  election  to  take  the  land  is  an  appropriation  of  their 
interests  under  the  will  to  the  acquisition  of  the  land,  as  upon 
a  purchase,  and  an  equitable  estate  or  title  is  thereby  created 
in  them,  which  chancery  will  execute  by  compelling  a  con- 
veyance. But  until  the  act  of  election  the  heirs  have  no  estate 
or  title  which  would  be  the  proper  subject  of  a  lien,  either  by 
judgment  or  by  mortgage,  or  which  could  be  taken  in  execu- 
tion." 

The  reconversion  being  dependent  on  the  act  of  the 
legatee  the  reason  for  requiring  all  legatees  to  act  is  obvious. 
In  Smith  v.  Starr,  3  Wh.  62,  65,  there  were  three  legatees, 
two  of  whom  conveyed  to  the  third.  Justice  Rogers  said: 
"I  entertain  no  doubt  that  the  deed  of  two  of  the  legatees 
to  the  third  may  be  taken  as  an  election  to  take  the  fund  as 
real  estate."  In  Rice  v,  Bixler,  i  W.  &  S.  445,  all  the  legatees 
united  in  a  conveyance,  and  this  was  evidence  of  an  election 
to  take  the  fund  as  land.  In  Bailey  v.  Bank,  104  Pa.  425, 
there  was  an  express  agreement  of  the  legatees  executed  and 
acknowledged.  There  was  therefore  no  doubt  but  a  recon- 
version had  taken  place. 

But  the  making  of  deeds  by  two  legatees  as  alleged  here 
will  not  effect  a  reconversion  when  the  other  legatees  do  not 
manifest  an  election  to  reconvert.  The  act  of  the  two  is 
nugatory  when  standing  alone.    The  first  reason  of  re- 
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spondent  therefore  fails.  The  second  reason  is  not  tenable 
either.  The  act,  so  it  is  contended,  that  is  to  manifest 
an  election  is  the  allowing  of  a  partition  proceeding 
to  be  instituted  and  a  judgment  by  default  to  be  entered 
against  them.  But  the  Act  of  Assembly  says  this  very  judg- 
ment may  be  suspended  or  set  aside  if  application  be  made 
within  one  year.  As  against  this  act  the  reason  is  impotent. 
We  therefore  think  that  the  argument  of  the  respondent's 
counsel  that  a  reconversion  had  taken  place  is  not  sustained 
on  these  grounds.  As  we  said  at  the  beginning  we  are  re- 
quired to  advert  to  two  very  different  cases.  The  one  dis- 
cussed above  is  the  one  that  was  discussed  in  the  argument  at 
bar.  But  when  we  come  to  look  into  the  papers  we  have  no 
such  case  for  disposition.  The  Act  of  Assembly  says,  "If  any 
defendant  or  other  person  against  whom  or  against  whose  right 
or  title  judgment  by  default  be  given,  shall,  within  the  space  of 
one  year  after  a  final  judgment  entered,  apply  to  the  court," 
etc.  No  person  answering  the  statutory  description  has 
made  application  to  the  court  in  this  case.  The  application 
is  made  by  James  Sproull,  who  was  not  a  party  to  the  parti- 
tion, and  therefore  no  judgment  by  default  was  rendered 
against  him.  He  is  therefore  not  entitled  to  any  benefit  from 
the  provisions  of  that  Act  of  Assembly.  Second.  It  is  claimed 
in  the  petition  that  the  proceeding  places  a  cloud  on  the  legal 
title  which  is  in  him  as  executor  of  Alexander  Sproull,  de- 
ceased. We  have  already  seen  that  when  all  those  benefi- 
cially interested  in  a  fund  to  be  raised  by  the  executor's  sale 
of  a  tract  of  land  concur  in  an  election  to  take  the  land  in- 
stead of  the  fund,  they  can  control  the  event  by  that  act,  and 
the  executor  therefore  can  have  no  interest  which  will  be 
paramount  to  that  power.  The  control  of  that  matter  is  in 
the  legatees  and  not  in  the  executor.  If  the  legatees  have 
in  fact  elected  to  take  the  land  as  such  (as  is  claimed  here) 
there  is  no  longer  any  title  in  the  executor  to  cloud. 

The  prayer  ot  the  petition  is  not  that  the  judgment  of 
quod  partitio  fiat  be  suspended  or  set  aside  (as  it  would  be  if 
the  proceeding  were  based  on  the  Act  above  cited),  but  that 
"the  court  set  aside  the  proceedings  at  the  cost  of  the  plain- 
tiff company."  We  have  no  power  to  thus  summarily  brush 
from  the  record  adjudications  that  have  not  been  complained 
of  by  the  parties  to  them  because  a  stranger  to  those  pro- 
ceedings comes  in  and  asks  that  this  be  done. 

When  a  party  to  the  proceedings  claims  the  benefit  of  the 
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Act  of  Assembly  and  alleges  a  lack  of  title,  we  will  hear 
him. 

The  petitioner  has  made  a  deed  to  Robt.  J.  Sproull  for  his 
interest  in  this  land.  The  plaintiff  alleging  that,  as  to  it,  this 
deed  was  fraudulent,  has  levied  on  this  same  alleged  interest 
and  sold  it  and  recovered  in  ejectment  against  Robt.  J. 
Sproull.  James  Sproull  is  therefore  in  no  position  to  allege 
that  his  interest  was  not  land  if  the  other  legatees  have  all 
elected  to  take  as  land.  As  long  as  they  do  not  object  to  this 
real  action  he  cannot  do  so.  No  interest  of  his  is  affected 
by  it.  The  proceeding  treats  the  title  as  he  himself  treated 
it.  Of  course  his  reconversion  by  his  deed  would  be  pro- 
visional and  entirely  nugatory  if  the  other  parties  in  interest 
did  not  also  elect  to  reconvert.  In  rendering  judgment 
quod  partitio  fiat  it  was  necessarily  adjudicated,  as  between 
the  parties  to  that  proceeding,  that  they  together  and  un 
divided  do  hold  the  lands  embraced  in  the  proceeding.  We 
will  not  summarily  set  aside  this  adjudication,  regular  on  its 
face,  at  the  instance  of  an  entire  stranger  to  it. 

The  rule  is  discharged  at  the  cost  of  the  petitioner. 

From  Albert  H.  Bell,  Esq.,  Greensburg,  Pa. 


Hanbest's  Estate. 


Partition — Concurrent  jurisdiction  of  O.  C.  and  C.  P. — Act  of 
April  21, 184.6,  P.  L.  426. 

The  Act  of  April  21,  1846,  gave  concurrent  judisdiction  to  the  courts 
of  common  pleas  in  the  partition  of  real  estate  of  intestates,  which  until 
then  was  vested  in  the  orphans*  courts  exclusively,  and  therefore  a  pro- 
ceeding in  equity  instituted  in  common  pleas  for  the  partition  of  an  in- 
testate's realty  is  a  bar  to  a  subsequent  proceeding  in  the  orphans'  court 
for  the  same  purpose. 

This  is  the  rule  also  as  to  lands  which  were  subject  to  annuities,  but 
which  prior  to  beginning  the  partition  proceeding  in  common  pleas  have 
been  exonerated  from  the  payment  of  the  annuities;  and  such  exonera- 
tion dates  from  the  filing  of  the  opinion,  in  pursuance  of  which  the  decree 
is  subsequently  entered. 

Petition  and  answer.  O.  C.  Philadelphia  Co.  July  T., 
1878,  No.  127. 

/.  Hazleton  Mirkil  and  H.  M.  Rumsey,  for  petitioner. 
A.  A.  Hirst,  contra. 

Penrose,  J.,  Oct.  30,  1897. — ^The  Act  of  April  21,  1846,  P. 
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L.  426,  gave  concurrent  jurisdiction  to  the  courts  of  common 
pleas  in  the  partition  of  real  estate  of  intestates  (Gourley  v. 
Kinley,  16  Smith,  270),  which  until  then,  under  the  Act  of 
March  29,  1832,  was  vested  in  the  orphans'  courts  exclusively 
(McMichael  v.  Skilton,  i  Harris,  215);  and  the  Act  of  July  7, 
1885,  P.  L.  257,  gave  to  "all  the  courts  of  common  pleas  of 
this  commonwealth  ...  all  the  power  and  jurisdiction  of  a 
court  of  equity  in  all  cases  of  dower  and  partition  within  their 
respective  counties,"  a  jurisdiction  already  possessed  by  the 
.Supreme  Court  and  the  common  pleas  of  Philadelphia,  under 
the  Acts  of  March  17,  1845,  P.  L.  160,  and  April  22,  1863, 
P.  L.  519. 

It  cannot  be  doubted,  therefore,  that  the  proceeding  in 
equity  for  the  partition  of  the  real  estate  of  this  decedent,  in- 
stituted in  the  court  of  common  pleas,  bars  any  subsequent 
proceeding  for  the  same  purpose  in  the  orphans'  court,  un- 
less some  reason  existed  which  made  interference  by  the 
former  court  improper;  and  such  reason,  it  is  said,  is  furnished 
by  the  facts  of  the  case  as  disclosed  by  our  own  records:  The 
will  of  the  decedent,  proved  in  1873,  after  certain  legacies 
and  annuities  as  there  set  forth,  directed  the  executor  to 
apply  the  residue  of  the  estate,  real  and  personal,  for  a  char- 
itable purpose  which  failed  by  reason  of  the  death  of  the  tes- 
tator within  less  than  a  month  after  the  will  was  executed,  and 
the  residuary  estate  passed,  therefore,  under  the  intestate 
laws,  the  realty  being  charged  with  the  lien  of  the  annuities 
by  the  implication  arising  from  the  blended  gift  of  the  res- 
idue: Davis's  Ap.,  2  Norris,  348.  In  1877  part  of  the  real 
estate  so  descending  was  exonerated  from  the  lien  thus  im- 
posed by  proceeding  under  the  Act  of  1853,  and  the  balance 
of  the  residue  was  awarded,  under  Section  2  of  the  Act,  to  be 
held  under  and  subject  to  the  charge  of  the  annuities.  It 
was  so  held  until,  under  a  petition  filed  in  December,  1895, 
for  further  exoneration,  the  real  estate  which  is  the  subject  of 
the  present  partition  was  also  exonerated. 

The  partition  in  the  common  pleas  was  begun  either  on  the 
loth  or  on  the  12th  of  November,  1896,  and  it  is  conceded 
that  at  the  latter  day  no  obstacle  existed;  but  it  is  earnestly 
contended  that  the  real  date  was  November  10,  and  at  that 
time,  as  the  decree  for  exoneration  was  not  entered  until 
November  12,  the  lands  were  held  by  an  officer  of  the  or- 
phans' court,  with  no  right  on  the  part  of  any  other  court  to 
interfere  in  any  manner  with  them.  It  must  be  admitted  that 
there  is  some  doubt  as  to  the  exact  date,  but  we  think  it  not 
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material.  Practically  the  exoneration  took  place  at  the  date 
of  the  filing  of  the  opinion,  Oct.  31,  1896  (Hanbest's  Est,  5 
Dist.  Rep.  692),  the  annuitant,  as  the  opinion  shows, 
having  already  expressed  the  assent  which  the  court  required 
to  be  put  upon  record.  The  actual  entry  of  the  decree  was, 
therefore,  a  pure  formality,  relating  back  to  the  date  of  the 
opinion,  and  giving  validity,  if  it  were  previously  wanting,  to 
the  proceedings  in  partition,  which,  under  any  circumstances, 
were  voidable  only,  and  not  absolutely  void. 

Whether  the  effect  of  the  Act  of  1853,  P.  L.  98,  is  to  create 
a  trust  as  to  lands  passing  under  the  intestate  laws,  subject 
to  annuities,  and  whether  the  heirs  may  not  have  partition  at 
any  time,  subject  of  course  to  the  annuities,  notwithstand- 
ing the  fact  that  proceedings  have  been  had  for  exoneration, 
may  well  be  questioned.  The  second  section  of  the  Act,  it  is 
true,  provides  that  "the  real  estate,  securities  and  stocks  set 
apart  and  appropriated  by  order  of  the  court,  as  aforesaid, 
shall  be  and  continue  in  the  possession,  charge  and  manage- 
ment of  the  execirtors,  trustees,  or  other  persons  to  whom  they 
have  been  devised  by  the  testator  .  .  .  under  and  subject  to  the 
charge  of  such  annuities  and  legacies,"  with  the  duty  on  the 
part  of  such  executors,  etc.,  etc.,  to  make  annual  report,  etc., 
etc.,  and  with  power  to  the  court,  upon  application  of  any 
party  in  interest,  to  order  further  exoneration;  but  it  is 
also  declared  that  "nothing  in  this  Act  contained,  or  in  any 
decree  or  order  that  may  be  made  by  any  orphans'  court  by 
the  authority  of  this  Act,  shall  be  deemed  or  held  to  affect  in 
any  way  the  legal  or  equitable  rights  of  any  person  or  per- 
sons interested  in  the  residuary  estate  set  apart  and  appro- 
priated as  aforesaid,  but  all  such  rights  to  the  ultimate  enjoy- 
ment of  such  estate  shall  remain  and  continue  as  before  the 
passage  of  this  Act."  The  title  of  the  Act  is  "an  Act  to  give 
power  to  the  orphans*  court  to  grant  relief  in  certain  cases," 
viz.,  by  exonerating  lands  from  the  charge  of  legacies  and 
annuities;  it  ought  not  to  be  so  construed  as  to  impose  an  ad- 
ditional fetter. 

We  are  of  opinion  that  the  proceedings  in  partition  in  this 
court  are  barred  by  the  proceedings  previously  instituted  in 
the  court  of  common  pleas,  and  therefore  decree  accord- 
ingly. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 
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NelBon,  Admr.  cL  b.  n.,  v.  McLaughlin. 

Affidavit  of  defence— Practice  (C  P)—Sale. 

Testator's  farm  was  sold  by  his  executors  as  directed  by  the  will,  and 
was  purchased  by  defendants,  who  were  legatees  under  the  will,  who  gave 
a  mortgage  for  part  of  the  purchase  money.  After  death  of  the  widow, 
to  whom  interest  on  the  purchase-money  mortgage  was  payable  during 
widowhood,  a  sci.  fa.  issued  to  collect  the  principal.  Defence  was  set  up 
that  the  money  due  from  defendants  on  the  mortgage  was  due  them- 
selves as  legatees;  no  averment  was  made  that  the  estate  was  otherwise 
settled  or  that  there  was  no  other  residuary  estate  in  executor's  hands. 
Held,  that  the  defence  was  insufhcient  to  prevent  judgment,  and  that  in 
this  action  the  court  will  not  construe  the  will  and  make  distribution. 

Rule  for  judgment  for  want  of  sufficient  defence.  C.  P. 
Westmoreland  Co.     May  T.,  1897,  No.  697. 

Gaither  &  Woods,  for  plaintiff  ;/c?An  C  Silsley,  for  defendant. 

Doty,  P.  J.,  Oct.  30,  1887. — The  affidavit  of  defence  is  in- 
sufficient. The  plaintiff  is  entitled  to  judgment  without  re- 
gard to  the  ultimate  distribution  of  the  fund.  The  will  of 
William  McLaughlin,  in  unmistakable  terms,  directs  his  farm 
to  be  sold  when  a  certain  grandchild  arrives  at  the  age  of 
twenty-one.  The  farm  was  sold  by  the  executors.  The  pur- 
chasers happened  to  be  beneficiaries  under  the  will.  The 
terms  of  sale  required  a  certain  amount  to  be  paid  cash, 
and  the  sum  of  $1,000  to  be  secured  by  mortgage 
on  the  premises;  the  interest  to  be  paid  annually  to  the 
widow  "so  long  as  she  lives  and  remains  unmarried,  and  in 
case  of  her  marriage  in  lieu  of  the  interest  to  pay  said  Martha 
McLaughlin  $300  of  said  principal  sum  of  $1,000  or  $700,  as 
the  case  may  be,  distributed  and  paid  to  the  parties  entitled 
thereto  by  law."  Such  are  the  conditions  recited  in  the  scire 
facias  and  set  forth  in  the  affidavit  of  defence.  The  will  simply 
required  the  executors  to  put  $1,000  at  interest.  They  were 
not  required  to  make  it  a  charge  on  the  real  estate  sold.  The 
whole  consideration  could  have  been  demanded  of  the  pur- 
chasers at  the  time  of  sale,  and  invested  elsewhere.  The 
money,  in  fact,  was  borrowed  by  the  defendants  and  the  same 
secured  by  bond  and  mortgage.  They  are  here  in  the  rela- 
tion of  debtors.  The  widow  remained  unmarried  and  is  now 
dead.  By  the  conditions  of  the  mortgage  the  principal  is 
now  due  and  payable.  The  plaintiff  is  the  personal  repre- 
sentative of  the  deceased  testator,  and  is  entitled  to  the  fund. 
The  only  matter  set  up  against  a  recovery  is  that  the  de- 
fendants "are  the  ultimate  beneficiaries  of  the  last  will  and 
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testament  of  said  William  McLaughlin,  Sr.,  and  as  such  the 
$i,ooo  secured  by  said  mortgage  is  due  them  and 
should  be  paid  to  them."  This  averment  is  insufficient  to 
prevent  judgment,  even  if  we  admit  that  the  affiant  is  cor- 
rectly advised  in  matter  of  law.  The  defendants  are  simply 
debtors.  The  money  is  payable  by  the  terms  of  their  obliga- 
tion. The  affidavit  of  defence  virtually  admits  the  right  of 
defendant  to  demand  payment,  but  urges  that  this  action  is 
a  long  and  circuitous  method  of  reaching  a  just  settlement. 
The  right  of  action  is  not  denied.  It  is  alleged  simply  that 
such  action  involves  unnecessary  cost  and  trouble.  It  is  not 
averred  that  the  estate  is  otherwise  settled.  It  does  not  ap- 
pear that,  with  the  exception  of  the  fund  in  dispute,  there  is 
no  residuary  estate.  The  question  of  law  set  up  as  the  only 
defence  will  arise  naturally  on  the  distribution  of  the  estate 
of  William  McLaughlin,  when  all  parties  who  may  have  any 
possible  interest  therein  can  be  heard.  We  cannot  under- 
take at  this  time  and  in  this  way  to  construe  the  will  or  make 
distribution  of  the  estate  of  William  McLaughlin. 

And  now,  Oct.  30,  1897,  the  rule  heretofore  granted  to 
show  cause  why  judgment  should  not  be  entered  for  want  of 
a  sufficient  affidavit  of  defence  is  made  absolute,  without 
prejudice  to  defendants  as  beneficiaries  under  the  will  of 
William  McLaughlin. 

From  Albert  H.  Bell,  Esq.,  Greensburg,  Pa. 


Hicks's  Estate. 

Statute  of  limitations — Married  women — Act  of  June  j,  i88y. 

Since  the  Act  of  June  3,  1887,  P.  L.  332,  a  married  woman  cannot  set 
up  coverture  as  a  bar  to  the  running  of  the  statute  of  limitations. 

Exceptions  to  adjudication.  O.  C.  Philadelphia  Co.  Oct. 
T.,  1895,  No.  258. 

At  the  audit  a  married  woman  presented  for  payment  out 
of  the  estate  a  note  dated  Dec.  30,  1890,  which  was  more 
than  six  years  overdue.  The  auditing  judge  allowed  the 
claim,  ruling  that  the  statute  of  limitations  could  not  be 
pleaded  against  a  married  woman. 

John  A.  Brown  and  W.  H,  Lex,  for  exceptions. 
/.  H.  Grater,  contra. 
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Penrose,  J.,  Oct  30,  1897. — The  Act  of  March  27,  1713, 
Purd.  12 1 3-1 5,  limiting  the  time  within  which  actions  must 
be  brought,  provides  that  "if  any  person  or  persons  ...  at 
the  time  of  any  cause  of  such  action  given  or  accrued  shall  be 
within  the  age  of  twenty-one  years,  feme  covert,  ...  or  be- 
yond the  sea  .  .  .  then  such  person  or  persons  shall  be  at  lib- 
*erty  to  bring  the  same  actions,  so  as  they  take  the  same 
within  such  times  as  are  hereby  before  limited  after  their 
coming  to  or  being  of  full  age,  discoverture,"  etc.,  etc. 

The  common-law  meaning  of  feme  covert  and  coverture, 
which  was  that  understood  in  this  Act,  is  thus  explained  by 
Blackstone,  speaking  of  the  legal  consequences  of  marriage 
(i  Comm.  442):  "The  very  being  or  legal  existence  of  the 
woman  is  suspended  during  marriage,  or  at  least  is  incorpo- 
rated and  consolidated  into  that  of  her  husband,  under  whose 
wing,  protection  and  cover  she  performs  everything,  and  is 
therefore  called  in  our  law-French  a  feme  covert,  foemina  viro 
co-operta;  is  said  to  be  covert  baron,  or  under  the  protection 
and  influence  of  her  husband,  her  baron,  or  lord;  and  her 
condition  during  marriage  is  called  her  coverture."  Coke, 
commenting  on  the  word  coverture,  says:  "For  to  cover  in 
English  is  tegere  in  Latin,  and  is  so  called  for  that  the  wife  is 
sub  potestate  viri,  and  is  disabled  to  contract  with  any  with- 
out the  consent  of  the  husband.  Omnia  quw  sunt  uxoris 
sunt  ipsius  viri.  Non  habet  uxor  potestatem  sui  sed  virf' 
Co.  Litt.  112a. 

This  disability  of  a  married  woman  was  complete.  Not  only 
could  she  not  sue  without  the  consent  and  joinder  of  the  hus- 
band, but  her  right  of  action,  if  exercised,  inured  to  his  benefit 
by  reducing  the  chose  in  action  into  possession,  and  thus  vest- 
ing it  in  him  absolutely — though  his  right  in  this  respect  was 
taken  away  by  the  Act  of  1848.  Hence  while  her  legal  ex- 
istence for  the  purpose  of  enforcing  her  rights  as  against  third 
persons  was  thus  suspended,  the  Act  of  1713  suspended  also 
the  running  of  its  provisions  against  her. 

But  the  status  of  married  women  was  wholly  changed  and 
all  disabilities  in  the  way  of  asserting  their  rights  swept  away 
by  Act  of  June  3,  1887,  P.  L.  332,  which  declared  that  there- 
after "marriage  shall  not  be  held  to  impose  any  disability  on 
or  incapacity  in  a  married  woman  as  to  the  acquisition  .  .  . 
use,  or  disposition  or  property  of  any  kind,  in  any  trade  or 
business  in  which  she  may  engage  .  .  .  or  her  right  and  power 
to  make  contracts  of  any  kind  .  .  .  but  every  married  woman 
shall  have  the  same  right  to  acquire  .  .  .  use,  or  dispose  of 
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her  property  ...  in  possession  or  expectancy,  in  the  same 
manner  as  if  she  were  a  feme  sole  .  .  .  and  with  all  the  rights 
and  liabilities  incident  thereto  ...  as  if  she  were  not  mar- 
ried,^ power  to  become  accommodation  indorser,  guarantor 
or  surety  being,  however,  withheld,  and  the  joinder  of  the 
husband  in  mortgages  or  conveyances  of  real  estate  being  still 
required.  The  Act  further  provides  (Section  2)  that  "a  mar-  * 
ried  woman  shall  be  capable  of  entering  into  .  .  .  any  con- 
tract .  .  .  and  for  suing  and  being  sued  either  upon  such  con- 
tract or  for  torts  done  to  or  committed  by  her,  in  all  respects 
as  if  she  were  a  feme  sole,  and  her  husband  need  not  be  joined 
with  her  as  plaintiff  or  defendant;"  and  (Section  4)  that 
"husband  and  wife  shall  have  the  same  civil  remedies  upon 
contracts  in  their  own  name  and  right  against  all  persons  for 
the  protection  and  recovery  of  their  separate  property  as 
unmarried  persons;''  all  Acts  inconsistent  with  this  Act  being, 
in  express  terms  (Section  7)  repealed. 

Since  the  Act  of  1887,  o^  which  the  Act  of  June  8,  1893,  P. 
L.  344.  Purd.  1299,  is  substantially  a  re-enactment  of  all  that 
is  material  to  the  present  inquiry,  a  married  woman  in  Penn- 
sylvania is  not  a  feme  covert,  in  the  technical  sense  of  the  term 
or  in  the  sense  understood  in  the  Act  of  171 3.  The  suspension 
of  the  provisions  of  that  Act  in  her  favor  was  not  because  of 
her  sex,  but  solely  on  account  of  her  disabilities  and  the  sus- 
pension of  her  power  to  enforce  her  legal  rights  during  the 
continuance  of  her  marriage;  but  cessante  ratione  cessat  ipsa 
lex,  and  now  she  is,  as  the  Act  of  1887  (repealing  all  incon- 
sistent laws)  declares,  "in  all  respects,*'  with  regard  to  her 
property  and  rights  of  action,  "as  if  she  were  a  feme  sole;" 
entitled  to  "the  same  civil  remedies  upon  contracts  .  .  . 
against  all  persons,"  as  if  "unmarried."  She  no  longer, 
therefore,  falls  within  the  class  mentioned  in  the  saving  clause 
of  the  Act  of  17 1 3,  or,  if  she  does,  she  has  "come  to  discover- 
ture"  by  legislative  enactment,  and  the  statute  runs  against 
her  from  that  time  by  its  own  express  provision. 

This  was  the  view  taken  by  Lord  Esher  with  regard  to  the 
effect  of  a  similar  statute  in  England  (Lowe  v.  Fox,  Law  Rep. 
15  Q.  B.  667),  and  by  the  Supreme  Court  of  the  United 
States  with  reference  to  statutes  in  Illinois,  in  Kibbe  v.  Ditto, 
93  U.  S.  674.  In  Castner  v.  Walrod,  83  111.  171,  referred  to 
and  followed  in  Kibbe  v.  Ditto,  it  was  said:  "While  the  sav- 
ing clause  in  the  statute  of  limitations  is  not  mentioned  in 
the  Act  of  1861,  yet  the  powers  conferred  by  the  latter  Act  so 
completely  annihilate  the  existence  of  every  reason  which  led 
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to  the  passage  of  the  former  Act,  protecting  a  married  woman 
from  the  statute  of  limitations,  that  it  would  be  absurd  to  hold 
that  the  two  Acts  could  stand  together."  Our  Act,  it  will 
be  recollected,  repeals  all  Acts  inconsistent  with  its  provisions. 
Married  women  having  thus  been  put  upon  the  same  plane 
with  unmarried  women,  and  the  disability  of  coverture  having 
been  removed  by  legislation  before  the  debt  to  Mrs.  Pabst 
was  contracted  (Dec.  31,  1890),  it  is  obvious  that  she  was  not 
relieved  by  the  saving  clause  in  the  Act  of  171 3  from  pursuing 
the  proper  remedy  against  her  debtor  within  the  time  pre- 
scribed by  that  Act;  and  as  she  failed  to  do  this,  and  nothing 
has  been  shown  to  arrest  the  running  of  the  statute,  it  follows 
that  her  claim  should  have  been  disallowed.  We  are  com- 
pelled, therefore,  to  sustain  the  exceptions  and  modify  the 
adjudication  accordingly.  Counsel  will  prepare  the  neces- 
sary decree. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 


Wiley's  Estate. 

Wills — Nuncupative  wills — Requisites  of. 

To  be  valid  a  nuncupative  will  must  in  all  respects  comply  with  the 
requirements  of  the  statute. 

Where  not  made  in  the  extremity  of  the  last  sickness,  or  where  the 
alleged  testatrix  fails  to  bid  persons  present  to  bear  witness  that  such  is 
her  will,  an  alleged  nuncupative  will  should  not  be  admitted  to  probate. 

Appeal  from  refusal  of  register  to  admit  alleged  nuncupa- 
tive will  to  probate.  O.  C.  Philadelphia  Co.  July  T.,  1897. 
No.  25. 

W,  H.  Lex,  for  proponent. 

G,  W.  Wilgus  and  Peter  Boyd,  contra. 

Ferguson,  J.,  Oct.  30,  1897. — As  was  said  in  Conaugh- 
ton's  Est.,  30  W.N.C.  202,  following  a  number  of  cases  therein 
cited,  nuncupative  wills,  though  tolerated,  are  by  no  means 
favorites  of  the  law.  They  are  not  to  be  encouraged,  not 
only  because  the  Act  of  Assembly  requires  all  wills  to  be  in 
writing,  but  because  an  alleged  verbal  will  opens  wide  the 
door  Jor  misunderstandings,  mistakes,  misrepresentations, 
perjury  and  fraud  in  every  manner  conceivable.  Therefore 
it  is  that  the  Act  of  April  8,  1833,  throws  around  the  execu- 
tion of  a  nuncupative  will  many  restrictions,  the  absence  of 
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due  compliance  with  any  one  of  which  is  fatal  to  their  admis- 
sion to  probate.  The  Act  provides,  "Where  the  sum  or  value 
bequeathed  shall  exceed  $ioo,  it  shall  be  proved  titat  the  tes- 
tator did  bid  the  persons  present,  or  some  of  tJient,  to  bear  witness 
that  such  zvas  his  will,  or  to  that  effect;  and  in  all  cases  the  fore- 
going requisites  shall  be  proved  by  two  or  more  witnesses 
who  were  present  at  the  making  of  such  will."  It  is  now  set- 
tled that  a  nuncupative  will  can  only  be  allowed  in  a  case 
where  it  was  made  in  the  extremity  of  the  testator's  last  sick- 
ness, which  has  come  upon  him  so  suddenly,  unexpectedly 
and  violently  as  to  prevent  his  putting  his  testamentary 
wishes  in  writing.  All  the  circumstances  and  conditions 
must  be  such  as  to  preclude  the  possibility  of  a  written  will: 
Boyer  v.  Frick,  4  W.  &  S.  357;  Yarnall's  Will,  4  Rawle,  46; 
Porter's  Ap.,  10  Pa.  254;  Werkheiser  v,  Werkheiser,  6  W.  & 
S.  184;  Strieker  v.  Groves,  5  Wh.  397. 

Such  being  the  law,  what  are  the  facts  of  this  particular 
case?  The  testatrix  had  been  seriously  ill  for  about  a  week, 
when,  upon  a  certain  Sunday  morning,  her  physician,  notic- 
ing unfavorable  symptoms,  advised  her  that  if  she  had  any 
business  to  attend  to  she  had  better  do  it.  In  other  words, 
if  she  wanted  to  make  her  will  now  was  her  opportunity. 
Nothing,  however,  was  done  by  her.  The  next  morning  she 
requested  certain  persons  who  were  in  the  house  to  come  to 
her  room.  Then  it  is  alleged  this  nuncupative  will  was  made. 
She  lived  until  the  next  day,  and  in  the  full  possession  of  all  her 
mental  faculties  to  the  time  of  her  death;  so  that  from  the 
time  she  was  warned  by  her  physician  until  her  death  she  had 
fully  two  days  in  which  to  have  had  a  will  prepared  and  ex- 
ecuted. Under  these  circumstances  can  this  be  said  to  be  a 
case  of  extremity,  where  the  sickness  came  so  suddenly,  un- 
expectedly and  violently  as  to  prevent  the  testatrix  from  put- 
ting her  testamentary  wishes  in  writing?  Even  if  it  be  con- 
ceded, as  contended,  that  at  the  time  the  alleged  will  was 
made  she  was  in  extremity,  which  she  had  not  realized  be- 
fore, notwithstanding  the  warning  of  her  physician,  yet  the 
fact  remains  that  she  lived  for  twenty-four  hours  after  this 
time,  and  was  perfectly  conscious  down  to  the  time  of  her 
death,  and  had  ample  opportunity  to  put  her  will  in  writing 
had  she  so  desired.  She  may  have  been,  and  no  doubt  was, 
physically  unable  to  have  written  her  will,  or  even  to  have 
signed  her  name  thereto,  but  the  law  requires  neither.  Both 
of  these  acts  could  have  been  performed  by  others  and  the 
will  have  been  good. 
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The  absence  of  due  compliance  with  any  one  of  the  require- 
ments of  the  statute  is  fatal  to  the  admission  of  the  will  to  pro- 
bate: Haus  V,  Palmer,  21  Pa.  296;  Meisenhelter's  Will,  15 
Phila.  651;  Bennett  v.  Jackson,  2  Phila.  190;  Persons  z/. 
Miller,  2  Phila.  194.  The  probate  of  this  alleged  will  might 
therefore  have  been  rejected  upon  the  ground  that  there  was 
no  such  extremity  as  justified  a  nuncupative  will. 

But  there  is  another  requirement  of  the  law  which  this  case 
does  not  meet.  The  Act  of  Assembly,  as  above  quoted,  pro- 
vides that  the  testator  must  "bid  the  persons  present,  or  some 
of  them,  to  bear  witness  that  such  was  his  will,  or  to  that 
effect."  Nothing  of  this  kind  occurred  in  this  case.  The 
testatrix,  on  Monday  morning,  for  some  reason,  requested 
the  presence  in  her  room  of  her  brother,  his  wife  and  daugh- 
ter, all  of  whom  lived  in  the  same  house  with  her,  or  more 
properly,  perhaps,  she  lived  with  them.  She  did  not  state 
what  her  purpose  was  in  desiring  their  presence.  It  may 
have  been  the  gratification  of  a  mere  whim  of  a  sick  woman. 
It  may  have  been  that  she  thought  she  was  dying  and  desired 
to  say  farewell,  or  it  may  have  been  that  she  wished  them  to 
witness  a  testamentary  disposition  of  her  estate,  but  she  did 
not  say  so.  While  they  were  there  she  did  say:  "I  want 
everything  to  be  Willie's,  for  Willie  is  the  only  one  that  has 
taken  care  of  me."  These  words  are  the  alleged  nuncupa- 
tive will  of  the  testatrix.  They  may  have  been  intended  by 
her  as  a  testamentary  disposition  of  her  estate,  or  they  may 
not  have  been  so  intended.  We  are  left  to  conjecture  upon 
this  point,  for  the  testatrix  did  not  declare  that  the  words 
used  were  her  will,  and  call  upon  those  present  to  bear  wit- 
ness to  this  fact  or  that  effect  as  required  by  the  Act.  In  this 
case,  therefore,  two  of  the  requirements  of  a  good  nuncupa- 
tive will  are  wanting.  It  was  not  made  in  extremis,  and  the 
conditions  and  circumstances  were  not  such  as  to  preclude  a 
written  will,  as  the  testatrix  had  ample  time  to  have  put  her 
testamentary  wishes  in  writing  had  she  so  desired,  and  she 
did  not  declare  the  words  alleged  to  be  her  will  to  be  such 
and  call  upon  those  present  to  bear  witness  to  this  fact.  We 
are  of  the  opinion  that  the  register  of  wills  was  correct  in  re- 
fusing to  probate  this  alleged  will,  and  his  decision  is  affirmed 
and  the  appeal  dismissed. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 
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Weayer  v.  Weayer. 

Judgment — Opening  jtidgment — Lunacy — Fraud, 

Where  the  ground  of  an  application  to  open  a  judgment  is  the  lunacy 
of  the  defendant  at  the  time  of  signing  the  note,  where  the  evidence  leaves 
the  fact  of  lunacy  in  doubt,  and  there  is  no  evidence  of  fraud  or  knowl- 
edge of  lunacy  on  the  part  of  the  payee,  and  with  a  full  and  valuable  con- 
sideration for  the  note,  the  court  will  refuse  to  open  the  judgment. 

Lunacy  alone  is  not  a  sufficient  defence  to  a  note  given  for  an  actual 
antecedent  indebtedness. 

Rule  to  open  judgment.  C.  P.  Westmoreland  Co.  May 
T.,  1894.     No.  417. 

G.  S,  Rumbaughy  for  plaintiff. 

Johnston,  Moorhead  &  Heady  for  defendant. 

Doty,  P.  J.,  Feb.  5,  1898. — Lunacy  of  the  defendant  is 
urged  as  the  principal  ground  for  opening  the  judgment. 
Much  testimony  was  heard  on  this  question,  and  there  is  con- 
siderable conflict  in  the  evidence.  The  inquisition,  which  is 
prima  facie,  found  the  defendant  a  lunatic  for  three  years  and 
upwards,  with  lucid  intervals  of  such  short  duration  as  to 
render  him  incapable  of  taking  care  of  his  property. 

The  testimony  before  the  commissioner  shows  that  the  de- 
fendant was  peculiarly  affected.  Every  other  day  was  an 
off  day  with  him.  He  shut  himself  in  the  house  and  refused 
to  attend  to  business.  The  alternate  day  was  a  well  day, 
when  defendant  appeared  rational  and  able  to  attend  to  busi- 
ness as  a  merchant. 

The  note  in  question  was  executed  on  a  well  day.  There 
is  no  satisfactory  evidence  that  the  defendant  was  imposed 
on  in  any  way,  or  that  he  did  not  know  what  he  was  doing 
when  he  signed  the  note.  If  lunacy  alone  was  a  defence  to 
the  note,  in  view  of  the  conflict  in  evidence,  the  judgment 
would  be  opened  and  the  question  of  lunacy  be  submitted 
to  the  jury. 

But  insanity  is  not  always  a  defence  to  a  note.  It  is  true 
that  the  purchaser  of  a  promissory  note  is  affected  by  the 
status  of  the  makers,  as  in  case  of  a  minor  or  a  married 
woman.  But  insanity  is  no  defence  to  a  note,  unless  it  is 
shown  that  the  note  is  obtained  by  fraud,  or  without  a 
proper  consideration,  or  with  knowledge  of  the  lunacy. 

There  is  no  evidence  to  show  that  the  present  holder  of 
the  note,  or  the  payee,  had  knowledge  of  the  alleged  lunacy. 
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The  note  was  executed  and  assigned  before  application  was 
made  to  the  court  for  the  appointment  of  a  commission  to 
inquire  into  the  alleged  lunacy.  All  the  testimony  shows 
that  the  defendant  was  attending  to  business  and  in  his  right 
mind  on  the  day  the  note  was  executed.  To  infer  knowledge 
from  the  relationship  of  the  parties  would  be  to  assume  the 
fact  in  dispute  and  to  beg  the  whole  question. 

We  have  patiently  gone  over  all  the  testimony  to  discover 
if  there  was  any  fraud,  but  failed  to  find  any  satisfactory  evi- 
dence of  imposition. 

The  evidence  is  that  Johnston,  the  witness,  went  to  Lycip- 
pus  on  the  invitation  of  the  defendant.  The  clerk  in  the  store 
was  told  that  Johnston  was  expected.  And  a  significant  fact  is 
that  the  amount  of  the  note  was  the  exact  balance  due  from 
the  defendant,  as  appears  from  an  inspection  of  his  own  books, 
The  calculation  made  at  the  time  the  note  was  given  is  at- 
tached to  the  note,  and  shows  how  the  amount  was  ascer- 
tained. In  the  petition  on  which  the  rule  was  granted,  it  is 
averred,  inter  alia,  that  "Frank  Weaver  was  indebted  to  the 
defendant  upon  a  fair  and  just  settlement  of  their  accounts." 
But  the  fact  of  such  indebtedness  does  not  appear  in  evi- 
dence. If  the  fact  is  as  was  averred,  it  ought  to  have  been 
established  by  the  testimony.  The  testimony  clearly  shows 
that  the  defendant  was  indebted,  at  the  execution  of  the  note, 
to  Frank  W.  Weaver  in  the  sum  of  $872.20,  the  amount  of 
the  note.  The  consideration  did  not  actually  pass  at  the 
time  the  note  was  given;  the  note  was  for  an  antecedent  debt 
and  for  no  more  than  was  actually  due.  To  this  extent  even 
a  lunatic  is  liable:  Werebash  v.  First  National  Bank,  97  Pa. 
543;  Snyder  v,  Laubach,  7  W.  N.  C.  464. 

It  is  true  the  consideration  did  not  move  from  the  payee. 
The  amount  was  due  Frank  Weaver,  son  of  defendant,  and 
husband  of  Mell  J.  Weaver,  the  payee.  The  account,  how- 
ever, was  in  the  name  of  Mell  J.  Weaver  on  the  defendant's 
books. 

Whether  the  account  was  thus  kept  because  of  the  de- 
fendant's peculiarity,  or  because  of  an  arrangement  between 
the  parties,  we  are  not  informed.  If  the  account  was  thus 
kept  in  pursuance  of  an  arrangement  between  the  defendant 
and  his  son  Frank,  it  is  possible  that  no  one  save  a  creditor 
of  Frank  Weaver's  estate  would  be  in  a  position  to  complain. 

After  a  most  careful  review  of  the  voluminous  testimony 
we  agree  with  the  conclusion  of  the  learned  commissioner. 


Digitized  by  VjOOQ IC 


394  PENNSYLVANIA  [Vol. 

[Weaver  v.  Weaver.] 

The  evidence  does  not  show  unsoundness  of  mind  at  the  time 
of  the  execution  of  the  note.  As  we  understand  it  the  testi- 
mony shows  the  defendant  understood  thoroughly  what  he 
was  doing  and  why  he  was  doing  it.  We  admit  there  is  some 
conflict  in  the  evidence  on  the  question  of  lunacy,  and  if  of 
itself  a  ground  of  defence  the  judgment  would  be  opened. 
But  with  the  fact  of  lunacy  in  doubt,  with  no  evidence  of 
fraud  or  knowledge  of  lunacy  on  the  part  of  the  payee,  and 
with  a  full  valuable  consideration  for  the  note,  there  is  no 
sufficient  reason  why  the  judgment  should  be  opened. 

If  there  is  any  reasonable  ground  for  apprehension  that  the 
personal  representative  of  Frank  Weaver  may  make  claim 
for  the  wages  embodied  in  the  note,  the  defendant  could  pay 
the  money  into  court,  and  on  a  proper  showing  an  issue  could 
be  framed  to  ascertain  and  determine  the  right  to  the  money 
which  the  evidence  shows  the  defendant  owes. 

And  now,  Feb.  5,  1898,  the  rule  to  show  cause  why  the 
judgment  should  not  be  opened  and  the  defendant  permitted 
to  defend  is  discharged  at  the  cost  of  petitioner. 

From  Albert  H.  Bell,  Esq.,  Greensburg,  Pa. 


Bell's  use  v.  Faust. 

Wages — Preference — Levy. 

Where  labor  was  performed  in  December,  1895,  a  levy  was  made  March 
14,  1896,  and  a  sale  was  made  October  14,  1896,  and  a  notice  of  wages 
given  on  the  eve  of  sale,  the  labor  claimant  is  not  entitled  to  preference. 

The  wages  that  are  entitled  to  be  preferred  are  the  six  months'  wages 
that  precede  the  actual  sale  and  transfer  of  the  property. 

It  is  not  sufficient  that  the  wages  be  earned  within  six  months  of  the 
levy;  the  word  U\'y  cannot  be  used  in  the  sense  of  the  sole  and  transfer 
used  in  the  Acts  of  1872  and  1883. 

Wage  claimants  have  no  control  of  an  execution  issued  by  a  judgment 
creditor  against  an  employer;  the  plaintiff  may  settle  his  claim  in  good 
faith,  and  stay  his  writ  without  consulting  labor  claimants. 

Case-Stated.  C.  P.  Westmoreland  Co.  Nov.  T.,  1896, 
No.  76. 

Albert  H.  Bell,  for  plaintiff. 

Whitten  &  Scanlon,  for  wage  claimants. 

McCoNNELL,  J.,  Feb.  5,  1898. — ^The  property  whose  sale 
and  transfer  produced  the  fund  for  distribution  was  sold  by 
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the  sheriflf  on  two  different  days,  to  wit,  on  Oct.  14,  1896,  and 
on  Oct.  21,  1896.  In  order  that  the  wages  of  Charles  Muh- 
lenberg and  H.  A.  Mclndoe  be  due  for  services  rendered 
within  six  months  of  such  sale  and  transfer  they  must  have 
been  rendered  after  April  14,  1896.  The  services  for  which 
Charles  Muhlenberg  claims  a  preference  began  on  Sept,  2y, 
1895,  and  terminated  on  Dec.  28,  1895,  ^^^  those  of  H.  A. 
Mclndoe  began  on  Sept.  21,  1896,  and  ended  Oct.  i,  1896. 
Looking  at  the  mere  question  of  time,  it  therefore  appears 
that  the  services  of  Charles  Muhlenberg  were  not  rendered 
within  six  months  immediately  preceding  such  sale  and  trans- 
fer. Is  it  essential  to  the  validity  of  the  claim  and  notice  that 
such  services  be  rendered  within  the  period  above  desig- 
nated? There  can  be  no  doubt  but  that  a  claim  for  the  pref- 
erence accorded  by  the  law  to  wages  cannot  exceed  six 
months'  wages,  for  the  Act  of  May  12,  189 1,  P.  L.  54,  Section 
I,  says  that  "all  moneys  that  may  be  due  or  hereafter  become 
due  for  labor  and  services  ...  for  any  period  not  exceeding 
six  months  preceding  the  sale  or  transfer  of  the  real  or  per- 
sonal property,  works,  mines,  etc.,  ...  by  execution  or 
otherwise,  on  account  of  the  death  or  insolvency  of  such  em- 
ployer or  employers  shall  be  a  lien  on  said  real  or  personal 
property,"  etc. 

It  does  not  expressly  say  ^'immediately  preceding  the  sale 
or  transfer,"  but  only  "preceding  the  sale  or  transfer."  The 
question  remains,  however.  Does  not  the  Act  substantially  or 
impliedly  say  that  the  six  months  period  must  immediately 
precede  the  sale  or  transfer?  Another  important  question  is, 
What  is  a  sale  and  transfer  on  account  of  the  death  or  in- 
solvency of  the  employer? 

By  the  Act  of  1872  the  first  section  provided  for  a  prefer- 
ence in  the  case  of  a  sale  and  transfer  preceding  the  death  or 
insolvency  of  the  employer — that  is  to  say,  a  transfer  during 
the  employer's  lifetime  and  solvency,  and  the  third  section  pro- 
vided for  a  like  preference  in  all  cases  of  the  death,  insolvency 
or  assignment  of  the  employer.  The  third  section  therefore 
applied  to  an  entirely  different  state  of  affairs:  Hartman's 
Ap.,  107  Pa.  327.  But  the  Act  of  May  12,  1891,  P.  L.  54, 
amends  the  Acts  of  1872  and  1883,  so  that  the  preference  at- 
taches not  to  "a  sale  and  transfer  .  .  .  preceding  the  death 
or  insolvency  of  the  employer,"  but  to  the  "sale  or  transfer 
of  the  real  or  personal  property,  works,  mines,  etc.,  .  .  .  by  ex- 
ecution or  otherwise  on  account  of  the  death  or  insolvency  of 
such  employer.'^    The  preference  which  might  possibly  have 
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accrued  in  the  employer's  lifetime  and  solvency,  under  the  first 
section  of  the  Act  of  1872,  no  longer  exists.  The  preference 
which  is  now  enforcible  by  the  amended  Act  is  one  that  arises 
on  a  sale  or  transfer  by  execution  or  otherwise  on  account  of 
the  death  or  insolvency  of  the  employer.  If  there  is  no  such 
sale  or  transfer  there  is  no  preference,  for  the  preference  given 
is  upon  the  fund  produced  by  such  sale  or  transfer.  In  other 
words,  there  is  no  preference  until  the  sale,  either  judicial  or 
in  connection  with  the  winding  up  of  their  debtor's  business. 
This  appears  to  have  been  clearly  settled  in  Wilkinson  v, 
Patton,  162  Pa.  12,  in  which  our  brother.  Fell,  speaking  for 
the  court,  said:  *The  method  provided  for  the  enforcement 
of  the  claim  for  wages  is  that  it  shall  be  preferred  and  first 
paid  out  of  the  proceeds  of  such  sale.  This  evidently  refers 
to  a  sale  effected  by  legal  process  where  a  fund  is  raised  for 
distribution.  It  was  never  intended  that  there  should  be  a 
specific  lien  on  the  property  in  the  hands  of  the  owner  or  of 
the  vendee:     Mettfett  v,  Mohn,  171  Pa.  395. 

In  the  cases  above  cited  it  is  clearly  made  to  appear  that  the 
wage  claimants  have  no  control  of  a  writ  of  execution  issued 
by  a  judgment  creditor  against  the  employer.  The  plaintiff 
therein  may  stay  his  writ  without  consulting  the  wage  claim- 
ants, and  if  he  does  so  the  latter  have  no  redress.  The  court 
below  in  the  case  last  cited  had,  at  the  instance  of  wage  cred- 
itors, rescinded  an  order  staying  a  judgment  creditor's  writ. 
The  right  of  the  court  below  to  make  this  order  was  the  ques- 
tion reviewed.  Mr.  Chief  Justice  Sterrett,  delivering  the 
opinion  of  the  court,  says:  **In  his  opinion  making  the  order 
the  learned  assistant  law  judge  of  the  court  below  says:  *We 
are  of  opinion  that  the  moment  the  levy  was  made  the  liens 
of  the  claimants  for  wages  attached,  and  were  entitled  to  be 
paid  under  the  writ  of  execution  in  this  case.'  This  is  a  mis- 
taken view  of  the  law.  The  plaintiff,  acting  in  good  faith, 
had  an  undoubted  right  to  settle  and  adjust  his  claim  against 
Mohn  and  order  his  writ  stayed  in  accordance  therewith, 
without  consulting  the  labor  claim  creditors.  It  was  not 
their  affair,  and  in  the  absence  of  any  authority,  statutory  or 
otherwise,  these  creditors  had  no  right  to  interfere  with  the 
execution."  Therefore  the  levy  vests  in  the  wage  claimants 
no  vested  right.  It  is  only  when  the  sale  and  transfer  takes 
place  that  they  are  given  a  standing.  It  is  contended  here 
that  the  levy  by  the  sheriff  is  a  "transfer'*  within  the  meaning 
of  the  Act  of  Assembly,  and  in  support  of  this  contention 
Hall's  Est.,  148  Pa.  121  and  Timmes  v.  Metz,  156  Pa.  384  are 
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cited.  If  the  labor  is  performed  within  six  months  imme- 
diately preceding  the  levy  it  is  sufficient  according  to  the  con- 
tention of  the  wage  claimants. 

The  cases  cited  were  not  on  the  construction  of  the  Act  of 
1891,  but  on  the  Acts  of  1872  and  1883.  In  view  of  the 
change  wrought  by  the  Act  of  189 1  and  the  construction 
placed  thereon  in  Wilkinson  v.  Patton  and  Mettfett  v.  Mohn, 
it  is  hard  to  see  how  it  can  be  contended  that  the  '"sale  and 
transfer  of  property  by  execution  or  otherwise  on  account  of  the 
death  or  insolvency  of  the  employer**  is  the  same  thing 
as  the  mere  levy,  which  may  never  result  in  a  sale 
or  transfer.  If  the  proceeding  on  an  execution  goes 
no  further  than  a  levy  the  wage  creditors  have  no 
enforcible  rights.  The  probability  is  that  when  the  Act 
speaks  of  "a  sale  or  transfer  of  the  property  by  execution  or 
otherwise*'  that  that  is  precisely  what  is  meant.  We  think 
there  is  indisputable  proof  to  be  found  in  the  Act  itself  that 
there  was  no  confusion  in  the  mind  of  the  writer  of  the  Act 
between  a  sale  and  transfer  of  property  and  a  simple  levy 
upon  it.  The  second  section  of  the  Act  of  1872  provides  that 
in  all  cases  of  execution  and  writs  of  a  similar  nature  that  the 
claimants  shall  "give  notice  in  writing  of  their  claim  or 
claims  and  the  amount  thereof  to  the  officers  executing  either 
of  such  writs  at  any  time  before  the  actual  sale  of  the  property 
levied  on;  and  such  officers  shall  pay  to  such  miners,  me- 
chanics and  clerks  out  of  the  proceeds  of  sale. 

The  levy  on  the  property  is  here  spoken  of  as  one  thing 
and  the  sale  is  spoken  of  as  another  thing.  The  distinction 
which  is  ordinarily  made  is  plainly  here  made  in  the  Act.  But 
what  the  ''sale  of  the  property**  means  in  the  second  section  of 
the  Act  *'the  sale  or  transfer  of  the  property**  means  in  the  first 
section  of  it,  and  also  in  the  substituted  provisions  of  the  Act 
of  1891.  If  the  ''sale  of  the  property**  means  a  thing  distinct 
from  a  levy  upon  it,  it  also  means  a  thing  distinct  from  levy  in 
the  first  section. 

But  let  us  assume  that  a  levy  on  the  property  is  a  sale  or 
transfer  of  the  property  within  the  meaning  of  the  statute. 
Then  within  the  meaning  of  the  statute  the  claimant  is  required 
to  give  the  statutory  notice  at  or  before  such  sale  or  transfer. 
The  claimant  did  not  do  this.  The  execution  was  issued 
March  14,  1896,  but  claimant's  notice  was  not  given  till  Oct. 
14,  1896.  Therefore  if  the  levy  is  the  sale  and  transfer 
of  the  property,  "the  notice  was  not  given  before  such  sale 
and  transfer,"  and  it  needs  no  authority  to  show  that  unless 
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the  notice  precedes  the  sale  and  transfer  the  claimant  has  no 
standing  under  the  Act.  To  insist,  therefore,  that  the  levy 
is  the  **sale  and  transfer  of  the  property"  is  to  insist  that  the 
claimant  has  not  given  the  requisite  notice  before  the  sale 
and  transfer.  He  is  therefore  not  entitled  to  be  paid  out  of 
the  fund. 

1.  We  think  that  the  wages  that  are  entitled  to  be  pre- 
ferred are  the  six  months'  wages  that  precede  the  actual  sale 
and  transfer  of  the  property,  or 

2.  If  Hall's  Est.,  148  Pa.  121,  and  Timmes  v.  Metz,  156  Pa. 
384,  establish  the  proposition  contended  for  by  the  claimant, 
that  a  levy  by  the  sheriff  is  a  sale  and  transfer  of  the  property 
within  the  meaning  of  the  Act,  then  the  claimant  has  not 
brought  himself  within  the  provisions  of  the  Act.  In  neither 
case  is  Charles  Muhlenberg  entitled  to  payment. 

It  will  be  observed  that  Hall's  Estate  and  Timmes  v,  Metz 
did  not  necessarily  have  involved  in  them  the  question  of 
whether  the  Acts  of  1872  and  1883  required  the  services  to 
be  rendered  within  six  months  preceding  the  levy,  rather  than 
within  six  months  preceding  the  sale.  In  so  far  as  anything 
is  said  about  its  being  the  period  preceding  the  levy  it  is  but 
dictum,  and  we  think  cannot  stand  in  view  of  the  construc- 
tion since  placed  on  the  Act  of  1891. 

In  the  case  of  Lord  &  Co.  v.  The  Toby  Valley  Supply  Co., 
5  Dist.  Rep.  290,  the  same  question  as  we  have  before  us  was 
disposed  of  by  Judge  Reed.  The  syllabus  of  that  case  is  as 
follows:  "The  goods  were  seized  under  a  writ  of  foreign  at- 
tachment in  April,  1893,  but  the  sale  by  the  sheriff,  under  a 
testatum  fi.  fa.,  was  not  made  until  October,  1894.  The 
wages  for  which  preference  was  claimed  had  been  earned 
within  six  months  prior  to  the  seizure  of  the  goods  in  foreign 
attachment,  but  not  within  six  months  of  the  sale.  Held, 
that  the  wage  claimants  were  not  entitled  to  any  preference, 
because  the  wages  were  not  earned  within  six  months 
of  the  sale  or  transfer,  as  required  by  the  Acts  of 
Assembly." 

The  claimant  here  contends  that  he  performed  the  services 
within  six  months  of  the  time  of  levy,  but  that  he  was  not  re- 
quired to  give  his  notice  till  the  time  of  the  actual  sale,  which 
occurred  some  seven  months  after.  In  the  meantime  the 
plaintiff  had  been  made  a  party  to  a  sheriff's  interpleader,  in 
which  he  established  the  defendant's  ownership  of  certain 
property  levied  on  against  other  claimants  thereof.  It  was 
not  until  he  had  brought  the  issue  to  a  successful  result  that 
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the  wage  claimants  gave  notice  and  now  claim  to  have  the 
proceeds  of  the  sale  of  the  property.  The  wage  claimant 
says:  "I  could  not  bring  about  an  actual  sale  while  the  inter- 
pleader was  pending.  It  is  true  the  Act  requires  that  the 
services  should  have  been  rendered  in  the  six  months  pre- 
ceding the  sale  and  transfer  of  the  property,  and  does  not  in 
this  connection  use  the  word  *levy'  at  all,  yet  because  I  can- 
not compel  a  sale  and  because  the  delay  is  not  mine,  the  levy 
fixes  my  rights  and  as  to  me  it  is  the  equivalent  of  the  actual 
sale." 

If  this  levy  is  as  to  him  an  actual  sale,  then  he  should  have 
done  what  the  Act  requires  him  to  do,  viz.,  given  notice  in 
writing  to  the  officer  executing  the  writ  before  such  sale  takes 
place.  This  he  did  not  do.  We  think  the  claimant  has  no 
right  to  use  the  word  "sale'*  employed  in  the  first  section  of 
the  Act  in  the  sense  of  "levy"  and  the  same  word  in  another 
place  in  the  Act  in  the  ordinary  sense.  He  cannot  base  his  case 
on  this  unwarranted  distinction  in  the  meaning  of  the  same 
word.  It  is  used  in  the  same  sense  in  both  cases.  If  it 
means  what  it  ordinarily  means  then  the  services  should  have 
been  rendered  in  the  six  months  preceding  the  sale  of  the 
property.  They  were  not  and  the  plaintiff  is  not  entitled  to 
recover.  If  it  means  simply  the  levy  of  an  execution,  then 
the  claimant  should  have  given  notice  to  the  officer  executing 
the  writ  before  such  levy.  The  claimant  did  not  do  this,  and 
is  not  entitled  to  recover. 

In  respect  to  the  claim  of  H.  A.  Mclndoe,  the  services 
were  rendered  and  the  notice  given  within  six  months  pre- 
ceding the  actual  sale  of  the  property.  The  objection  that  is 
fatal  to  the  claim  of  Charles  Muhlenberg  would  therefore 
seem  not  to  defeat  that  of  H.  A.  Mclndoe. 

It  is  therefore  ordered  this  Feb.  5,  1898,  that  judgment  be 
entered  in  his  favor  on  the  case-stated.  And  it  is  further  or- 
dered that  after  deducting  $5.73  hereby  allotted  to  the  claim- 
ant H.  A.  Mclndoe  and  the  costs  due  the  prothonotary  and 
sheriff,  that  judgment  be  entered  in  favor  of  the  plaintiff  for 
the  balance  of  the  fund  in  the  sheriff's  hands,  and  that  the 
claim  of  Charles  Muhlenberg  be  dismissed  and  judgment 
entered  against  him  accordingly  on  the  case-stated.  The 
sheriff  is  directed  to  pay  out  the  money  in  his  hands  in  ac- 
cordance with  this  decree  after  twenty  days  if  no  appeal  be 
previously  taken. 

From  Albert  H.  Bell,  Esq.,  Greensburg,  Pa. 
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Will— Construction  of  devise — Rule  in  SheUey's  Case — Market- 
able title. 

Devise:  "My  real  estate,  at  the  death  of  my  wife,  I  give,  devise  and  be- 
queath to  my  three  sons,  to  them  during  their  natural  life,  and  at  their 
death  the  same  is  to  descend  to  their  issue,  or  the  survivors  of  them,  their 
heirs  and  assigns  forever/'  Heldy  that  the  devise  vested  an  estate  in  fee 
simple  in  the  first  taker. 

Case-Stated.  C.  P.  Westmoreland  Co.  Aug.  T.,  1897. 
No.  286. 

Gaither  &  Woods,  for  plaintiff. 
John  C.  Silsley,  for  defendant. 

Doty,  P.  J.,  Feb.  5,  1898. — Plaintiff,  as  devisee  of  Elias 
Cashdollar,  claims  title  in  fee  to  a  certain  tract  of  land,  which 
by  articles  of  agreement  he  agreed  to  convey  to  defendant, 
who  refuses  tender  of  a  deed  therefor  on  the  ground  that  the 
title  is  unmarketable.  The  sole  question  is,  Has  plaintiff 
title  in  fee  simple?  The  devise  is  as  follows:  "My  real  estate, 
at  the  death  of  my  wife,  I  give,  devise  and  bequeath  to  my 
three  sons  ...  to  them  during  their  natural  life,  and  at  their 
death  the  same  is  to  descend  to  their  issue,  or  the  survivors 
of  them,  their  heirs  and  assigns  forever  .  .  .  and  in  case 
any  of  my  other  heirs  should  die  without  issue  that  their  resi- 
due shall  be  equally  divided  among  the  survivors." 

Wills  almost  identical  in  language  have  been  construed  by 
the  Supreme  Court.  After  a  careful  examination  of  many 
cases  I  am  convinced  that  the  plaintiff  holds  in  fee  simple. 
An  unbroken  line  of  decisions,  from  Eichelberger  v,  Barnitz, 
9  Watts,  447,  to  Grimes  v.  Shirk,  169  Pa.  74,  leads  to  this 
conclusion.  It  would  be  mere  affectation  to  attempt  here  a 
review  of  these  decisions,  or  to  write  down  copious  extracts 
therefrom.  In  Grimes  v.  Shirk,  supra,  the  cases  are  ex- 
tensively reviewed,  and  the  principle  of  that  case  is  decisive 
of  the  one  under  consideration. 

And  now,*Feb.  5,  1898,  after  due  consideration,  judgment 
is  awarded  for  the  plaintiff. 

From  Albert  H.  Bell,  Esq.,  Greensburg,  Pa, 
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Platty  Barber  &  Co.  v.  MoQuown. 

Attachment  under  Act  of  i86g  — Issue — Act  of  May  26,  1807^ 
P.  L.  93. 

The  fraudulent  debtors  attachment  Act  of  May  26,  1897,  clothes  the 
court  with  the  power  to  investigate  in  the  first  instance,  and  in  all  cases 
to  refuse  an  issue  where  the  testimony  fails  to  disclose  a  substantial  ques- 
tion in  dispute. 

If  the  claimant  fails  to  present  such  evidence  of  his  title  to  the  property 
in  controversy  as  would  sustain  a  verdict  in  his  favor,  the  rule  should  be 
discharged,  and  the  sheriff  directed  to  proceed  with  the  execution  of  his 
process.  On  the  other  hand,  if  the  evidence  clearly  shows  the  claimant's 
title  so  well  founded  that  a  verdict  against  it  would  not  be  sustained,  the 
rule  should  be  discharged,  and  the  sheriff  directed  to  withdraw  from  the 
custody  of  the  property.  The  mere  fact  that  it  is  known  to  a  vendee  that 
his  vendor  is  in  debt  will  not  avoid  a  sale  in  favor  of  the  vendor's 
creditors. 

When  a  vendee  has  assumed  control  of  the  goods  the  question  whether 
the  sale  is  bona  fide  is  usually  one  of  fact,  and  the  question  is  whether  the 
vendee  has  done  all  that  could  reasonably  be  expected  in  such  a  case. 

Rule  on  C.  M.  Stoops  to  show  why  an  issue  should  not  be 
framed,  etc.     C.  P.  Jefferson  Co.     Feb.  T.,  1898,  No.  54. 

Arnold  &  Norton,  for  rule;  Jeff.  G.  Wingert,  contra. 

Reed,  P.  J.,  Jan.  22,  1898.— The  plaintiffs,  Piatt,  Barber  & 
Co.,  on  December  29  last,  caused  an  attachment  to  be  issued 
out  of  this  court,  under  the  fraudulent  debtors  Act  of  1869, 
against  the  defendant,  Charles  McQuown,  which  was  forth- 
with placed  in  the  hands  of  the  sheriff  for  execution.  The 
sheriff  on  the  same  day,  about  9.10  o'clock  in  the  evening, 
by  virtue  of  this  attachment  process,  attached  and  took  into 
his  custody  a  stock  of  merchandise  in  the  borough  of  Punx- 
sutawney,  alleged  to  be  the  property  of  the  defendant,  but 
which  was  found  in  the  possession  of  one  C.  M.  Stoops.  Mr. 
Stoops  claimed  the  property  attached  in  his  own  right,  and 
the  sheriff  thereupon  applied  to  the  court,  under  the  Act  of 
May  26,  1897,  P.  L.  95,  for  a  rule  on  the  said  claimant,  with 
notice  to  the  plaintiffs  and  defendant  in  said  attachment 
process,  to  appear  on  a  day  certain,  and  show  cause  why  an 
issue  should  not  be  framed  to  determine  the  ownership  of  the 
said  goods  and  chattels  seized  as  aforesaid.  Upon  the  re- 
turn-day of  this  rule  the  claimant  appeared  and  filed  an 
answer,  alleging  a  bona  fide  purchase  of  said  property  from 
the  defendant  in  said  attachment,  and  possession  thereof 
taken  by  him  before  said  attachment  issued;  the  plaintiffs 
in  said  attachment  also  fil^d  an  answer  alleging  fraud  in  fact, 
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as  well  as  in  law,  in  connection  with  the  alleged  sale  and  trans- 
fer of  said  property  by  the  defendant  to  the  said  claimant. 
The  court  fixed  Jan.  21,  1898,  as  a  time  for  hearing  the  par- 
ties, at  which  time  said  parties  appeared  with  their  witnesses, 
when  the  testimony  was  fully  taken,  and  the  case  argued  by 
counsel. 

The  Act  of  1897,  under  which  we  are  proceeding,  is  not  as 
clear  in  all  its  provisions  as  we  could  wish.  The  practice 
under  it  has  not  been  defined,  and  we  are  left  to  mark  out  the 
way  for  ourself.  The  desire  for  a  speedy  disposition  of  the 
case  in  hand  and  other  engagements  require  a  rather  hasty 
consideration  of  this  Act,  and  of  the  course  of  procedure  to 
be  adopted  under  it.  The  evident  purpose  of  the  enactment, 
however,  is  to  protect  the  sheriff  in  the  execution  of  his 
process,  and  to  empower  the  courts  to  speedily  determine 
the  bona  fides  of  the  controversy  about  the  ownership  of  the 
property  seized.  Unfounded  claims  to  the  property,  inter- 
fering with  the  due  execution  of  the  process,  should  be 
promptly  disposed  of,  and  unwarranted  seizures  of  the  prop- 
erty of  strangers  to  the  process  demand  a  like  disposition. 
This  act,  as  we  interpret  it,  clothes  the  court  with  the  power 
to  investigate  in  the  first  instance,  and  in  all  cases  to  refuse 
an  issue  where  the  testimony  fails  to  disclose  a  substantial 
question  in  dispute.  If  upon  the  testimony,  as  presented  at 
the  preliminary  hearing,  the  court  would  direct  a  verdict  for 
or  against  the  claimant,  then  there  would  be  nothing  to  sub- 
mit to  a  jury,  and  the  framing  of  a  feigned  issue  to  be  tried 
by  a  jury  would  be  a  vain  thing.  In  other  words,  if  the 
claimant  fails  to  present  such  evidence  of  his  title  to  the 
property  in  controversy  as  would  sustain  a  verdict  in  his 
favor,  the  rule  should  be  discharged,  and  the  sheriff  directed 
to  proceed  with  the  execution  of  his  process.  On  the  other 
hand,  if  the  evidence  clearly  shows  the  claimant's  title  so  well 
founded  that  a  verdict  against  it  would  not  be  sustained,  the 
rule  should  be  discharged,  and  the  sheriff  directed  to  with- 
draw from  the  custody  of  the  property. 

Applying  the  principles  enunciated  to  the  case  at  bar,  we 
cannot  see  our  wav  clear  to  direct  an  issue  for  the  reason  that 
the  testimony  fails  to  present  any  disputed  question  for  trial 
by  a  jury.  The  testimony  is  undisputed  that  Stoops  bought 
and  paid  for  this  property  in  good  faith.  There  is  not  a 
scintilla  of  testimony  attacking  the  bona  fides  of  the  trans- 
action, so  far  as  the  vendee  is  concerned,  unless  it  is  to  be 
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found  in  the  statement  of  Mr.  Schoch  (plaintiffs'  agent)  that 
he  inquired  of  the  vendor,  in  the  presence  of  the  vendee,  on 
the  evening  of  the  sale,  whether  he  was  going  to  sell  out,  and 
received  a  negative  answer;  also  that  he  asked  the  vendor 
if  he  could  not  give  him  some  money,  and  he  replied  that  he 
would  not.  For  the  purposes  of  this  hearing  we  will  assume 
that  Stoops  heard  this  conversation,  which  he  denies.  What 
does  it  signify?  It  is  not  pretended  that  Stoops  knew 
Schoch,  or  that  he  knew  what  his  business  was  in  the  store 
that  night.  Schoch  is  a  young  man,  and  both  the  vendor 
and  vendee  are  under  the  age  of  twenty-one.  The  conversa- 
tion as  detailed  by  Schoch  did  not  tend  to  throw  much  light 
on  his  mission,  and  Stoops  might  well  have  concluded  and 
treated  the  whole  matter  as  one  of  no  importance  to  him. 
But  if  we  assume,  which  we  do  not  think  the  testimony  war- 
rants, that  he  knew  that  Schoch  was  there  to  solicit  payment 
of  a  debt  from  McQuown  to  himself,  or  to  the  plaintiffs 
whom  he  represented,  this  in  itself  would  not  be  sufficient  to 
invalidate  the  sale.  The  mere  fact  that  it  is  known  to  the 
vendee  that  his  vendor  is  in  debt  will  not  avoid  the  sale  in 
favor  of  the  vendor's  creditors.  Non  constat  that  he  is  not 
selling  for  the  very  purpose  of  raising  money  to  pay  his  debts: 
Scott  V.  Heilager  et  al,  14  Pa.  238;  Reehling  v.  Byers,  94 
Pa.  316;  Kichline  v.  Lobach,  125  Pa.  295.  It  is  not  enough 
to  show  that  the  vendor  was  actuated  by  a  fraudulent  intent, 
but  to  affect  the  vendee  he  must  in  some  way  be  connected 
with  the  fraud,  or  have  notice  of  it.  The  evidence  of  col- 
lusion must  do  more  than  merely  raise  a  suspicion,  it  must 
lead  to  a  belief:  Bank  v.  Tinker,  158  Pa.  17.  It  is  not 
enough  to  charge  fraud  and  prove  in  support  thereof  slight 
circumstances  of  suspicion  only:  Jones  v.  Lewis,  148  Pa.  234. 
The  plaintiffs'  case  on  the  question  of  fraud  in  fact  hangs  on 
the  notice,  supposed  to  be  embodied  in  the  testimony  of  Mr. 
Schoch,  to  the  vendee  that  his  vendor  was  in  debt,  and  the 
inference  sought  to  be  drawn  from  this  that  the  vendor  was 
disposing  of  his  property  to  the  vendee  to  defraud,  hinder 
or  delay  the  creditors  of  the  vendor  in  the  collection  of  their 
claims  against  him.  We  think  the  testimony  is  too  uncertain 
and  too  eqitivocal  to  have  this  effect.  Moreover,  it  is  to  be 
observed  that  the  contract  to  purchase  was  then  made  and 
that  the  parties  were  engaged  in  consummating  it.  Giving 
Mr.  Schoch's  testimony  the  greatest  possible  effect,  it  does 
no  more  than  raise  a  suspicion,  which  all  the  authorities  pro- 
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claim  is  insufficient  to  warrant  a  submission  of  the  case  to  a 
jury. 

If  there  was  no  fraud  in  fact,  was  there  fraud  in  law?  The 
removal  of  the  vendor  from  the  property  was  equivalent  to  a 
removal  of  the  property  from  the  possession  of  the  vendor: 
Barr  v.  Reitz,  53  Pa.  256.  The  general  rule  is  that  a  sale 
of  personal  property  is  not  good  against  the  creditors  of  the 
vendor  unless  there  is  a  change  of  possession.  But  no  such 
change  of  possession  as  will  defeat  the  fair  and  honest  object 
of  the  parties  is  required:  Crawford  v.  Davis,  99  Pa.  576. 
It  has  been  held  that  where  the  purchaser  of  the  lease  of  a 
dairy  farm,  with  the  cattle  and  farm  implements  belonging  to 
it,  who  retained  the  vendor  in  possession  as  tenant  under  a 
written  lease,  assumed  sufficient  possession  of  the  property 
to  entitle  him  to  retain  it  as  against  the  vendor's  creditors: 
Bell  V.  McCloskey,  155  Pa.  319.  Also  that  where  one  had 
made  an  honest  purchase  of  a  store  of  goods,  and  received  the 
actual  and  exclusive  possession  of  it,  but  continued  it  in  the 
same  place,  and  allowed  the  signs  and  other  outward  appear- 
ances to  remain  unchanged,  and  put  in  to  conduct  it  his  own 
son,  who  had  some  time  before  been  clerk  in  the  same  store, 
suffering  the  vendor,  who  lived  in  part  of  the  house,  to  be 
about  the  store  assisting  in  its  business;  that  these  circum- 
stances did  not  make  the  sale  voidable  by  the  creditors  of 
the  vendor,  or  require  its  condemnation  as  matter  of  law: 
Hugus  V.  Robinson,  24  Pa.  9.  When  the  vendee  has  as- 
sumed control  the  question  whether  the  sale  is  bona  fide  is 
usually  one  of  fact,  and  the  question  is  whether  the  vendee 
has  done  all  that  could  reasonably  be  expected  in  such  a 
case:  Goddard,  Hill  &  Co.  v.  Weil  &  Co.,  165  Pa.  419;  Evans 
V,  Scott,  89  Pa.  136;  Janny  v,  Howard,  150  Pa.  339.  Legal 
fraud,  where  the  facts  are  undisputed  or  are  ascertained,  is 
for  the  court:  McKibbin  v,  Martin,  64  Pa.  352. 

In  our  case  the  change  of  possession  was  undoubtedly 
sufficient  to  eliminate  from  it  the  question  of  fraud  in  law, 
and,  as  we  have  already  seen,  there  is  no  evidence  of  fraud 
in  fact.  We  are  inclined  to  protect  the  creditors  of  the 
vendor  where  it  can  be  done  without  doing  an  absolute  and 
manifest  injustice  to  a  bona  fide  vendee.  But  where  the  evi- 
dence, as  in  this  case,  is  of  such  character  that  if  the  case 
were  submitted  to  a  jury,  and  a  verdict  found  against  the 
title  of  the  claimant  we  could  not  sustain  it,  it  is  useless  to 
continue  the  controversy. 
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The  rule  heretofore  granted  to  show  cause  why  an  issue 
should  not  be  framed  to  determine  the  ownership  of  the  goods 
and  chattels  seized  by  the  sheriflf,  upon  the  attachment  issued 
in  this  case,  is  discharged,  and  the  sheriflf  is  hereby  ordered 
and  directed  to  withdraw  from  the  custody  of  said  goods  and 
chattels. 

From  B.  M.  Clark,  Esq.,  Brookville,  Pa. 


Commonwealth  ex  reL  Basmos  v.  Brower. 

Justice  of  the  peace — Residence  and  place  of  office — Place  of 
performance  of  duties — Habeas  corpus. 

No  justice  of  the  peace  shall  act  as  such  unless  he  resides  within  the 
limits  of  the  district  for  which  he  was  commissioned;  nor  shall  he  keep 
his  office  in  any  tavern  or  outside  of  the  ward,  borough  or  township  for 
which  he  has  been  elected. 

Where  a  commitment  is  without  cause,  or  the  process  is  void,  the  party 
imprisoned  under  it  is  entitled  to  his  discharge. 

Relator  was  committed  by  a  justice  of  the  peace  elected  and  commis- 
sioned for  Mahanoy  township;  he  had  a  "consulting  office"  in  the  ad- 
joining borough  of  Mahanoy  city.  In  the  latter  office  the  information 
was  taken,  warrant  issued,  hearing  had  and  commitment  made  out  there: 
Held,  on  habeas  corpus,  that  the  proceeding,  having  been  held  by  the 
justice  outside  of  his  proper  district,  was  void,  and  that  relator  should  be 
discharged  from  custody. 

Habeas  coqpus.  C.  P.  Schuylkill  Co.  May  T.,  1898,  No. 
102. 

James  W.  Carlin  and  George  7.  Wadlinger,  for  relaitor. 
Edgar  W.  Bechtel,  district  attorney;  John  F.  Dolphin^  with 
him,  for  defendant. 

Koch,  J.,  March  21,  1898. — ^The  defendant  is  the  warden 
and  keeper  of  the  county  jail.  The  petitioner  was  recently 
committed  to  said  jail  by  N.  T.  Brennan,  a  justice  of  the 
peace,  on  a  charge  of  rape. 

It  was  shown  at  the  hearing  that  said  ^Brennan  is  a  justice 
of  the  peace  commissioned  in  and  for  Mahanoy  township, 
in  this  county;  that  said  justice  has  an  office  in  said  township, 
and  that  he  has  another  office  in  the  First  ward  of  the  bor- 
ough of  Mahanoy  city;  the  former  he  calls  his  "regular** 
office,  and  the  latter  his  "consulting"  office.  It  was  further 
shown  by  the  justice  himself,  that  he  took  the  information 
and  issued  the  warrant  upon  which  the  relator  was  arrested 
at  325  West  Centre  street  in  said  borough;  that  the  hearing 
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was  had  at  320  on  said  street,  namely,  at  said  "consulting" 
office,  and  that  the  commitment  upon  which  the  relator  is 
held  was  made  out  and  issued  there. 

We  are  asked  on  this  state  of  facts  to  order  the  discharge 
of  the  relator. 

We  heard  testimony  on  the  charge  for  which  the  relator 
was  arrested  and  permitted  him  to  enter  bail  pending  the 
determination  of  the  question  before  us. 

Section  i,  Act  of  Feb.  22,  1802,  says  no  justice  of  the  peace 
shall  act  as  such,  unless  he  shall  reside  within  the  limits  of 
the  district  for  which  he  was  commissioned:  i  Purd.  1125, 
pi.  31.  The  second  section  of  the  same  Act  makes  it  un- 
lawful for  a  justice  of  the  peace  to  keep  his  stated  office  in 
any  tavern:  lb.  pi.  32.  And  the  thirteenth  section  of 
Act  of  June  21,  1839,  provides  that  during  their  continuance 
in  office  justices  of  the  peace  shall  respectively  keep  their 
offices  in  the  ward,  borough  or  township  for  which  they  shall 
have  been  elected:  lb.  pi.  30. 

In  King  v.  King,  i  P.  &  W.  15,  the  Supreme  Court  has 
said:  "A  court  is  defined  to  be  a  place  where  justice  is  judi- 
cially administered;  and  a  justice  of  the  peace,  being  a  judicial 
officer,  must  necessarily  have  his  court  or  place  of  adminis- 
tering justice.  ...  It  is  difficult  to  conceive  oi  the  office 
of  a  judge  without  at  the  same  time  associating  with  it  the 
idea  of  a  place  for  the  performance  of  its  duties."  In  this 
case  a  judgment  was  agreed  upon  by  the  parties  in  the 
presence  of  a  justice  of  the  peace  at  a  place  away  from  his 
office.  He  went  home  to  his  office  and  entered  judgment 
on  his  docket,  and  the  judgment  was  held  illegal  and  void. 

The  Act  of  Assembly  which  gives  a  justice  of  the  peace  a 
qualified  jurisdiction  requires  the  parties  to  be  before  him; 
and  the  abuses  that  might  otherwise  be  practiced  are  suffi- 
ciently obvious  to  require  him  to  be  held  to  the  letter  of  his 
authority:  King  v.  King,  i  P.  &  W.  15;  Feger  v.  Kroh,  6 
Watts,  296.  He  can  do  no  act  nor  exercise  any  judicial  func- 
tion out  of  his  proper  district  or  county:  Share  v,  Anderson, 

7S.&R.43. 

A  judgment  was  rendered  at  the  justice's  office  in  a  certain 
ward,  whilst  he  resided  in  and  was  commissioned  for  another 
ward,  and,  on  certiorari,  the  judgment  was  reversed:  Novick 
&  Co.  V,  Buck,  I  Leg.  Rec.  76. 

In  Murdey  v.  McCutcheon,  95  Pa.  435,  Mr.  Justice  Mercur 
uses  this  language:   "A  justice  of  the  peace  is  a  jurisdicial 
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officer.  He  holds  a  court — that  is,  a  place  where  justice  is 
judicially  administered.  To  that  place  the  defendant  should 
have  been  summoned  to  appear.'' 

In  36  Kansas,  593,  the  official  action  of  the  justice  of  the 
peace  was  held  invalid  and  unauthorized  where  he  went  out- 
side of  his  township  and  there  issued  a  warrant  for  an  arrest. 
The  Constitution  of  that  state  makes  justices  of  the  peace 
township  officers,  and  the  statutes  provide  that  they  shall 
reside  and  hold  their  office  in  the  township  for  which  they 
were  elected:  33  L.  R.  A.  90. 

If  a  court  acts  without  jurisdiction  its  judgments  are  nulli- 
ties; they  are  not  voidable,  but  void:  12  Ency.  Law,  400. 

The  writ  of  habeas  corpus  is  undoubtedly  an  immediate 
remedy  for  every  illegal  imprisonment.  But  no  imprison- 
ment is  illegal  where  the  process  is  a  justification  of  the  offi- 
cer; and  process,  whether  by  writ  or  warrant,  is  legal  when- 
ever it  is  not  defective  in  the  frame  of  it,  and  has  issued  in 
the  ordinary  course  of  justice  from  a  court  or  magistrate 
having  jurisdiction  of  the  subject-matter,  though  there  have 
been  error  or  irregularity  in  the  proceedings  previous  to  the 
issuing  of  it:  Com.,  ex  rel.  Davis  v:  Leckey,  i  Watts,  66. 

Where  the  commitment  is  without  cause  or  the  process  is 
simply  void  the  party  imprisoned  under  it  is  entitled  to  his 
discharge  on  a  habeas  corpus,  although  there  has  been  no 
reversal:  Com.  v,  Irwin,  i  Clark,  408. 

One  Torrey  was  arrested  and  indicted  in  this  county  for 
embezzling  the  money  of  the  First  National  Bank  of  Ash- 
land. The  trial  lasted  several  weeks  and  the  jury  disagreed. 
Torrey  was  subsequently  imprisoned  by  his  bail  on  a  bail- 
piece,  and  also  by  virtue  of  a  warrant  of  our  court  of  quarter 
sessions  of  the  peace.  He  applied  to  the  Supreme  Court  of 
this  state  for  a  writ  of  habeas  corpus  against  Ketner,  who 
was  then  warden  of  the  jail.  The  writ  was  allowed  and  Tor- 
rey was  discharged  on  the  ground  that  the  relator  was  not 
indictable  for  the  offense  charged  under  the  laws  of  the  state 
of  Pennsylvania.  In  the  opinion  of  the  court  Mr.  Justice 
Paxson  says:  "It  is  almost  needless  to  say  that  a  habeas  cor- 
pus is  not  a  writ  of  error.  Hence,  if  the  court  below  had 
jurisdiction  of  the  offense,  we  cannot  correct  its  rulings  in 
this  proceeding,  however  erroneous  they  may  be.  On  the 
other  hand,  it  is  equally  clear  that,  if  the  relator  is  being  pros- 
ecuted for  a  matter  which  is  not  an  indictable  offense  by  the 
law  of  Pennsylvania,  or  one  over  which  the  court  below  has  no 
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jurisdiction,  it  would  be  our  right  as  well  as  our  plain  duty 
to  discharge  him.  No  authority  is  needed  for  so  obvious 
a  proposition:"  Com.  ex  rel.  Torrey  v.  Ketner,  92  Pa.  372. 

Vol.  I,  No.  7,  of  The  Docket,  a  periodical  published  at 
Lebanon,  Pa.,  for  the  information  of  justices  of  the  peace, 
informs  us  that  Judge  Brubaker,  of  Lancaster  county,  held  in 
Com.  V.  Thurman,  that  the  justice  of  the  peace  had  no  author- 
ity to  hear  a  criminal  case  outside  of  his  district. 

And  now,  March  21,  1898,  the  prisoner  is  ordered  to  be 
discharged,  and  the  county  is  directed  to  pay  the  costs  of 
witnesses  subpoenaed  by  the  district  attorney  for  the  com- 
monwealth. 

From  M.  M.  Burke,  Esq.,  Shenandoah,  Pa. 


Corporation  State  Taxes. 

Taxation — Domestic  corporations — Duty  of  treasurer  to  deduct 
state  tax — Payment  of  tax  before  March  i — Act  of  iSgj,  P.  L.  2g2^ 

It  is  the  duty  of  treasurers  of  domestic  corporations  to  deduct  the  state 
tax  of  four  mills  on  the  dollar  of  the  value  of  their  obligations  held  by 
banks  or  savings  institutions  having  capital-stock  made  taxable  by  the 
Act  of  July  15,  1897,  P.  L.  292. 

In  the  event  of  any  such  bank  or  savings  institution  electing  to  make 
payment  on  or  before  March  i  in  any  year^  such  bank  or  savings 
institution  shall  be  required  to  file  in  the  auditor-general's  department  a 
return  under  oath,  showing  the  number  of  shares  and  the  actual  value  of 
its  capital-stock,  subscribed  for  or  issued,  in  which  the  actual  value  shall 
be  ascertained  in  the  method  pointed  out  by  said  Act. 

Should  the  bank  or  savings  institution  elect  to  pay  at  the  rate  of  ten 
mills  on  the  par  value  of  such  capital-stock  it  must,  in  that  event,  make  a 
return  under  oath,  showing  the  number  and  par  value  of  all  shares  that 
have  been  subscribed  for  or  issued. 

In  either  case  a  return  must  be  filed,  and  such  return  must  also  be  ac- 
companied by  an  election  on  the  part  of  the  bank  or  the  savings  institu- 
tion to  avail  itself  of  the  privileges  named  in  the  Act  for  paying  the  taxes 
on  or  before  March  i. 

Request  of  the  auditor-general  for  opinion. 

Reeder,  Deputy  Attorney-General,  Dec.  21,  1897. — I  have 
before  me  yours  of  December  6,  asking  to  be  advised  as  fol- 
lows: I.  Whether  the  treasurer  of  a  domestic  corporation 
shall  deduct  the  state  tax  of  four  mills  on  the  dollar  of  the 
nominal  value  of  its  obligations  held  by  banks  or  savings  insti- 
tutions having  capital-stock  and  made  taxable  under  the  Act 
of  July  15,  1897,  P.  L.  292?  2.  What  reports  are  to  be  made 
to  your  department  under  Section  i  of  said  Act  of  July  15, 
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1897,  when  any  such  bank  or  savings  institution  elects  to  pay 
before  March  i  in  any  year  a  tax  of  four  mills  on  the  actual 
value  of  its  capital-stock  subscribed  for  or  issued,  as  well  as 
when  it  elects  to  pay  a  tax  of  ten  mills  before  March  i  in  any 
one  year  on  the  par  value  of  all  shares  that  have  been  sub- 
scribed for  or  issued? 

The  Act  of  Assembly  above  named  is  entitled  "An  Act 
to  provide  revenue  by  taxation."  It  provides  that  **every 
bank  or  savings  institution  having  capital-stock,  incorporated 
by  or  under  any  law  of  this  commonwealth  or  any  law  of  the 
United  States,  and  located  within  this  commonwealth,"  shall, 
on  or  before  June  20  in  each  year,  make  a  report  to  the  audi- 
tor-general, which  report  shall  set  forth  the  full  number  of 
shares  of  the  capital-stock  subscribed  for  or  issued  by  such 
bank  and  the  actual  value  thereof.  The  Act  provides  thai 
this  actual  value  shall  be  ascertained  by  adding  together  the 
amount  of  capital-stock  paid  in,  the  surplus  and  undivided 
profits,  and  dividing  this  by  the  number  of  shares.  Upon 
such  return  it  is  made  the  duty  of  the  auditor-general  to 
assess  such  shares  for  taxation  at  the  rate  of  four  mills.  The 
Act  further  provides  remedies  and  penalties  for  failure  to 
make  a  return  or  when  an  improper  return  is  made,  as  well 
as  for  failure  on  the  part  of  bank  officials  to  perform  cer- 
tain duties  prescribed  by  the  Act.  After  the  settlement  of 
the  tax  as  aforesaid,  any  bank  or  savings  institution  shall, 
within  forty  days,  pay  to  the  state  treasurer  the  amount  of 
such  tax  from  the  general  funds  of  the  bank  or  savings  insti- 
tution, or  collect  it  from  shareholders  and  pay  it  over.  A  tax 
collected  in  this  manner,  under  the  provisions  of  said  Act  of 
Assembly,  is  intended  to  fall  due  and  to  be  paid  on  or  about 
August  I  in  any  one  year.  The  Act  provides,  however,  that 
any  bank  or  savings  institution  may  pay  taxes  on  or  before 
March  i  in  each  year  at  the  rate  of  four  mills  on  the  actual 
valuation,  or  such  bank  or  savings  institution  may  pay  at 
the  rate  of  ten  mills  on  the  par  value  of  such  stock,  provided 
such  payment  be  made  on  or  before  March  i. 

The  payment  of  a  tax  on  or  about  August  i,  under  the 
provisions  of  the  first  section  of  said  Act  of  Assembly,  gives 
no  immunity  to  the  bank  whatever,  while  a  payment  by  the 
second  method  exempts  such  bank  or  savings  institution  so 
far  that  "the  shares  and  so  much  of  the  capital  and  profits  of 
such  bank  as  shall  not  be  invested  in  real  estate  shall  be 
exempt  from  local  taxation;  and  such  bank  or  savings  insti- 
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tution  shall  not  be  required  to  make  any  report  to  the  local 
assessor  or  county  commissioners  of  its  personal  property 
owned  by  it  in  its  own  right  for  purposes  of  taxation,  and 
shall  not  be  required  to  pay  any  taxthereon."  The  payment 
in  the  manner  last  provided  for  by  said  Act  of  Assembly  ex- 
empts such  bank  to  the  extent  that  "the  shares  of  such  bank 
or  savings  institution  and  so  much  of  the  capital  and  profits 
of  such  bank  or  savings  institution  as  shall  not  be  invested  in 
real  estate  shall  be  exempted  from  local  taxation  under  the 
laws  of  this  commonwealth/* 

These  words  of  exemption  last  quoted  are  in  the  exact 
language  of  a  similar  provision  in  the  twenty-fifth  section  of 
the  Act  of  June  i,  1889,  P.  L.  239,  which  was  passed  upon 
by  the  court  in  the  case  of  Wilkes-Barre,  etc.,  Bank  v.  City 
of  Wilkes-Barre,  reported  in  148  Pa.  601,  where  it  was  held 
that  notwithstanding  the  payment  by  a  savings  bank  of  the 
tax  of  six  mills  on  the  dollar  upon  the  par  value  of  all  the 
shares  of  its  stock,  under  Section  25  of  the  Act  of  June  i, 
1889,  the  city  bonds  held  by  it,  and  constituting  part  of  its 
capital  and  profits,  are  taxable  under  Section  i  of  said  Act. 

There  appears  to  be  nothing  in  the  language  of  Section  i 
of  the  Act  of  July  15,  1897,  providing  for  the  second  method 
of  payment,  that  would  excuse  the  treasurer  of  a  corporation 
from  deducting  the  state  tax  of  four  mills  when  paying  to 
any  bank  or  savings  institution  the  interest  on  the  obligations 
of  such  corporation. 

The  words  "and  such  bank  or  savings  institution  shall  not 
be  required  to  make  any  report  to  the  local  assessor  or 
county  commissioners  of  its  personal  property  owned  by  it 
in  its  own  right  for  purposes  of  taxation,  and  shall  not  be 
required  to  pay  any  tax  thereon,"  do  not  in  any  way  repeal, 
nor  are  they  in  conflict  with,  the  provisions  of  former  Acts  of 
Assembly  providing  that  the  taxable,  in  making  a  return  for 
state  purposes,  shall  not  include  the  obligations  of  public  or 
private  corporations,  the  tax  upon  which  shall  be  paid  by 
the  corporation  itself.  This  provision  of  the  Act  of  1897 
undoubtedly  relates  to  local  taxes  and  not  to  state  taxes. 

You  are  therefore  advised:  i.  That  it  shall  be  the  duty  of 
treasurers  of  domestic  corporations  to  deduct  the  state  tax 
of  four  mills  on  the  dollar  of  the  value  of  their  obligations 
held  by  banks  or  savings  institutions  having  capital-stock 
made  taxable  by  the  Act  of  July  15,  1897.  2.  That  in  the 
event  of  any  such  bank  or  savings  institution  electing  to 
make  payment  on  or  before  March  i  in  any  year,  such  bank 
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or  savings  institution  shall  be  required  to  file  in  your  depart- 
ment a  return  under  oath,  showing  the  number  of  shares  and 
the  actual  value  of  its  capital-stock,  subscribed  for  or  issued, 
in  which  the  actual  value  shall  be  ascertained  in  the  method 
pointed  out  by  said  Act.  Should  the  bank  or  savings  insti- 
tution elect  to  pay  at  the  rate  of  ten  mills  on  the  par  value  of 
such  capital-stock,  it  must,  in  that  event,  make  a  return  under 
oath,  showing  the  number  and  par  value  of  all  shares  that 
have  been  subscribed  for  or  issued.  In  either  case  a  return 
must  be  filed,  and  such  return  must  also  be  accompanied  by 
an  election  on  the  part  of  the  bank  or  the  savings  institution 
to  avail  itself  of  either  of  the  privileges  named  in  the  Act  for 
paying  the  taxes  on  or  before  March  i. 

From  Patil  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Beading  City  v.  Beading  Steam  Heat  &  Power  Company. 

Municipalities — License  tax — Penalty — Ordinance — Steam  heat- 
ing companies — Act  of  May  2j,  j88g^  P,  L,  277. 

Under  the  Act  of  May  23,  1889,  P.  L.  277,  a  city  of  the  third  class  may 
impose  a  license  tax  of  $50  on  steam  heating  companies,  and  provide  as 
a  penalty  for  non-payment  a  fine  of  double  the  amount  of  the  tax. 

Rule  for  new  trial  and  for  judgment  n.  o.  v.  C.  P.  Berks 
Co.     Jan.  T.,  1895,  No.  73. 

W,  /.  RmirkCy  city  solicitor,  for  plaintiff. 
A,  G.  Green f  for  defendant. 

Ermentrout,  p.  J.,  Feb.  14,  1898. — ^The  rule  for  judgment 
non  obstante  veredicto  raises  this  substantial  question:  Is 
the  ordinance  providing  for  the  recovery  of  a  fine  or  penalty 
in  double  the  amount  of  the  tax  or  license  ultra  vires? 

The  right  of  the  city  to  impose  and  collect  a  license  tax 
and  to  pass  an  ordinance  for  such  purpose  is  not  disputed. 
Since  an  ordinance  without  a  penalty  would  be  nugatory, 
municipal  corporations  have  an  implied  power  to  provide  for 
their  enforcement  by  reasonable  and  proper  fines  against 
those  who  break  them.  What  is  reasonable  depends  upon 
the  nature  of  the  offense  and  the  circumstances.  This  is  a 
general  rule,  and  may  be  exercised  without  special  legislative 
authority  for  that  purpose:  Kneedler  v.  Borough  of  Norris- 
town,    100   Pa.    368;   Dillon   on   Municipal   Corporations, 
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Section  272;  Fisher  v.  Harrisburg,  2  Grant,  281;  Barter  v. 
Com.,  3  P.  &  W.  253. 

In  accordance  with  these  principles  the  sum  of  authorities 
indicate  that  in  this  country  it  is  not  unusual  to  provide  in 
the  organic  act  of  municipal  corporations  that  if  fines  for  vio- 
lation of  ordinances  are  not  paid,  the  offender  may  be  com- 
mitted to  prison.  In  some  cases  the  penalties  are  enforced 
by  distress  and  sale  of  property,  but  to  warrant  a  distress  and 
sale  or  forfeiture  of  property  authority  must  be  expressly  con- 
ferred by  the  legislature:  Barter  v.  Com.,  3  P.  &  W.,  supra; 
Phillips  V.  Allen,  41  Pa.  481;  Dillon  on  Municipal  Corpo- 
rations, Section  287. 

All  the  necessary  powers  to  perform  what  the  plaintiff  thus 
far  has  attempted  will  be  found  expressly  given  by  the  legis- 
lature. The  city  of  Reading  is  a  city  of  the  third  class  with 
all  the  powers  of  the  municipal  Act  of  May  23,  1889,  P.  L. 
277.  The  ordinance  in  question  is  based  upon  Clause  4,  Sec. 
3,  of  Art.  V,  P.  L.  287.  It  is  therein  expressly  authorized 
to  enact  ordinances  "to  levy  and  collect,  for  general  revenue 
purposes,  a  license  tax  not  exceeding  $100  each,  annually, 
on  all  .  .  .  steam  heating  companies,  .  .  .  and  to  regu- 
late the  collection  of  the  same."  Section  16  of  the  ordinance 
of  Dec.  26,  1893,  taxes  every  steam  heating  company  $50. 
Besides  the  express  power  above  given  "to  regulate  the  col- 
lection of  the  same,"  Clause  20,  Sec.  3,  of  Art.  v,  page  290, 
gives  the  city  power  "to  regulate  the  police  of  the  city  and 
to  impose  fines,  forfeitures  and  penalties  for  the  violation  of 
any  ordinance,  and  provide  for  the  recovery  and  collection 
of  the  same;  and  in  default  of  payment,  to  provide  for  con- 
finement in  the  city  or  county  prison,  or  to  hard  labor  upon 
the  streets  or  elsewhere,  for  the  benefit  of  the  city."  Clause 
46,  P.  L.  294,  authorizes  the  city  "to  make  all  such  ordi- 
nances, by-laws,  rules  and  regulations,  not  inconsistent  with 
the  Constitution  and  laws  of  this  commonwealth,  as  may 
be  expedient  or  necessary,  in  addition  to  the  special  powers 
in  this  section  granted  .  .  .  ;  and  to  enforce  all  ordinances 
by  inflicting  penalties  upon  inhabitants  or  other  persons  for 
the  violation  thereof,  not  exceeding  $100  for  any  one  offense, 
recoverable  with  costs,  together  with  judgment  of  imprison- 
ment not  exceeding  thirty  days,  if  the  amount  of  said  judg- 
ment and  costs  shall  not  be  paid." 

We  think  the  ordinance  is  strictly  within  the  powers  con- 
ferred upon  municipalities  by  these  various  clauses  of  the 
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Act  of  Assembly.  It  was  held  in  Kneedler  v.  Borough  of 
Norristown,  supra,  that  an  ordinance  imposing  a  pecuniary 
penalty  and  also  a  forfeiture  may  be  good  as  to  the  penalty 
and  void  as  to  the  forfeiture.  The  penalty  is  the  only  ques- 
tion for  present  consideration. 

The  right  to  pass  ordinances  being  settled,  Is  the  ordinance 
reasonable  and  not  oppressive?  It  is  not  open  to  the  ob- 
jection stated  in  the  case  of  Butler's  Ap.,  73  Pa.  448.  In 
that  case  it  provided  for  the  incarceration  in  prison  of  the 
unfortunate  citizen  without  any  effort  on  the  part  of  the  city 
to  collect  the  license  fee  out  of  his  property  and  without  the 
issuing  of  any  process  to  collect  the  fine  imposed. 

The  ordinance  in  question  is  sufficiently  generous  and  pro- 
vides a  clear  and  reasonable  method  of  collection.  We  see 
nothing  unreasonable  in  any  of  its  provisions.  Taking  into 
consideration  the  circumstances  of  the  city,  the  object  sought 
to  be  attained  and  the  necessity  which  exists  for  the  ordi- 
nance, the  regulations  prescribed  in  the  way  of  licenses  are 
perfectly  proper  in  a  large  and  prosperous  municipality  like 
the  city  of  Reading. 

Rule  for  new  trial  and  rule  for  judgment  n.  o.  v.  discharged, 
and  judgment  entered  in  favor  of  the  plaintiff. 

From  R.  P.  Shick,  Esq.,  Reading,  Pa. 


Wilhelm^s  Estate. 

Decedents'  estates — Mortgage — Debts, 

While  the  orphans*  court  may  authorize  a  mortgage  to  pay  a  decedent's 
debts,  it  has  no  statutory  authority  to  authorize  the  executor  to  lend  the 
money  and  direct  the  clerk  of  the  orphans'  court  to  execute  and  deliver 
the  mortgage. 

Petition  for  leave  to  mortgage  real  estate  to  pay  debts. 
O.  C.  Indiana  Co. 

Z).  H,  Tomb,  for  petitioner. 

White,  P.  J.,  Jan.  31,  1898. — ^The  petition  recites  the 
death  of  Jacob  Wilhelm  seized  of  certain  real  estate,  and, 
exhibiting  all  the  necessary  schedules  of  the  personal  estate 
and  debts,  recites  the  insufficiency  of  such  personalty  to 
pay  debts  and  asks  leave  to  raise  the  necessary  money  by 
mortgaging  the  real  estate,  which  testator  had  devised  to  his 
surviving  widow.     After  stating  it  would  be  better  to  mort- 
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gage  than  to  sell,  the  petitioning  executor  recites,  "He  has 
the  money  within  himself  that  he  can  loan  on  a  mortg^age 
on  said  land,  which  is  satisfactory  to  the  widow,*'  the  devisee 
of  the  land.  He  asks  for  an  order  to  mortg^e  and  to  grant 
him  the  privilege  of  loaning  the  money  to  the  estate  and  to 
direct  that  the  clerk  of  the  orphans'  court  of  this  county  shall 
execute  and  deliver  to  the  petitioner  a  mortgage  on  the  real 
estate.  No  opposition  is  made  to  this.  But  can  we  make 
such  an  order?  Undoubtedly  we  can  authorize  the  raising 
of  money  by  mortgage,  but  can  we  authorize  the  executor 
himself  to  loan  the  money  and  direct  the  clerk  of  the  orphans' 
court  to  execute  and  deliver  the  mortgage?  To  do  this 
would  require  statutory  authority,  and  we  can  find  none.  The 
Act  of  March  29,  1832,  Purd.  601,  P.  L.  156,  provides  that 
the  clerk  of  the  orphans'  court  may  execute  a  deed  after  a  sale 
by  order  of  the  court  when  the  executor  or  administrator  or 
guardian  or  other  trustee  making  the  sale  is  removed  or 
under  any  disability.  Then,  again,  the  Act  of  May  22,  1878, 
Purd.  1836,  P.  L.  27,  provides  where  a  sale  has  been  author- 
ized by  the  orphans'  court  and  leave  given  the  executor,  ad- 
ministrator or  other  trustee  to  bid  at  such  sale,  and  the  sale 
shall  be  confirmed  to  the  administrator  or  other  trustee,  the 
court  may  make  an  order  directing  its  clerk  to  execute  a  deed 
to  such  purchaser.  Nowhere,  however,  do  we  find  any 
authority  to  direct  the  clerk  of  the  court  to  execute  and  de- 
liver a  mortgage  on  the  decedent's  real  estate  to  his  executor 
or  other  representative.  We  could  not  confirm  such  a  mort- 
gage, and  without  such  confirmation  the  mortgage  would 
be  invalid;  until  such  confirmation  the  heir  can  successfully 
object:  Morgan's  Ap.,  no  Pa.  271.  Then,  again,  Barger 
V.  Cassidy,  4  Phila.  324,  holds  that  an  order  authorizing  the 
administratrix  to  borrow  money  upon  real  estate  was  an 
authority  to  mortgage  that  real  estate,  but  not  to  confess  a 
general  judgment.  This  because  the  language  of  the  Act 
authorizing  the  borrowing  was  precise  and  specific  about 
making  the  loan  on  mortgage.  We  cannot,  then,  create  a 
mortgage  on  decedent's  real  estate  to  his  personal  represen- 
tative by  directing  our  clerk  to  execute  it,  unless  there  is 
some  statutory  authority  for  it.  Otherwise  it  may  make 
great  trouble.  While  a  mortgage  is  a  deed,  yet,  under  our 
statutes  and  authorities,  it  is  an  incumbrance,  and  the  clerk 
of  the  orphans'  court  does  not  represent  any  estate,  and  his 
mortgage  would  not  bind  the  land.     Besides,  the  policy  of  it 
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is  not  clear.  A  public  officer  might  hesitate  to  allow  himseli 
to  be  bound  by  a  mortgage  with  all  its  incidents,  although  it 
may  be  entirely  a  proceeding  in  rem.  The  legislature,  how- 
ever, is  the  tribunal  which  must  authorize  it.  There  is  a 
manifest  difference,  to  our  mind,  between  authorizing  an 
officer  to  make  a  deed  and  requiring  him  to  have  placed  upon 
the  record  what  may  appear  an  incumbrance  against  him, 
although  only  given  in  his  representative  character.  Con- 
sent by  all  the  parties  will  not  give  jurisdiction  if  the  court 
does  not  otherwise  legally  have  it:  Willard's  Ap.,  65  Pa. 
265.  In  this  case,  then,  we  would  authorize  the  mortgage 
to  secure  the  loan,  but  we  have  no  power  to  direct  our  clerk 
to  execute  it. 

And  now,  to  wit,  Jan.  31,  1898,  petition  refused. 

From  C.  T.  Lemmon,  Esq.,  Indiana,  Pa. 


Henry's  Estate. 

Will — Legacy —  Consideration. 

A  legacy  g^ven  in  consideration  of  the  legatee's  releasing  an  interest 
in  land  which  he  owns  in  common  with  his  brother  is  a  legacy  given  for 
a  valuable  consideration,  and  will  not  abate  with  general  legacies  in  case 
of  deficiency  of  assets;  and  it  is  immaterial  that  the  release  by  the  legatee 
was  not  executed  until  after  the  death  of  his  brother. 

Exceptions  to  auditor's  report.     O.  C.  Indiana  Co. 

5*.  /.  Telford,  for  accountant. 

Watson  &  Keener  and  /.  T.  Sttichul,  for  legatees,  exceptants. 

White,  P  .  J.,  Feb.  4,  1898. — Briefly  stated,  Margaret 
Henry  died  in  1886,  seized  of  the  undivided  three-fifths 
in  the  real  estate  of  which  her  husband^  John  Henry,  died 
many  years  ago  seized.  This  John  Henry  died  intestate,  left 
surviving  his  widow,  Margaret,  and  five  children,  two  sons, 
John  and  Matthew  H.,  and  three  daughters.  The  mother 
owned  by  purchase  the  interest  of  her  daughters  in  the  real 
estate,  giving  her  title  to  three-fifths  when  she  died,  the  other 
two-fifths  being  owned  by  John  and  Matthew  H.  Henry.  By 
her  will  Margaret  devised  her  interest  in  this  farm  to  her  son 
John,  and  various  general  legacies  to  her  daughters  and  other 
relatives.  In  the  third  clause  of  her  will  she  bequeathed  as 
follows:  "To  my  son,  Matthew  H.  Henry,  the  sum  of  $1,000, 
to  be  paid  out  of  the  moneys  of  one  other  tract  of  land  owned 


Digitized  by  VjOOQ IC 


416  PENNSYLVANIA  [Vou 

[Henry'8  Estate.] 

by  me,  which  is  to  be  sold:  Provided,  said  money  shall  not 
be  paid,  or  any  part  of  it,  unless  he  signs  a  clear  release  of 
his  interest  in  the  land  that  I  have  bequeathed  to  my  son 
John;  then  if  he  refuses  to  sign  a  release  the  $i,ooo  be- 
queathed as  above  shall  be  paid  to  my  son  John  Henry  in 
addition  to  his  farm  and  other  bequeaths."  John  Henry 
took  possession  of  the  land  and  died  in  1887.  Matthew  H. 
Henry,  who  was  a  co-executor  with  John  of  their  mother, 
Margaret  Henry's  will,  filed  his  accounts,  by  which  it  ap- 
peared the  balance  in  his  hand  is  not  sufficient  to  pay  in  full 
all  the  legacies.  The  auditor,  in  making  distribution,  allowed 
the  legacy  of  $1,000  to  Matthew  H.  in  full,  and  distributed 
the  balance  pro  rata  among  the  general  legatees.  This  was 
done  on  the  principle  that  the  legacy  to  Matthew  H.  was  for 
a  valuable  consideration,  recognizing  the  principle  found  in 
Williams  on  Executors,  1169,  where,  after  discussing  the  pay- 
ment of  legacies  in  case  of  a  deficiency  of  assets  to  satisfy 
them  all,  and  stating  that  the  general  rule  that  all  must  abate 
together  proportionately,  says,  "But  this  must  be  understood 
only  as  among  legatees  who  are  all  volunteers,  for  if  there 
be  any  valuable  consideration  for  the  testamentary  gift  .  .  . 
such  legacy  will  be  entitled  to  a  preference  of  payment  over 
the  other  general  legacies  which  are  mere  bounties.'*  There 
can  be  no  disputing  now  this  general  principle.  It  is  fully 
recognized  in  Harper's  Ap.,  11 1  Pa.  243,  in  which  the  appeal 
of  the  University  of  Pennsylvania,  97  Pa.  187,  is  fully  recog- 
nized, and  this  court,  as  at  present  constituted,  recogfnized 
this  principle  in  Gilpin's  Est.,  14  Pa.  C.  C.  R.  122.  It  would 
be  an  affectation  of  learning  to  cite  the  many  authorities  in 
text-books  and  cases  establishing  this  doctrine.  It  is  ex- 
cepted, however,  by  some  other  legatees  that  Matthew  H. 
Henry,  the  legatee,  did  not  perform  the  condition  imposed 
by  the  testatrix  for  the  vesting  of  this  legacy.  From  the 
auditor's  report  we  discover  John  Henry,  the  brother  of 
Matthew,  died  about  eleven  months  after  his  mother  and 
before  the  settlement  of  her  estate,  in  possession  of  this  land 
under  his  mother's  will.  It  became  necessary  for  his  admin- 
istrator to  apply  for  the  sale  of  this  land  for  the  payment  of 
debts.  When  about  to  sell  the  land  the  administrator  called 
upon  Matthew  to  elect  whether  he  would  take  this  legacy  and 
convey  his  interest  in  the  land,  or  retain  his  undivided  fifth. 
Matthew  elected  to  take  the  legacy  and  release  his  interest 
to  the  administrator  of  John  or  the  person  who  should  pur- 
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chase  the  land  at  the  sale.  It  was  subsequently  arranged 
he  should  release  the  purchaser.  This  was  consummated  by 
the  delivery  of  a  quit-claim  deed  by  Matthew  of  his  interest 
in  the  land  to  the  purchaser  at  the  orphans'  court  sale.  It  is 
objected,  however,  by  the  exceptant,  that  this  condition  was 
not  performed  until  after  the  death  of  the  devisee  of  the  farm, 
John  Henry.  We  cannot  discover  this  makes  any  difference. 
As  the  learned  auditor  says,  Matthew  was  required  by  the 
will  **to  sign  a  clear  release  of  his  interest  in  the  Inad  that  I 
[Margaret]  have  bequeathed  to  my  son  John.'*  When 
Matthew  was  required  so  to  release  he  did  for  the  benefit  of 
the  estate  of  John  Henry,  the  devisee,  under  Margaret 
Henry's  will.  The  mere  fact  that  this  condition  was  not 
performed  until  after  John  Henry's  death  and  until  after  the 
sale  of  the  farm  at  orphans'  court  sale,  would  make  no 
difference.  Certain  it  is  there  was  a  consideration  imposed 
by  the  testatrix  for  this  legacy.  She  designed  to  vest  the 
complete  title  of  four-fifths  of  it  in  John  Henry,  he  already 
owning  the  other  fifth.  Certain  it  is  Matthew,  at  the  death 
of  his  mother,  owned  the  one-fifth  in  fee.  It  was  optional 
with  him  whether  he  would  release  that  interest  or  not.  If 
he  had  sold  to  any  one  he  would  certainly  have  exacted  the 
payment  of  a  consideration.  The  testatrix  realized  this,  for 
she  exacted  from  him,  before  his  enjoyment  of  the  legacy, 
a  conveyance  of  his  interest  to  his  brother  John.  After  John 
died  it  was  to  the  interest  of  his  estate,  when  the  land  had 
to  be  sold,  that  it  would  bring  as  large  a  price  as  possible.  It 
is  fair  to  infer  that  the  purchaser  would  pay  a  better  price  for 
the  entire  interest  than  for  the  undivided  moieties.  It  is  be- 
yond doubt,  from  the  report  of  the  auditor,  that  Matthew  H. 
did  execute  a  quit-claim  of  his  interest  to  the  purchaser  at  the 
sale  by  John's  administrator.  The  whole  current  of  authori- 
ties indicate  it  is  a  matter  of  indiflference  whether  the  con- 
sideration that  would  give  a  legacy  a  preference  over  general 
ones,  which  are  regarded  as  mere  volunteers,  shall  be  paid 
after  the  death  of  the  testator,  or  shall  have  been  existing  at 
the  time  of  his  death.  Certain  it  is  that  a  legacy  bequeathed 
in  consideration  of  the  legatee  continuing  in  the  service  of 
the  testator's  estate,  or  performing  certain  services  after  the 
testator's  death,  would  be  good  consideration.  Number- 
less cases  have  decided  to  this  eflfect  We  are  perfectly  clear 
the  auditor  was  right  in  deciding  this  was  a  bequest  for  a 
consideration  and  was  entitled  to  a  preference  in  payment 
VOL.  XX.— -27 
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on  the  deficiency  of  assets  to  the  other  general  legacies.  The 
auditor  was  right,  also,  in  finding  the  condition  was  performed 
on  which  the  legacy  to  Matthew  was  given.  The  exceptions 
are  dismissed. 

And  now,  to  wit,  Feb.  4,  1898,  exceptions  dismissed  and 
auditor's  report  confirmed. 

From  C.  T.  Lemmon,  Esq.,  Indiana,  Pa. 


Schuylkill  Haven  Nominations. 

Elections — Nomination  papers — Certificates — Place  of  nomina- 
Hon — Authority  to  fix  time  and  place  of  nomination — Quorum, 

Used  substantively,  quorum  signifies  the  number  of  persons  belonging 
to  a  body  required  to  do  business;  a  majority  is  necessary  to  constitute  a 
quorum  unless  the  law  of  the  body  expressly  directs  that  another  number 
may  make  a  quorum. 

In  the  borough  of  Schuylkill  Haven  the  ward  caucuses  have  for  several 
years  assembled  in  pursuance  of  a  call  of  the  borough  executive  com- 
mittee, composed  of  a  committee  of  three  members  from  each  ward.  This 
borough  committee,  a  majority  being  present,  changed  the  place  of  meet- 
ing in  all  wards  except  the  East.  Subsequently  tl:e  place  in  the  East  ward 
was  changed  by  two  members  of  the  borough  committee  acting  alone. 
Heldy  that  the  two  members  did  not  have  authority  to  make  the  change, 
and  that  the  East  ward  nominations  made  at  the  new  place  were  not  legal. 

In  re  certificate  of  nomination  held  by  republican  caucus 
or  convention  in  East  ward  of  Schuylkill  Haven,  Jan.  22, 
1898.     C.  P.  Schuylkill  Co. 

C  A.  Snyder  and  A.  L.  Shay,  for  contestants. 
E.  Botvmann  and  C,  E.  Berger,  for  respondents. 

Koch,  J.,  Jan.  31,  1898. — The  county  commissioners  filed 
said  certificate  and  refused  to  file  the  nomination  papers  of 
the  alleged  "regular  republican  caucus  held  at  the  regular 
republican  caucus  place."  Inasmuch  as  the  commissioners 
have  no  power  under  the  ballot  law  to  decide  in  such  cases, 
they  should  have  filed  each  certificate,  if  regular  on  its  face. 
Then  the  whole  controversy  would  be  before  us  at  one  time, 
and  we  could  decide  which  of  the  certificates  is  valid,  if  either: 
Com.  ex  rel.  Leonard  v.  Reeder,  18  Pa.  C.  C.  R.  315.  As 
the  matter  stands,  we  can  only  determine  whether  the  certifi- 
cate in  question  be  valid. 

The  six  objections  made  to  the  certificate  filed  readily  re- 
solve themselves  into  this:  That  the  caucus  which  nominated 
was  not  called  by  competent  authority,  and  did  not  hold  its 
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meeting  at  the  proper  place.  The  testimony  establishes  that 
the  republican  caucuses  for  said  East  ward  of  the  borough 
of  Schuylkill  Haven  have  been  regularly  held  at  the  Central 
hotel  for  many  years;  that  prior  to  the  passage  of  the  so- 
called  Baker  baJlot  law  the  town  council  of  the  borough 
fixed  the  time  for  caucus  meetings  to  nominate  borough  and 
ward  officers;  that  for  several  years  past  the  republican  cau- 
cuses in  said  ward  assembled  pursuant  to  a  call  issued  by  the 
republican  executive  committee  in  the  borough,  which  is 
composed  of  a  committee  of  three  members  from  each  ward; 
that  said  borough  committee,  a  majority  being  present,  on 
Jan.  14,  1896,  adopted  a  form  of  notice  to  call  ward  and  bor- 
ough caucuses;  that  the  said  borough  committee,  at  the  sug- 
gestion of  the  ward  committee,  in  several  wards  (not  the 
East)  changed  the  place  of  meeting;  that  the  caucuses  of  the 
East  ward,  which  were  always  largely  attended,  never  defined 
the  powers  of  the  executive  committee;  that  each  caucus  in 
said  East  ward  was  a  law  unto  itself;  that  the  permanent  chair- 
man of  the  caucus  is  vested  with  the  right  to  call  to  order  the 
caucus  of  the  following  year;  that  the  caucus  of  Jan.  23,  1897, 
elected  William  J.  Saylor,  S.  J.  Deibert  and  Lin  Bowman  as 
executive  committee,  and  authorized  them  to  fill  any  vacancy 
that  might  occur  on  the  ticket. 

On  the  1 8th  of  the  present  month  the  borough  executive 
committee  met.  It  does  not  appear  that  all  the  members 
had  notice  of  the  meeting.  It  was  attended  by  only  one 
member  from  the  South  ward  and  one  from  the  East  ward, 
whilst  the  entire  committee  consisted  of  twelve  members. 
S.  J.  Deibert  was  also  present  part  of  the  time,  but  he  says 
he  was  informed  that  he  was  not  a  member,  and  that  he  said 
if  he  was  not  he  would  not  act.  He  was  in  the  room,  how- 
ever, about  five  minutes,  but  did  not  consider  himself  a  mem- 
ber in  the  meeting.  Mr.  Bowman  told  him  that  he  was  under 
the  impression  that  the  committee  consisted  of  himself — that 
is,  Bowman — Huy  and  Saylor.  Mr.  Deibert  also  says  that 
when  he  came  into  the  room  they  had  organized  and  were 
filling  out  the  notices;  that  when  spoken  to  about  moving 
the  meeting  place  for  the  caucus,  he  said  he  thought  that 
probably  it  would  be  better  to  leave  it  where  it  was. 

Notwithstanding  the  fact  that  only  two  of  the  entire  bor- 
ough committee  were  present  and  acting,  they  undertook  to 
change  the  place  of  meeting  for  the  East  ward,  and  gave 
notice  in  the  adopted  form  that  the  meeting  would  be  held 
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at  the  hose  house  in  the  East  ward.  One  such  notice,  at 
least,  was  put  up  at  a  public  place  in  the  town.  When  it  was 
discovered  that  the  place  of  meeting  had  been  changed  cer- 
tain republicans  got  out  a  printed  circular  and  distributed 
the  same  amongst  the  voters,  notifying  them  that  the  regular 
republican  caucus  of  the  East  ward  would  be  held  at  the 
Central  hotel.  The  hour  fixed  in  each  notice  was  the  same. 
The  permanent  chairman  of  the  caucus  of  1897  went  to  the 
Central  hotel  caucus  and  called  it  to  order.  There  were 
forty-one  votes  polled  in  this  caucus.  The  meeting  at  the 
hose  house  organized  and  had  fifty-eight  members  voting. 
Each  caucus  claimed  to  be  the  regular  caucus  of  the  republi- 
can party  in  the  ward  and  made  nominations,  and  we  are 
asked  to  say  that  the  certificate  of  nomination  given  by  the 
latter  caucus  is  invalid.  The  whole  question  turns  upon  the 
right  of  two  members  of  the  borough  committee,  acting 
alone,  to  change  the  place  of  meeting. 

The  borough  committee  does  not  appear  to  have  fixed  a 
quorum.  Used  substantively,  quorum  signifies  the  number 
of  persons  belonging  to  a  body  required  to  transact  business, 
and  a  majority  is  necessary  to  constitute  a  quorum  unless 
the  law  of  the  body  expressly  directs  that  another  number 
may  make  one:  2  Bouv.  Law  Diet.  407,  and  the  following, 
viz.,  Lawrence  v,  Ingersoll,  6  L.  R.  A.  308;  Williams  v.  Benet, 
14  L.  R.  A.  825;  Morrill  v.  Little  Falls  Co.,  21  lb.  174;  Col- 
lege V.  Wyatt,  26  lb.  68;  Tillman  v.  Otter,  29  lb.  1 10;  State  of 
North  Carolina  v,  Ellington,  30  lb.  532,  and  Cowan  v.  Murch, 

34  lb.  538. 

In  Stucker*s  Nomination,  18  Pa.  C.  C.  R.  227,  no  nomina- 
tion having  been  made  for  the  office  of  representative  in  the 
first  district,  a  vacancy  existed  which  it  became  the  duty  of 
the  county  committee  to  fill.  That  body  did  not  act,  how- 
ever, but  only  certain  members  of  it,  residing  within  the  repre- 
sentative district,  and  the  nomination  was  declared  void. 

In  Klugh's  Nomination,  lb.,  the  conferees  from  Dauphin 
were  appointed  in  violation  of  the  party  rules,  having  been 
chosen  a  month  before  the  proper  time.  The  conference  in 
which  they  took  part  was  accordingly  not  a  regular  body, 
and  the  attempt  of  the  Dauphin  county  committee  to  ratify 
the  illegal  appointment  and  illegal  conference  was  of  no 
avail. 

In  Roberts's  Nomination,  18  Pa.  C.  C.  R.  228,  the  certifi- 
cate, as  in  this  case,  proceeded  from  a  convention  which  did 
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not  meet  at  the  place  fixed  according  to  the  rules  of  the  party. 
The  faction  which  Roberts  represented  undertook,  in  the 
most  arbitrary  manner,  to  select  their  own  place  of  meeting, 
in  defiance  of  a  clear  majority  of  the  ward  executive  com- 
mittee; and,  under  these  circumstances,  having  failed  to  meet 
at  the  place  duly  selected  by  a  majority  of  the  committee, 
their  meeting  was  illegal  and  their  certificate  of  nomination 
was  adjudged  to  be  invalid. 

Donahue's  Certificate  of  Nomination,  12  Pa.  C.  C.  R.  198, 
which  is  the  only  citation  made  at  the  hearing,  does  not  apply 
to  this  case. 

It  is  clear  that  neither  two  nor  three  of  the  borough  exec- 
utive committee  could  change  the  place  of  meeting,  and  that, 
therefore,  the  caucuis  held  at  the  hose  house  was  not  held 
at  the  place  fixed  by  the  republican  party  in  the  ward,  and 
that  in  the  absence  of  the  consent  of  the  party  acting  as  a 
whole,  the  nominations  there  made  are  invalid. 

The  certificate  of  nomination  by  the  republican  caucus  or 
convention  held  at  the  Schuylkill  hose  house  in  the  East 
ward  of  the  borough  of  Schuylkill  Haven,  on  Saturday,  Jan. 
22,  1898,  and  filed  with  the  county  commissioners  on  Jan.  24, 
1898,  is  declared  void. 

From  M.  M.  Burke,  Esq.,  Shenandoah,  Pa. 


Bottlers*  License. 
Liquor  law — Bottler^  license  fee — Act  of  iSgy^  P.  L.  464., 

The  license  fees  provided  in  the  first  section  of  the  Act  of  1897,  P.  L. 
464,  relating  to  liquor  licenses,  are  entirely  distinct  and  independent  of  the 
license  fees  provided  in  the  second  section. 

Under  the  second  section  of  the  Act  the  additional  license  fee  applies 
only  to  such  persons  as  sell  by  retail.  It  should  be  added  to  the  license 
fee  provided  by  pre-existing  laws  for  retailers,  and  the  section  has  no 
other  purpose. 

The  license  fee  provided  in  the  first  section  of  the  Act  is  all  the  law  re- 
quires a  bottler  or  storekeeper  to  pay. 

Bottlers  and  storekeepers  are  contradistinguished  from  retailers  by  the 
Act  of  1897. 

Request  of  the  auditor-general  for  opinion. 

McCoRMiCK,  Attorney-General,  Jan.  25,  1898. — I  am  in 
receipt  of  yours  of  the  17th  inst.,  inquiring  as  to  the  proper 
interpretation  of  the  Act  of  Assembly,   approved   July   30, 
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1897,  P.  L.  464,  entitled  "An  Act  to  provide  revenue  and 
regulate  the  sale  of  malt,  brewed,  vinous  and  spirituous 
liquors,  or  any  admixture  thereof,  by  requiring  and  author- 
izing licenses  to  be  taken  out  by  brewers,  distillers,  whole- 
salers, bottlers,  rectifiers,  compounders,  storekeepers,  and 
agents  having  a  store,  office  or  place  of  business  within  this 
commonwealth,  prescribing  the  amount  of  license  fees  to  be 
paid  in  such  cases,  and  by  imposing  an  additional  license  fee 
on  retail  dealers  in  intoxicating  liquors/* 

By  the  first  section  of  the  Act  it  is  provided,  amongst  other 
things,  that  "each  bottler  or  bottling  establishment  shall  pay, 
for  the  use  of  the  commonwealth,  an  annual  license  fee  as 
follows:  In  cities  of  the  first  and  second  classes,  the  sum  of 
$500;  in  cities  of  the  third  class  and  all  other  cities,  the  sum 
of  $350;  and  in  townships  the  sum  of  $125;"  and  further,  that 
"each  rectifier,  compounder,  storekeeper,  or  agent,  not  in- 
cluded in  the  classification  for  license  purposes  hereinbefore 
set  out,  and  who  has  a  store,  office,  or  place  of  business  in 
this  commonwealth,  shall  pay  for  the  use  of  the  common- 
wealth an  annual  license  fee  as  follows:  In  cities  of  the  first 
and  second  classes,  the  sum  of  $1,000;  and  in  cities  of  the 
third  class  and  all  other  cities,  the  sum  of  $500;  in  boroughs, 
the  sum  of  $200;  and  in  townships,  the  sum  of  $100." 

Section  2  of  this  Act  provides  that  "on  and  after  the  pas- 
sage of  this  Act  each  person  or  persons  licensed  by  the  court 
to  sell  vinous,  spirituous,  malt  or  brewed  liquors  or  any  ad- 
mixture thereof  by  retail,  shall,  in  townships,  boroughs  and 
in  all  cities  in  addition  to  the  license  fee  now  fixed  by  law, 
pay  to  the  treasurers  of  the  respective  counties,  for  the  use 
of  the  commonwealth,  an  annual  license  tax  in  the  following 
amounts:  Those  resident  in  townships  shall  pay  annually  an 
additional  license  tax  of  $25 ;  those  resident  in  boroughs  shall 
pay  annually  an  additional  license  tax  of  $50;  those  resident 
in  cities  of  the  first  and  second  classes  shall  pay  annually  an 
additional  license  tax  of  $100;  those  resident  in  all  other 
cities  shall  pay  annually  an  additional  license  tax  of  $50." 

The  exact  question  raised  by  your  inquiry  is  whether  the 
several  county  treasurers  of  the  commonwealth  can  demand 
of  bottlers  and  storekeepers  the  additional  license  fee  pro- 
vided in  Section  2  of  said  Act,  and  require  also  such  bottlers 
and  storekeepers  to  pay  the  license  fee  provided  in  the  first 
section  of  the  Act. 

The  license  fees  provided  in  the  first  section  are  entirely 
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distinct  and  independent  of  the  license  fees  provided  in  the 
second  section  of  the  Act.  Under  the  second  section  the 
additional  license  fee  applies  only  to  such  persons  as  sell  by 
retail.  It  should  be  added  to  the  license  fee  provided  by  pre- 
existing laws  for  retailers,  and  the  section  has  no  other  pur- 
pose. If,  therefore,  a  bottler  or  storekeeper  pays  the  license 
fee  provided  in  the  first  section  of  the  Act,  he  pays  all  that 
the  law  requires  him  to  pay,  and  it  would  be  clearly  wrong 
to  impose  upon  such  persons  the  additional  license  fees  men- 
tioned in  the  second  section  of  the  Act,  which  are  applicable 
solely  to  those  in  retail  business.  Bottlers  and  storekeepers 
are  contradistinguished  from  retailers  by  the  Act  under  con- 
sideration. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Manufaoturing  Beformatories. 

Prisons — Convict  labor — Manufacture  of  goods  in  State  prisons 
— Huntingdon  reformatory — Act  of  18^7  construed. 

The  Pennsylvania  Industrial  Reformatory  falls  within  the  provisions  of 
the  Act  of  June  18,  1897,  P.  L.  170,  limiting  the  number  of  inmates  in 
state  prisons,  penitentiaries,  state  reformatories  and  other  penal  institu- 
tions within  the  state  of  Pennsylvania,  and  prohibiting  the  use  of  machin- 
ery in  manufacturing  said  goods;  but  the  only  effect  thereof  is  the  limita- 
tion upon  the  percentage  of  inmates  to  be  employed  in  the  manufacture 
of  the  kind  of  goods  specified  by  the  Act,  and  it  is  expressly  provided  that 
the  Act  shall  not  apply  to  goods  manufactured  for  use  of  the  inmates  of 
such  institutions. 

Request  of  the  general  superintendent  of  the  Pennsylvania 
Industrial  Reformatory  at  Huntingdon  for  opinion. 

McCoRMiCK,  Attorney-General,  Dec.  30,  1897. — I  am  in 
receipt  of  a  letter  from  the  secretary  of  your  board  of  man- 
agers requesting  answers  to  the  following  questions:  I.  Does 
the  Act  of  Assembly,  approved  June  18,  1897,  entitled  "An 
Act  limiting  the  number  of  inmates  in  state  prisons,  peni- 
tentiaries, state  reformatories  and  other  penal  institutions 
within  the  state  of  Pennsylvania,  and  prohibiting  the  use  of 
machinery  in  manufacturing  said  goods,"  apply  to  and  control 
the  Pennsylvania  Industrial  Reformatory?  2.  If  it  does 
apply  to  the  reformatory,  what  percentage  of  the  inmates 
may  be  employed  in  the  manufacture  of  the  various  goods 
specified  in  said  Act,  and  if  the  employment  of  the  percentage 
in  any  designated  class  precludes  employment  in  the  other 
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classes?  3.  Whether,  under  the  Act  of  1897,  the  reforma- 
tory can  employ  machinery  operated  by  steam,  electricity, 
etc.,  in  the  manufacture  of  goods  or  supplies  to  be  used  ex- 
clusively within  the  institution? 

By  the  first  and  second  sections  of  the  Act  of  1897,  "the 
officers  of  the  various  county  prisons,  workhouses  and  re- 
formatory institutions  within  the  commonwealth  of  Penn- 
sylvania shall  not  employ  more  than  five  per  centum  of  the 
whole  number  of  inmates  in  said  institutions  in  the  manufac- 
ture of  brooms  and  brushes  and  hollow-ware,  or  ten  per  cen- 
tum in  the  manufacture  of  any  other  kind  of  goods,  wares, 
articles  or  other  things  that  are  manufactured  elsewhere  in  the 
state,  except  mats  and  matting,  in  the  manufacture  of  which 
twenty  per  centum  of  the  whole  number  of  inmates  may  be 
employed."  The  industrial  reformatory  at  Huntingdon  has 
heretofore  been  governed  by  an  Act  of  Assembly,  approved 
April  28,  1887,  and  is  entitled  "An  Act  in  relation  to  the  im- 
prisonment, government  and  release  of  convicts  in  the  Penn- 
sylvania Industrial  Reformatory  at  Huntingdon."  By  the 
eleventh  section  of  that  Act  the  board  of  managers  is  author- 
ized, amongst  other  things,  "to  establish,  by  rules  and  regu- 
lations governing  the  superintendent  and  other  officers,  such 
a  system  of  discipline  for  the  inmates  as  will  secure  to  each 
instruction  in  the  rudiments  of  an  English  education,  and  in 
such  manual  handicraft  and  skilled  vocations  as  may  be  useful 
to  each  of  the  inmates  after  his  discharge  from  the  reforma- 
tory, whereby  said  persons  will  be  able  to  obtain  self-support- 
ing employment."  The  board  of  managers  is  further  author- 
ized by  the  same  section,  without  any  limitation,  upon 
its  powers,  to  subject  the  inmates  to  such  remedial,  preventive 
treatment,  training  and  instruction  as  will  tend  to  make  them 
honest,  reputable  citizens.  There  is  no  repealing  clause  in 
the  Act  of  1897,  and  all  the  provisions  of  the  previous  Act 
for  the  government  of  the  reformatory  remain  in  full  force, 
except  in  so  far  as  the  former  Act  is  in  conflict  with  the  latter. 
Where  such  a  conflict  occurs,  the  later  Act  must  prevail,  and 
must  be  so  construed  to  operate  either  as  an  implied  repeal 
of  the  earlier  Act  or  as  a  modification  of  the  powers  granted 
to  the  managers  of  the  reformatory  by  the  previous  legisla- 
tion. 

After  a  careful  consideration  of  the  matter  I  feel  obliged  to 
reach  the  conclusion  that  the  Pennsylvania  Industrial  Re- 
formatory falls  within  the  provisions  of  the  Act  of  June  18, 
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1897,  and  that  Act  must  control  the  board  of  managers  in 
the  employment  of  the  inmates  of  that  institution.  To  ex- 
clude the  reformatory  by  construction  from  the  provisions  of 
the  Act  it  would  be  necessary  to  eliminate  the  express  en- 
actment that  it  shall  apply  as  well  to  reformatory  institu- 
tions as  to  county,  state  prisons  and  workhouses.  It  is 
scarcely  necessary  to  add  that  the  only  effect  of  the  Act  of 
1897,  so  far  as  concerns  the  industrial  reformatory  at  Hunt- 
ingdon, is  the  limitation  upon  the  percentage  of  inmates  to 
be  employed  in  the  manufacture  of  the  kind  of  goods  specified 
in  the  Act.  It  leaves  the  Act  of  1887,  with  the  ample  powers 
given  to  the  board  of  managers,  untouched,  except  in  this 
regard,  and  they  are  at  full  liberty  and  are  clothed  with  suffi- 
cient power  to  adopt  such  methods  for  the  management, 
training  and  instruction  of  the  inmates  as  will,  in  the  judg- 
ment of  the  board,  tend  to  make  them  honest,  reputable  citi- 
zens, saving  only  the  limitation  put  upon  the  employment  of 
such  inmates  by  the  Act  of  1897. 

In  reply  to  the  second  interrogatory,  I  respectfully  submit 
that  the  only  interpretation  the  language  of  the  Act  will 
permit  seems  to  be  that  if  five  per  centum  of  the  whole  num- 
ber of  inmates  is  employed  in  the  manufacture  of  brooms, 
brushes  and  hollow-ware,  it  would  seem  to  be  impossible  to  em- 
ploy any  others  in  the  manufacture  of  any  other  kind  of  goods, 
wares,  etc.  If,  on  the  other  hand,  the  board  should  decide 
not  to  employ  the  five  per  centum  of  the  inmates  in  the  man- 
ufacture of  brooms,  brushes  and  hollow-ware,  they  have  the 
option  of  employing  not  more  than  ten  per  centum  in  the 
manufacture  of  any  other  kind  of  goods,  wares,  articles  or 
things  that  are  manufactured  elsewhere  in  the  state,  except 
that  in  case  the  manufacture  of  mats  and  matting  is  decided 
upon,  then  twenty  per  centum  of  the  whole  number  of  inmates 
may  be  employed  in  such  manufacture.  The  language  of  the 
section  is  in  the  disjunctive.  Not  more  than  five  per  centum 
may  be  employed  "in  the  manufacture  of  brooms,  brushes 
and  hollow-ware,  or  ten  per  centum  in  the  manufacture  of  any 
other  kind  of  goods,  wares,  articles  or  things  that  are  manu- 
factured elsewhere  in  the  state  except  mats  and  matting,  in 
the  manufacture  of  which  twenty  per  centum  of  the  whole 
number  of  inmates  may  be  employed.**  The  conclusion,  there- 
fore, seems  irresistible,  difficult  as  it  may  be  to  understand 
the  reason  for  the  legislative  enactment,  that  if  the  institu- 
tion employs  five  per  centum  of  the  first  class,  or  ten  per  cen- 
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turn  of  the  second  class,  or  twenty  per  centum  in  the  manufac- 
ture of  mats  and  matting,  the  limitation  is  reached.  The  em- 
ployment of  the  inmates  would  therefore  be  five,  ten,  or 
twenty  per  centum  of  the  whole  number,  as  the  case  may  be. 
As  to  the  third  inquiry,  whether  or  not  the  reformatory  can 
employ  machinery  operated  by  steam,  electricity,  etc.,  in  the 
manufacture  of  goods  or  supplies  to  be  used  exclusively 
within  the  institution,  I  think  it  is  free  from  difficulty.  The 
Act  of  1897,  it  is  true,  by  its  third  section,  provides  that  "no 
machinery  operated  by  steam,  electricity,  hydraulic  force, 
compressed  air  or  other  power,  except  machines  operated  by 
hand  or  foot-power,  shall  be  used  in  any  of  the  said  institu- 
tions in  the  manufacture  of  any  goods,  wares,  articles  or 
things  that  are  manufactured  elsewhere  in  the  state."  The 
plain  purpose  of  this  provision  of  the  Act  is  to  prevent  con- 
vict-made goods  from  coming  into  competition  with  the 
honest  labor  of  the  citizens  of  the  state — ^  purpose  which  has 
not  only  met  legislative  approval,  but  is  in  perfect  accord 
with  public  sentiment  upon  that  question.  But  as  to  such 
goods  or  supplies  as  are  to  be  used  exclusively  within  the 
reformatory,  I  am  clearly  of  the  opinion  that  the  Act  of  1897 
has  no  application.  Such  would  be  my  construction  of  the 
Act,  because  of  its  general  intendment  and  object,  inde- 
pendently of  any  provision  contained  in  the  Act  itself;  but  by 
a  proviso  to  Section  2  it  is  expressly  enacted  "that  this  Act 
shall  not  apply  to  goods  manufactured  for  use  of  the  inmates 
of  such  institutions."  By  this  provision  it  is  made  clear  that 
the  Act  of  1897,  or  any  part  of  it,  has  no  application  what- 
ever to  the  manufacture  of  goods  to  be  used  exclusively 
within  the  reformatory  or  for  the  maintenance  of  its  inmates. 
From  Paul  A.  Kunkel,  Esq.,  Harrisburg,Pa. 


Holt  V.  Mtdlahey  ft  Burns. 

Wa^es — iMbor  claim — Acts  of  April  p,  1872,  June  /j,  1883, 
and  May  12.  18 pi — What  constitutes  a  ^^ clerk'' — Employe  in 
pool-room. 

An  employe  in  and  about  a  pool-room  employed  in  selling  cigars, 
cleaning  tables  and  sweeping  the  room,  is  not  within  the  Act  of  Assembly 
protecting  wages  of  labor. 

A  person  so  employed  is  not  within  the  term  "clerk"  as  employed  in 
Acts  of  Assembly. 
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labor  claim  arising  on  execution.  C.  P.  Schuylkill  Co. 
July  T.,  1897. 

Af.  M.  Burke,  attorney  for  claimant;  H.  B,  Graeff,  contra. 

Bechtel,  J.,  Jan.  3,  1898. — Thomas  Dal  ton  claims  wages 
under  the  lien  Acts  out  of  the  proceeds  of  sale  in  the  above 
case.  The  defendants  conducted  pool-tables  or  a  pool-room, 
and  the  fund  arises  from  the  sale  of  the  contents  of  said  busi- 
ness. Dalton  was  employed  by  the  defendants,  and  explains 
his  duties  in  this  way:  "Brushed  tables,  swept  the  place,  sold 
cigars;  when  they  were  not  there  opened  and  locked  up  the 
place."  Pool  business  is  not  within  the  Act  of  1872.  The 
ruling  in  Sullivan's  Ap.,  77  Pa.  107,  and  Allen's  Ap.,  32 
Smith,  302,  shows  a  disinclination  on  the  part  of  our  Supreme 
Court  to  in  any  way  extend  the  provisions  of  the  Act  of  1872 
beyond  its  plain  language.  Claimant's  counsel  admits  that 
the  business  of  conducting  pool-rooms  is  not  in  express 
language  within  any  of  our  Acts,  but  he  seeks  to  have  the 
claimant  included  within  the  term  clerk  because  he  at  times 
sold  cigars.  The  term  "clerk"  first  occurs  in  the  Act  of  1872 
and  is  not  new  to  the  Acts  of  1883  or  1891.  The  term  "or 
other  business"  refers  to  businesses  such  as  those  named  in 
the  Act  of  1872,  as  "works,  mines,  manufactory,"  where 
"clerks,  miners,  mechanics  and  laborers"  are  employed.  The 
ruling  thus  referred  to  is  repeated  in  Pardee's  Ap.,  100  Pa. 
408.  The  Act  of  1883  is  a  re-enactment  of  the  Act  of  1872, 
with  a  new  class  added,  and  of  course  we  have  the  same 
language,  "clerk"  and  "other  business,"  in  exactly  the  same 
position.  In  Sproul  v,  Murray,  156  Pa.  293,  it  is  held  that 
the  previous  construction  is  carried  with  the  re-enactment, 
but  it  is  held  that  the  term  "other  business"  shall  cover 
the  new  class  found  in  the  Act  of  1883.  Having  enlarged 
the  class  of  employes  by  the  express  language  of  the  Act, 
the  class  of  employers  is  necessarily  enlarged  by  implication. 
It  is  accordingly  held  that  "other  business"  in  the  Act  in- 
cludes all  kinds  of  business  in  which  any  of  the  classes  of 
employes  named  in  the  Act  are  engaged.  The  Act  of  1891 
further  enlarges  the  classes  of  employes,  but  neither  of  the 
Acts  mentions  pool-room  business  nor  parties  employed  in 
pool-rooms.  We  have,  therefore,  left  the  proposition  that 
a  party  who  brushes  pool-tables,  sweeps  the  place  and  at  times 
sells  cigars  is  a  clerk  within  the  Hen  Act.  In  Mulholland  v. 
Wood,  Brown  &  Co.,  166  Pa.  186,  Mr.  Justice  Fell,  in  a  care- 
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fully  considered  opinion,  concludes  that  the  word  clerk  can- 
not be  extended  to  include  one  whose  business  it  is  to  travel 
and  secure  customers,  and  whose  compensation  is  by  com- 
mission on  sales  affected  by  or  through  him.  Such  person 
"is  not  employed  to  keep  accounts  or  to  assist  in  the  store 
or  elsewhere  in  the  management  of  the  business."  This  case, 
as  we  understand  it,  is  decisive  of  the  case  now  in  hand.  If 
the  claimant  in  that  case  cannot  be  considered  as  within  the 
term  "clerk,*'  surely  the  claimant  here  cannot.  It  is  worthy 
of  remark  that  neither  of  the  Acts  protecting  labor  mentions 
places  of  amusement.  A  skating  rink  is  regarded  as  such 
in  Merriman  v.  Mullet,  2  Pa.  C.  C.  R.  360,  by  Judge  Ewing. 
Certainly  a  pool-room,  entirely  unconnected  with  any  other 
business,  would  seem  to  be  equally  as  much  so.  We  cannot, 
therefore,  bring  this  claimant  within  the  provisions  of  the 
Act  by  the  method  proposed,  nor  by  any  others  under  our 
authorities  nor  by  the  language  of  the  Act. 

For  the  reasons  above  given  it  is  directed  that  the  claim 
be  disallowed. 


Keebler's  Estate. 


Decedents'  estates — Specific  performance —  Contract  of  decedent 
to  convey — Act  of  Feb.  -?-^,  /5j^,  Section  75,  P.  L.  75. 

An  alleged  parol  contract  by  a  decedent  to  convey  land  as  collateral 
security  for  the  payment  of  the  amount  of  a  judgment  about  to  be  en- 
tered, but  which,  as  claimed,  was  not  carried  out  by  reason  of  the  death 
of  the  decedent,  does  not  warrant  a  decree  for  specific  performance  under 
the  Act  of  Feb.  24,  1834,  especially  where  no  deed  was  offered  to  the 
vendor  in  his  lifetime  for  execution,  possession  was  not  taken  of  the 
lot,  and  the  petition  for  specific  performance  was  not  filed  until  almost 
three  years  after  the  vendor's  death. 

Petition  for  specific  performance  and  answer.  O.  C. 
Philadelphia  Co.     Oct.  T.,  1893,  No.  6. 

The  petition  filed  was  in  part  as  follows: 

"2.  That  the  said  Godfrey  Keebler  being  indebted  to  the 
estate  of  the  said  Konrad  Klein,  the  said  executors,  William 
C.  Klein  and  Christian  G.  Gross,  did,  on  July  i,  1893,  bring 
their  suit  to  recover  the  said  indebtedness  in  common  pleas 
No.  2,  for  the  city  and  county  of  Philadelphia,  to  the  June 
term  thereof,  1893,  No.  858,  filed  the  statement  of  their  claim 
on  said  July  i,  1893,  ^^^  served  the  same  upon  said  defendant 
on  July  3,  1893,  as  appears  from  a  copy  of  the  docket  entries 
in  said  suit  herewith  filed  marked  'Exhibit  A.* 
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"3.  That  the  said  suit  being  ripe  for  the  entering  of  a  judg- 
ment and  the  issuing  of  an  execution  thereupon,  the  said  de- 
fendant, Godfrey  Keebler,  to  avoid  the  entry  of  said  judgment 
and  the  issuing  of  the  said  execution,  agreed  to  and  with  the 
said  executors  of  said  Konrad  Klein  that  if  they  would  not 
enter  said  judgment  and  refrain  from  issuing  the  said  execu- 
tion, he,  the  said  Godfrey  Keebler,  would  assign  unto  them, 
the  said  executors,  a  certain  lot  or  piece  of  ground  in  Laurel 
Hill  cemetery,  situate  as  follows:  Lot  No.  313,  containing 
one  hundred  and  ninety-two  square  feet,  in  Section  K,  as  per 
survey  of  the  said  Laurel  Hill  cemetery;  in  which  lot  said 
Keebler,  his  heirs  and  assigns,  had  the  right  of  sepulture. 
That  said  assig^nment  of  said  lot  would  be  made  by  him,  said 
Keebler,  as  collateral  'security  for  the  said  indebtedness  due 
by  him  to  the  said  Konrad  Klein's  estate. 

"4.  That  in  pursuance  of  and  in  execution  of  the  said  agree- 
ment, the  said  Godfrey  Keebler  brought  the  deed  for  the  said 
lot  to  B.  F.  Fisher,  the  attorney  for  the  said  executors  of  said 
Konrad  Klein,  deceased,  for  the  purpose  of  conveying  the 
said  lot  to  the  said  executors  of  said  Klein,  but  before  the 
same  was  done  the  said  Godfrey  Keebler  departed  this  life. 

"5.  That  the  said  deed  for  said  lot  is  still  in  possession 
under  and  by  virtue  of  the  unexecuted  agreement  of  the  said 
executors,  and  is  herewith  shown  to  the  court. 

"6.  That  your  petitioners,  relying  and  confiding  in  the 
promises  of  said  Keebler  and  of  the  partly-executed  agree- 
ment on  part  of  said  Keebler  by  the  delivery  of  said  deed,  re- 
frained from  causing  the  said  judgment  to  be  entered  in  the 
said  suit  and  execution  to  be  issued  thereupon." 

The  petition  further  set  up  that  Godfrey  Keebler  left  a  will 
under  which  the  respondents  were  made  executors,  and 
prayed  for  specific  performance. 

B,  F.  Fishery  for  petitioners;  A,  J,  Wilkinson^  contra. 

Hanna,  p.  J.,  Nov.  27,  1897. — Conceding  the  contract 
here  asserted  and  sought  to  be  proved  is  within  the  meaning 
of  the  Act  of  Feb.  24,  1834,  Section  15,  P.  L.  75,  which  may 
be  doubted,  yet  the  testimony  fails  to  show  that  the  assignees 
or  vendees  attempted  to  do  anything  whatever  in  pursuance 
of  the  contract  they  now  assert.  No  deed  of  assignment  or 
conveyance  was  prepared,  nor  tender  made  to  the  vendor  in 
his  lifetime,  nor  possession  taken  of  the  lot,  and  the  present 


Digitized  by  VjOOQ IC 


430  PENNSYLVANIA  [Vou 

[Keebler's  Estate.] 

petition  was  not  filed  until  almost  three  years  subsequent  to 
the  death  of  the  vendor. 

The  petitioners  have  failed  to  make  out  such  a  case  as  is 
contemplated  by  the  Act  of  Assembly,  and  the  petition  must 
therefore  be  dismissed,  with  costs  to  be  paid  by  petitioners. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 


UmlaufT  et  aL  v.  Bowers. 

I^actice — (C.  P) — Evidence — Parties — Ejectment — Act  of  May 
23.  1887. 

Under  the  Act  of  May  23,  1887,  all  parties  are  competent  witnesses  in 
an  action  of  ejectment  between  the  heirs  and  widow  of  the  deceased 
owner  of  the  property. 

In  an  action  of  ejectment  the  record  of  a  pending  ejectment,  which 
has  proceeded  no  further  than  a  plea  filed,  is  inadmissible  as  evidence. 

Rule  for  a  new  trial.  C.  P.  No.  4,  Philadelphia  Co.  March 
T.,  1897,  No.  644. 

M.  H.  Stutzbach  and  Frank  T,  Lloyd,  for  plaintiffs. 
Adolph  Eichholz  and  Giistavus  Remak,  for  defendant. 

Arnold,  P.  J.,  Feb.  2,  1898. — ^John  Motz  died  seised  of  the 
premises  in  dispute,  on  Jan.  24,  1876.  He  died  intestate  and 
childless,  leaving  a  widow,  Sophia,  and,  as  it  was  claimed  by 
the  plaintiffs,  his  next  of  kin  and  only  heirs  were  two  first 
cousins,  Mary  Catharine  Ihde  and  Catharine  Heder.  The 
widow  occupied  one  of  the  houses  and  collected  and  retained 
the  rents  of  the  others  until  her  death,  on  Aug.  25,  1896, 
when  her  sister,  Margaret  A.  Bowers,  took  possession  and 
claims  title  as  her  heir.  On  Nov.  2,  1876,  an  action  of  eject- 
ment was  commenced  by  a  number  of  plaintiffs,  including 
Mary  Catharine  Ihde  and  Catharine  Heder,  against  the 
widow,  Sophia  Motz,  in  which  a  plea  was  filed  on  Feb.  6, 
1877,  but  nothing  further  was  done  in  that  action.  The 
present  action  was  commenced  on  April  2,  1897,  by  Mary 
Ihde  and  Anna  Vragel,  the  daughter  and  heir  of  Catharine 
Heder,  who  had  died  in  1S88.  After  the  action  was  com- 
menced, to  wit,  on  Sept.  29,  1897,  Mary  Ihde  made  a  deed 
of  gift  of  her  interest  in  the  property  to  her  grandson,  John 
Umlauff,  who  was  substituted  as  a  plaintiff.     At  the  trial 
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Mary  Ihde  was  offered  as  a  witness  to  prove  her  relationship 
and  that  of  Mrs.  Vragel  to  John  Motz.  She  was  objected  to 
on  the  ground  that  she  was  incompetent  to  testify  since  the 
death  of  Mrs.  Motz.  Her  testimony  was  admitted  under 
exception  by  the  defendant,  and  thus  raised  the  first  question 
in  dispute.  On  due  consideration,  we  think  she  was  a  com- 
petent witness.  She  was  not  testifying  adversely  to  John 
Motz,  but  adversely  to  Mrs.  Bowers,  in  an  issue  between  par- 
ties respectively  claiming  the  property  of  John  Motz  by 
devolution  on  the  death  of  the  owner:  Act  of  May  23,  1887, 
Section  5  (e).  The  Act  of  April  15,  1869,  on  this  subject  has 
been  modified  by  the  Act  of  1887,  so  that  the  decisions  under 
the  former  Act  do  not  apply  in  trials  since  the  Act  of  1887. 
The  trial  was  between  living  parties  claiming  property  by 
devolution  of  some  kind,  in  which  all  parties  on  both  sides 
were  competent,  and  were  called  upon  to  testify.  Devolu- 
tion means  transmission  of  title  from  one  person  to  and  set- 
tlement upon  another.  It  takes  place  in  several  methods, 
the  lesser  being  included  in  the  two  greater  methods,  to  wit, 
by  descent  and  purchase;  descent  being  where  the  title  is 
vested  in  a  person  by  the  single  operation  of  the  law  by  repre- 
sentation as  heir;  and  purchase  where  the  title  is  vested  in 
him  by  his  own  act  or  agreement  and  not  as  heir:  2  Black- 
stone's  Commentaries,  201. 

How,  then,  did  Sophia  Motz  and  her  heir,  Mrs.  Bowers, 
obtain  title  to  the  property  of  John  Motz?  The  answer  is 
by  devolution  of  some  kind.  In  arguing  the  motion  for  new 
trial,  Mrs.  Bowers's  counsel  based  her  claim  of  title  to  John 
Motz's  property  in  two  ways:  First,  by  denying  that  Mrs. 
Ihde  and  Mrs.  Heder  were  his  first  cousins  and  heirs,  so  that 
John  Motz  had  no  heir  but  his  wife,  under  the  intestate  law, 
which  is  a  devolution  by  descent;  or  if  Mrs.  Ihde  and  Mrs. 
Heder  were  his  heirs,  then  by  alleging  that  Mrs.  Motz  made 
a  title  for  herself  by  occupancy  and  adverse  possession  after 
the  death  of  her  husband,  which  is  a  devolution  by  purchase. 
Either  way  the  defendant's  claim  is  made,  it  comes  to  the 
same  result,  to  wit,  that  the  issue  is  between  parties  claiming 
the  property  by  devolution  on  the  death  of  the  owner,  in 
which  case  all  persons  shall  be  fully  competent  witnesses,  ac- 
cording to  the  Act  of  1887.  In  addition  to  this,  Mrs.  Ihde 
was  not  an  interested  party  at  the  time  of  the  trial,  having 
conveyed  her  interest  in  the  property  to  her  grandson,  and 
thus  extinguished  it,  so  that  she  became  a  fully  competent 


Digitized  by  VjOOQ IC 


432  PENNSYLVANIA  [Vou 

[Umlauff  et  al.  v.  Bowers.] 

witness  for  either  party.  From  her  advanced  age  and  the 
reasons  she  gave  for  conveying  to  her  grandson,  I  have  no 
doubt  of  her  good  faith  in  thus  extinguishing  her  interest  in 
the  action.  The  question  of  good  faith  is  for  the  judge  and 
not  for  the  jury  to  decide:   Semple  v.  Gallery,  41  W.  N.  C. 

356. 

The  defendant  offered  the  record  of  the  abandoned  action 
of  ejectment  commenced  on  Nov.  2,  1876,  for  the  purpose  of 
showing  by  the  plea  that  Sophia  Motz  claimed  and  held  ad- 
versely to  the  heirs,  and  that  the  statutory  plea  of  not  guilty 
was  such  an  act  of  disloyalty  and  hostile  claim  on  her  part  as 
was  sufficient  to  entitle  the  jury  to  find  that  she  occupied  the 
property,  not  as  widow,  but  under  a  claim  of  ownership  in 
herself.  The  rule  undoubtedly  is  that  a  verdict  and  judg- 
ment, or  a  non-suit,  in  a  former  action  of  ejectment  may  be 
given  in  evidence,  not  as  conclusive,  but  as  persuasive  evi- 
dence, which  in  a  case  of  doubt  ought  to  be  considered  suffi- 
cient by  the  jury  to  turn  the  scale:  Koons  v.  Hartman,  7 
Watts,  20.  But  there  must  be  a  judgment  of  some  kind, 
either  on  a  verdict  or  of  non-suit.  A  verdict  without  the 
entry  of  judgment  is  not  sufficient:  Velott  v.  Lewis,  102  Pa. 
326.  In  that  case  the  record  of  a  prior  ejectment  in  which 
there  was  a  verdict  but  no  judgment  entered  on  it,  was  ad- 
mitted in  evidence,  and  the  Supreme  Court  held  that  it 
ought  not  to  have  been  received,  Mr.  Justice  Gordon  saying 
that  the  record  was  inadmissible  for  any  purpose  in  the  way 
of  evidence  to  affect  the  title  of  either  of  the  parties.  That 
case  is  decisive  of  this.  As  the  record  offered  in  this  case 
was  only  of  a  pending  ejectment,  which  had  proceeded  no 
further  than  a  plea  filed,  it  would  have  been  error  to  admit  it. 

The  plaintiffs  could  not  put  the  record  in  evidence  to  arrest 
the  running  of  the  statute  of  limitations,  because  the  action 
had  not  been  non-suited,  arrested  or  decided  against  the 
plaintiffs,  as  is  required  by  the  Act  of  April  13,  1859,  P.  L. 
603;  nor  is  it  admissible  on  behalf  of  the  defendants  for  the 
same  reason — that  is,  because  no  judgment  of  any  kind  had 
been  entered  in  it.  That  record  proves  nothing  except  that 
it  shows  a  claim  for  the  possession  and  a  defence  by  plea. 
Until  judgment  has  been  entered  it  proves  nothing  in  favor 
of  one  party  against  the  other,  and  therefore  it  could  not  turn 
the  scale  in  case  of  doubt. 

Rule  discharged. 
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Walker  v.  Kennedy,  defendant,  and  Jaynes,  garnishee. 

AUachment-execution —  Wages — Board—Justice  of  the  peace. 

The  record  of  a  justice  of  the  peace  showing  a  judgment  for  board  fur- 
nished defendant's  children,  and  not  showing  that  the  plaintiff  was  the 
proprietor  of  a  hotel,  boarding-house  or  lodging-house,  will  not  support 
an  attachment-execution  against  defendant's  wages. 

It  is  doubtful  whether  the  Act  of  May  8.  1876,  P.  L.  139,  will  support 
an  attachment  of  the  wages  of  manual  labor  for  the  board  of  anybody 
but  the  defendant. 

Certiorari.     C.  P.  McKean  Co.     Dec.  T.,  1897,  No.  30. 

Mullin  &  Mullin,  for  plaintiff. 
Berry  &  Edgett,  for  defendant. 

Morrison,  J.,  Jan.  17,  1898. — On  Sept.  2,  1897,  the  plain- 
tiff below  procured  a  judgment  before  Alderman  Egbert 
against  the  defendant,  Maggie  Kennedy,  for  $14.16  for  board 
furnished  defendant's  children  by  the  plaintiff  at  her  request. 

On  Sept.  24,  1897,  an  execution  was  returned  "no  good." 
On  the  same  day  execution-attachment  was  issued  on  this 
judgment  against  J.  B.  Jaynes,  garnishee,  to  which  he  made 
answer,  in  substance,  as  follows: 

1.  That  on  Sept.  30,  1897,  he  owed  the  defendant  the  sum 
of  $5,  being  her  wages  for  manual  labor  performed  by  her 
for  him. 

2.  That  the  money  he  owes  the  defendant  is  not  liable  to 
be  attached  for  the  board  of  the  children  of  the  defendant, 
and  that  the  wages  are  not  liable  to  an  attachment  for  the 
board  of  other  persons;  this  law  only  making  her  wages  liable 
for  her  own  board. 

3.  That  the  defendant  is  entitled  to  the  benefit  of  the  ex- 
emption Act,  and  therefore  the  money  in  his  hands  should 
be  paid  to  her,  and  not  to  the  plaintiff. 

The  first  exception  is  that  the  record  does  not  show  suf- 
ficient to  give  the  justice  jurisdiction.  We  think  this  objec- 
tion must  be  sustained.  The  recovery  of  this  original  judg- 
ment will  not  sustain  an  attachment  of  the  wages  of  manual 
labor. 

Second.  The  record  must  show  in  such  case  that  the  plain- 
tiff is  the  proprietor  of  a  hotel,  boarding-house  or  lodging- 
house.     We  think  this  objection  must  be  sustained. 

In  McCourt  v,  Brenaman,  defendant,  B.  R.  &  Pitts.  Ry. 
Co.,  garnishee,  11  Pa.  C.  C.  R.,  p.  645,  we  held:  "The  plain- 
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tiff  below  sought  to  avail  himself  of  the  provisions  of  an  Act 
of  Assembly  conferring  a  special  remedy  upon  a  special  class 
of  persons,  and  he  should  have  averred  and  proved  that  he 
was  a  boarding-house  keeper,  that  such  was  his  business,  thus 
proving  that  he  was  of  the  class  of  persons  for  whose  benefit 
the  Act  of  May  8,  1876,  P.  L.  139,  was  passed.  If  he  had 
averred  this  before  the  alderman  we  would  presume  it  to  have 
been  proved,  but  how  can  it  be  assumed  that  it  was  proved 
when  the  record  is  silent  as  to  any  such  averment?" 

We  need  not  pass  upon  all  of  the  exceptions,  but  in  passing 
we  remark  that  it  is  at  least  doubtful  whether  the  Act  of  1876, 
supra,  will  support  an  attachment  of  the  wages  of  manual 
labor  for  the  board  of  anybody  but  the  defendant. 

The  first  and  second  exceptions  are  sustained,  and  the  judg- 
ment and  proceedings  of  the  alderman  against  the  garnishee, 
J.  B.  Jaynes,  are  reversed  and  the  record  remitted  to  the 
alderman. 

From  John  N.  Apple,  Esq.,  Smethport,  Pa. 


Holmes^s  Estate. 

Decedent^  estates — Widau/s  exempHon — Laches. 

Where  a  widow  takes  all  of  the  personal  property  of  her  husband  and 
removes  from  the  state,  she  cannot,  after  a  delay  of  two  years,  claim  the 
$300  exemption  out  of  the  real  estate  of  the  decedent. 

Exceptions  to  widow's  appraisement.    O.  C.  McKean  Co. 

£.  L.  Keenan,  for  exceptions. 

5.  W.  Smith,  Bouton  &  Gallup,  contra. 

Morrison,  J.,  Dec.  13,  1897. — i.  John  C.  Holmes,  late  of 
Eldred  township,  McKean  county,  died  intestate,  at  his  home 
in  said  township,  on  March  12,  1895,  leaving  to  survive  him 
a  widow,  Clara  E.  Holmes,  and  three  children  by  a  former 
wife,  to  wit,  Homer  C.  Holmes,  Frank  S.  Holmes  and  Ellen 
E.  Holmes,  now  by  marriage  Ellen  E.  Wetherbee. 

2.  At  the  date  of  his  death  John  C.  Holmes  was  the  owner 
of  the  equitable  title  to  a  lot  of  land  containing  five-eighths 
of  an  acre,  with  a  dwelling-house  thereon  erected.  And  he 
was  the  owner  of  the  household  furniture  and  personal  prop- 
erty, such  as  is  usual  in  a  modest  country  home,  and  a  small 
library  of  books,  all  contained  in  the  said  dwellin^-hous^ 
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where* he  and  said  Clara  E.  Holmes  resided  at  the  date  of  his 
death. 

3.  A  large  number  of  witnesses  were  sworn  and  examined 
for  the  purpose  of  ascertaining  the  value  of  the  property,  both 
real  and  personal,  which  was  owned  by  the  decedent  at  the 
date  of  his  death. 

4.  It  was  strongly  contended  on  the  part  of  the  exceptants 
that  the  personal  property  in  and  about  said  house  was  worth 
considerably  more  than  $300,  and  that  the  real  estate  was 
worth  about  $700,  i.  e.,  the  equitable  title  of  the  same  which 
was  vested  in  the  decedent  on  March  12,  1895. 

5.  The  personal  property  was  such  as  a  family  in  moderate 
circumstances  usually  have  in  a  modest  country  home,  and 
the  decedent,  who  v^as  a  minister  of  the  gospel,  had  a  small 
library.  I  find  as  a  fact  that  this  personal  property  was 
worth  about  $200  in  March,  1895. 

6.  At  the  same  date  the  decedent's  title  to  the  real  estate 
was  worth  not  less  than  $400,  and  it  was  worth  as  much  on 
April  6,  1897,  when  it  was  appraised  at  %2yy, 

7.  Immediately  after  the  death  of  John  C.  Holmes,  his 
widow,  Clara  E.  Holmes,  with  the  consent  of  the  said  children, 
took  possession  of  all  of  the  personal  property  of  the  decedent 
that  she  cared  to  have,  and  sold  some  of  it  and  removed  the 
larger  part  of  it  to  the  state  of  New  York,  where  she  has  ever 
since  resided. 

8.  Mrs.  Cora  E.  Conner,  daughter  of  Ellen  E.  Wetherbee, 
purchased  the  real  estate  from  the  children  of  John  C. 
Holmes,  deceased,  and  it  was  conveyed  to  her  by  deed  dated 
June  13,  1896.  The  consideration  named  in  the  deed  was 
$775,  and  I  find  as  a  fact  that  this  was  the  price  paid  for  the 
real  estate  by  Cora  E.  Conner,  and  that  she  took  it  subject 
to  the  widow's  dower. 

9.  The  widow,  Clara  E.  Holmes,  took  no  steps  to  secure 
her  $300  exemption,  under  the  Act  of  Assembly  of  April  14, 
1851,  P.  L.  613,  except  taking  possession  of  the  personal 
property,  as  stated  in  finding  No.  7,  until  March  19,  1897, 
when  she  renounced  her  right  to  letters  of  administration  by 
writing  filed  on  that  date  with  the  register  of  wills  of  McKean 
county,  and  by  this  paper  requested  that  he  grant  letters  of 
administration  of  B.  F.  Cory,  which  was  done,  and  he  gave 
bond  and  took  upon  himself  the  duties  of  said  appointment. 
The  sole  purpose  of  taking  out  letters  of  administration  was 
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to  allow  the  widow  to  claim  her  exemption  out  of  the  real 
estate  mentioned  in  No.  8. 

10.  On  April  3,  1897,  the  widow  gave  written  notice  to 
the  administrator  that  she  elected  to  retain  real  estate  to  the 
value  of  $300,  and  requested  that  said  house  and  lot  be  ap- 
praised and  set  apart  to  her. 

11.  B.  F.  Cory,  administrator,  at  once  appointed  B.  H. 
Frisbee  and  Frank  Conner  as  appraisers  of  said  real  estate 
for  the  benefit  of  the  widow,  and  on  April  6,  1897,  they  ap- 
praised said  real  estate  at  the  sum  of  $277,  which  appraise- 
ment was  duly  filed  and  confirmed  nisi  in  the  orphans'  court 
of  McKean  county  on  April  19,  1897. 

12.  On  April  26,  1897,  H.  C.  Holmes,  Frank  S.  Holmes 
and  Ellen  E.  Wetherbee,  children  and  heirs-at-law  of  John 
C.  Holmes,  deceased,  and  Cora  E.  Conner,  his  grand- 
daughter, who  claimed  said  real  estate  by  purchase  and  deed 
from  said  heirs-at-law,  filed  exceptions  to  the  widow's  ap- 
praisement. 

The  main  question  raised  by  the  exceptions  are:  i.  Be- 
cause the  widow  since  the  death  of  her  husband,  to  wit,  about 
the  month  of  March,  1895,  more  than  two  years  last  past,  has 
not  been  a  resident  of  the  state  of  Pennsylvania,  and  was  not 
a  resident  of  Pennsylvania  at  the  time  of  the  issuing  of  letters 
of  administration  to  B.  F.  Cory,  and  is  now  a  non-resident 
of  the  state  of  Pennsylvania,  and  is  therefore  not  entitled  to 
the  widow's  exemption. 

2.  Because  by  taking  the  personal  property  and  allowing 
two  years  to  elapse  before  taking  any  steps  to  claim  her 
exemption  out  of  the  real  estate,  she  waived  her  right  to 
claim  it  out  of  said  estate. 

3.  Because  she  waited  long  after  Cora  E.  Conner  had  pur- 
chased said  real  estate,  and  for  this  reason  she  ought  to  be 
held  to  have  waived  her  right  to  have  her  exemption  out  of 
this  property. 

These  are  the  substance  of  all  the  exceptions  that  our  view 
of  the  case  renders  it  necessary  to  notice,  except  that  the 
appraisement  is  much  less  than  the  fair  value  of  the  real 
estate. 

OPINION. 

We  have  found  as  a  fact  that  the  only  purpose  the  widow 
had  in  view  in  causing  letters  of  administration  to  be  issued 
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to  B.  F.  Cory  was  to  claim  her  $300  exemption  out  of  the 
real  estate  of  which  her  husband  died  seized. 

The  questions  which  seem  necessary  to  be  considered  are: 
First,  ought  the  appraisement  to  be  set  aside  because  it  is 
less  than  a  fair  value  of  the  property?  And,  second,  was  the 
widow's  conduct  and  her  gross  laches  such  that  we  ought 
to  hold  that  her  right  of  election  was  waived? 

In  Kern's  Ap.,  120  Pa.  523,  it  was  held: 

1.  The  right  of  a  widow  under  Section  5,  Act  of  April  14, 
185 1,  P.  L.  613,  to  retain  of  the  real  or  personal  estate  of  her 
deceased  husband  to  the  value  of  $300  does  not  vest  at  the 
death  of  her  husband,  but  only  when  she  has  elected  to  exer- 
cise the  right. 

2.  A  delay  for  over  three  years,  on  the  part  of  a  widow, 
to  assert  her  claim  under  said  Act  is  fatal  to  the  right  and 
conclusive  evidence  of  her  waiver  of  it. 

In  delivering  the  opinion  of  the  court  in  Kern's  Appeal,  Mr. 
Justice  Green,  on  page  529,  says:  "There  is  no  reason  for  any 
serious  delay  in  the  exercise  of  a  widow's  right  of  exemption, 
because  she  is  entitled  to  it,  whether  her  husband  has  died 
testate  or  intestate,  and  in  this  respect  it  differs  from  her  elec- 
tion to  take  under  his  will.  In  the  latter  case  she  needs  time 
enough  to  inform  herself  as  to  the  condition  of  the  estate 
before  making  her  election,  and  she  is  allowed  one  year  in 
which  to  do  so  by  the  express  provisions  of  a  statute.  While 
we  do  not  mean  to  say  that  she  should  be  allowed  so  much 
as  one  year  in  which  to  claim  her  $300  exemption,  the 
analogy  of  the  statute  which  subjects  her  to  a  compulsory 
citation  to  elect  as  aginst  a  will  at  the  expiration  of  twelve 
months  from  her  husband's  death,  admonishes  us  that  a 
delay  of  a  year  in  claiming  her  exemption  is  gross  laches, 
and  in  itself  evidence  of  a  waiver  of  her  right.  In  Vande- 
vort's  Ap.,  43  Pa.  462,  we  said:  The  widows'  law  of  1851 
contemplates  a  prompt  and  finished  proceeding  on  her  behalf 
immediately  after  the  administrator  has  qualified  himself  to 
act.' 

"In  Davis's  Ap.,  34  Pa.  256,  we  held  that  the  right  of  a 
widow  to  retain  real  or  personal  property  of  her  deceased 
husband's  estate  to  the  value  of  $300  is  a  personal  privilege 
no  less  than  is  that  of  a  debtor  to  retain  against  an  execution 
creditor.  Of  course  it  may  be  waived,  and  it  is  waived  en- 
tirely, when  she  neglects  to  demand  an  appraisement.  We 
also  held  that  a  claim  of  exemption  by  a  debtor  would  be  too 
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late  after  such  proceedings  (a  partial  election  and  a  subse- 
quent attempt  to  claim  the  whole),  and  the  Act  of  185 1  is  to 
receive  a  construction  similar  to  that  given   to  the  Act  of 

1849. 

**In  Hufman's  Ap.,  81  Pa.  329,  we  said,  *.  .  .  so  in  like 
manner  in  Davis's  Ap.,  34  Pa.  256,  it  was  held,  inter  alia,  that 
a  widow  by  neglecting  to  demand  an  appraisement  waived 
her  right  entirely  to  the  $300  allowed  her  by  the  Act  of  185 1. 
In  that  case  it  is  said  that  that  Act  is  to  receive  a  construction 
similar  to  that  given  to  the  Act  of  1849;  that  the  widow's 
rights  under  the  statute  are  sub  modo  only,  that  she  can  ob- 
tain the  property  only  in  the  manner  directed  by  the  statute.' 
A  similar  ruling  is  found  in  Neff's  Ap.,  21  Pa.  243,  wherein 
it  is  said  by  Lewis,  J.,  that  the  Act  of  185 1  was  intended  to 
give  to  the  widow  and  children  what  the  debtor  himself  en- 
joyed in  his  lifetime  under  the  Act  of  1849;  that  both  statutes 
had  relation  to  the  same  subject,  and  differed  only  in  desig- 
nating the  individual  intended  to  be  protected;  hence  the 
rule  of  construction  that  statutes  in  pari  materia  are  to  be 
construed  with  reference  to  each  other  must  prevail  in  these 
exemption  cases.  Of  course,  if  the  right  of  the  widow  is  to 
be  exercised  similarly  to  that  of  a  debtor,  it  is  idle  to  discuss 
the  question  whether  a  delay  of  a  year  is  not  a  fatal  delay. 
Nothing  like  such  delay  would  or  could  be  tolerated  in  the 
case  of  a  debtor." 

In  the  present  case  John  C.  Holmes  died  on  March  12, 
189s,  and  the  widow  did  not  give  notice  of  any  kind  that  she 
elected  to  retain  her  $300  exemption  or  any  part  of  it  out  of 
the  real  estate  till  April  3,  1897,  more  than  two  years  after 
the  death  of  her  husband.  In  the  meantime  she  had  taken 
possession  of  nearly  all  of  the  personal  property,  and  taken 
it  with  her  out  of  the  state  of  Pennsylvania  into  New  York, 
where  she  has  resided  ever  since  a  few  days  after  her  hus- 
band's death.  During  her  absence,  and  more  than  a  year 
after  she  left,,  the  real  estate  which  she  now  claims  to  have 
set  apart  to  her  was  sold  and  conveyed  (on  June  13,  1896) 
by  the  heirs  of  John  C.  Holmes,  deceased,  to  Cora  E.  Conner 
for  considerably  more  than  it  was  really  worth.  To  permit 
this  widow  now  to  deny  that  she  took  the  personal  property 
of  the  decedent  for  her  exemption  and  have  this  real  estate 
appraised  and  set  aside  to  her  would  work  great  injustice 
to  Cora  E.  Conner.  If  this  widow  suffers  a  loss  she  must 
remember  that  it  is  caused  by  her  own  laches.     She  could 
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have  taken  out  letters  of  administration  immediately  after  the 
death  of  her  husband,  and  she  could  have  had  her  $300  ex- 
emption set  apart  to  her  even  if  it  had  exhausted  both  the 
real  and  personal  property. 

We  feel  compelled  by  the  doctrine  of  Kern's  Appeal  to  hold 
that  the  delay  of  over  two  years  on  the  part  of  this  widow  in 
exercising  her  right  to  have  her  deceased  husband's  real 
estate  appraised  under  the  exemption  law  of  185 1,  coupled 
with  her  taking  the  personal  property  and  removing  from 
the  state,  furnishes  conclusive  evidence  of  a  waiver,  and  that 
she  is  not  now  entitled  to  anything  out  of  the  real  estate. 

CONCLUSIONS   OF   LAW. 

1.  The  exception  to  the  appraisement  must  be  sustained 
and  the  appraisement  set  aside  for  the  reason  that  the  prop- 
erty is  valued  much  too  low. 

2.  The  widow  has  waived  her  right  to  take  $300  in  money 
or  property  of  her  deceased  husband's  estate  under  the  ex- 
emption laws  of  April  14,  185 1,  except  the  personal  property 
that  she  took  in  1895. 

3.  It  is  ordered,  adjudged  and  decreed  that  the  appraise- 
ment and  all  proceedings  under  it  be  vacated  and  set  aside, 
the  costs  of  the  same  and  of  the  present  proceeding  to  be  paid 
by  B.  F.  Cory,  administrator. 

From  John  N.  Apple,  Esq.,  Smethport,  Pa. 


Clark's  Estate. 


Practice  (0.  C.) — Adjudication — Exceptions — Rehearing — Con- 
stitutional law — Decedents*  estates — Act  of  June  24.^  /<fp5,  P*  L. 
248 — Cost  of  security. 

As  a  general  rule,  a  question  not  presented  at  the  hearing  before  the 
auditing  jud^e  cannot  be  raised  for  the  first  time  upon  an  exception  to 
the  adjudication.    The  proper  practice  is  to  apply  for  a  rehearing. 

The  Act  of  June  24,  189^,  authorizing  guardians,  administrators  and 
other  trustees  to  claim  credit  in  their  accounts  for  the  sums  paid  to  cor- 
porations for  becoming  security  on  their  bonds,  is  unconstitutional.  It 
conflicts  with  Article  III,  Section  7,  of  the  Constitution  of  Pennsylvania, 
because  it  grants  to  corporations  a  special  and  exclusive  privilege  which 
is  denied  to  individuals  who  become  sureties.  The  Act  also  conflicts 
with  the  constitutional  provision  that  no  local  or  special  law  shall  be 
passed  "authorizing  the  creation,  extension  or  impairing  of  liens." 

Exceptions  to  adjudication.  O.  C.  Philadelphia  Co.  Jan. 
T.,  1895,  No.  154. 


Digitized  by  VjOOQ IC 


440  PENNSYLVANIA  [Vou 

[Clark's  Estate.] 

George  Henderson  and  Thomas  J.  Meagher,  for  exceptants. 
/.  £.  Murray  and  Lhtcoln  L.  Eyre,  for  accountant. 

Hanna,  p.  J.,  Dec.  20,  1897. — ^The  single  exception  filed 
presents  a  question  not  raised  at  the  hearing  before  the 
auditing  judge,  and  therefore  not  anticipated  by  him  nor  an 
opportunity  given  for  its  consideration.  The  item  of  credit 
in  the  account  of  the  guardian  was  not  objected  to  by  the 
exceptant,  and  therefore  supposed  to  be  conceded  a  proper 
expenditure.  This  matter  may  well  have  been  disposed  of 
by  following  Young's  Est.,  7  Pa.  C.  C.  R.  287,  wherein  the 
proper  practice  is  shown  to  be  in  such  case  to  apply  to  the 
auditing  judge  for  a  rehearing;  and  an  exception  to  that 
which  has  never  been  ruled  by  him  is  not  in  accord  with  good 
practice.  There  the  exceptions  for  this  and  other  reasons 
were  overruled.  This  is  by  analogy  to  the  procedure  adopted 
by  the  Supreme  Court,  upon  appeals  taken  and  exceptions 
urged,  for  the  first  time  in  that  court  pending  the  appeal: 
Dyott's  Est.,  2  W.  &  S.  565;  Irwin's  Ap.,  5  Whar.  577;  Rise's 
Est.,  5  Watts,  157,  and  many  subsequent  cases. 

Unless  it  appear,  after  hearing,  that  the  justice  and  equity 
of  the  case  require  it:  Rees's  Ap.,  2  W.  &  S.  417;  Kittera's 
Est.,  17  Pa.  416.  See  also  Readdy  v,  Shamokin  Borough, 
137  Pa.  92;  Serfass  v.  Dreisbach,  141  Pa.  142. 

And  if  no  exception  be  taken  to  the  reservation  of  a  point 
at  the  time  of  its  reservation,  the  Supreme  Court  will  presume 
that  it  was  assented  to:  Headley  v.  Renner,  129  Pa.  542; 
Shaffer  z;.  Eichert,  132  Pa.  285;  Wray  v,  Spence,  145  Pa.  399. 

But  to  prevent  the  delay  which  would  ensue  should  the 
practice  adverted  to  be  observed,  and  as  all  parties  are  before 
us  and  have  been  fully  heard,  we  are  disposed  to  consider  the 
exception  properly  filed  to  an  adverse  ruling  by  the  auditing 
judge. 

The  credit  claimed  by  the  guardian,  and  allowed,  as  stated, 
without  objection,  is  for  a  sum  paid,  upon  his  appointment, 
to  a  surety  company  for  becoming  his  surety.  It  is  now, 
however,  contended  that  the  credit  should  not  be  allowed, 
for  the  reason  that  the  Act  of  Assembly,  under  the  provisions 
of  which  the  same  was  so  expended,  is  in  direct  conflict  with 
the  express  prohibitions  and  provisions  of  the  Constitution 
of  the  State,  and  therefore  unconstitutional  and  void.  If  this 
be  the  correct  view,  the  payment  was  illegal,  and  cannot  be 
allowed  out  of  the  estate  of  the  minor. 
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Corporation  suretyship  is  another  product  of  modern 
thought  and  ingenuity,  and  may  be  said  to  possess  many  ad- 
vantages over  individual  bail  or  security.  It  is  of  frequent 
occurrence  that  fiduciaries  are  subject  to  great  embarrassment 
and  difficulty  in  obtaining  the  surety  required  by  law  to  qual- 
ify them  for  the  performance  of  their  duties.  Men  of  business 
and  property  are  frequently  debarred  by  articles  of  copart- 
nership, and  others  hesitate  and  refuse  to  take  upon  them- 
selves a  risk  and  responsibility,  against  which,  when  once 
assumed,  they  have  but  too  often  inadequate  protection.  It 
is  therefore  not  surprising  that  administrators,  executors, 
guardians  and  other  trustees  avail  themselves  of  corporate 
resources  and  responsibility  which,  by  law,  are  declared  to 
furnish  adequate  security,  and  are  then  content  in  many  in- 
stances subsequently  to  devolve  upon  the  trained  and  experi- 
enced officials  of  the  corporation  the  duties  they  should 
themselves  perform.  This  is  especially  the  case  should  the 
trustee  be  at  no  expense  and  the  cost  of  obtaining  the  security 
be  considered  a  charge  upon  the  estate  or  fund  in  his  custody 
or  control.  Our  daily  experience  has  proved  that  corporate 
security,  and  the  oversight  and  management  by  expert  offi- 
cers of  the  trust  and  surety  companies,  to  be  highly  ad- 
vantageous, not  only  to  the  fiduciary,  but  to  all  other  parties 
interested,  whether  creditors,  legatees  or  distributees. 
While  we  thus  concede  the  safety  and  protection  afforded, 
and  the  advisability  of  obtaining  corporate  suretyship,  yet  the 
corporation  becomes  such  as  a  part  of  its  business  from  which 
a  revenue  is  anticipated  by  its  stockholders.  A  fair  and 
reasonable  compensation  is  naturally  to  be  paid  for  the  risk 
and  responsibility  assumed  and  services  performed;  but  the 
question  at  onc^  arises,  by  whom  should  this  compensation 
be  paid,  whether  by  the  guardian,  aadministrator,  executor 
or  other  trustee,  or  borne  by  the  estate,  or  subject  of  the 
trust? 

It  was  presented  to  this  court  in  Wilson's  Est.,  i8  W.  N.  C. 
483,  upon  the  settlement  of  the  account  of  the  administrators. 
The  amount  paid  to  the  surety  company,  one  per  cent,  of  the 
sum  received,  was  allowed  by  the  auditing  judge  as  a  part  of 
the  proper  and  necessary  expenses  incurred  in  the  adminis- 
tration of  the  estate.  But  exceptions  to  the  allowance  were 
sustained,  and  it  was  held  that  the  administrators  having  vol- 
untarily assumed  their  office,  if  they  were  obliged  to  pay  for 
obtaining  their  sureties,  it  was  a  personal  liability,  and  should 
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not  be  charged  to  the  estate.  No  appeal  was  taken  from  this 
ruling. 

The  question  again  arose  in  Eby's  Est.,  2  Dist.  Rep.  326,  in 
the  orphans'  court  of  Dauphin  county.  There  a  credit  was 
also  claimed  by  an  administrator  for  the  sum  paid  a  surety 
company  for  becoming  his  security,  but  following  Wilson's 
Est,  supra,  the  credit  was  disallowed  by  the  court. 

Again,  in  Miller's  Est.,  32  W.  N.  C.  232,  the  same  ques- 
tion was  again  presented,  but  under  somewhat  different  cir- 
cumstances. There  the  testator  appointed  a  non-resident  as 
executor,  and,  as  it  became  necessary  that  security  be  entered 
prior  to  the  grant  of  letters  testamentary,  he  procured  a  surety 
company  as  his  security.  The  court,  adhering  to  the  princi- 
ple laid  down  in  Wilson's  Estate  and  Eby's  Estate,  supra,  re- 
fused to  allow  as  a  proper  payment  out  of  the  estate  the  com- 
pensation paid  to  the  surety.  No  appeal  was  taken  in  this 
case.  But  upon  an  appeal  in  Eby's  Estate,  supra,  the  con- 
clusions reached  by  the  orphans'  court  of  Dauphin  county 
and  by  this  court  were  fully  adopted  by  the  Supreme  Court, 
and  the  appeal  was  dismissed:  Eby's  Ap.,  164  Pa.  249. 

And,  finally,  in  Pickering's  Est.,  4  Dist.  Rep.  263,  in  an 
opinion  filed  April  27,  1895,  the  executors  were  disallowed 
the  sum  paid  to  a  surety  company  upon  their  bond  to  enable 
them  to  obtain  the  proceeds  of  the  sale  of  real  estate. 

It  thus  seemed  to  be  definitely  settled  that,  admitting  the 
authority  of  executors,  administrators  and  other  fiduciaries 
to  obtain  as  security  the  surety  companies  incorporated  for 
such  purposes,  yet  the  expense  incurred,  being  for  their  in- 
dividual benefit,  convenience  and  accommodation,  was  to  be 
borne  by  them  individually,  and  not  by  the  estate  or  fund. 
If  the  law  as  thus  declared  should  continue  to  be  upheld  by 
the  courts,  it  is  obvious  that  a  very  lucrative  and  profitable 
part  of  the  business  of  the  surety  companies  was  in  danger 
of  diminution  and  loss.  But  this  was  thought  to  be  averted 
by  appropriate  legislation.  Accordingly,  by  the  Act  of  June 
24,  1895,  P.  L.  248,  Section  i,  it  was  enacted:  "That  any  re- 
ceiver, assignee,  guardian,  committee,  trustee,  executor  or 
administrator,  required  by  law  or  the  order  of  any  court  to 
give  a  bond  as  such,  may  include  as  a  part  of  the  lawful  ex- 
pense of  executing  his  trust  such  reasonable  sum  paid  a  com- 
pany, authorized  under  the  laws  of  this  state  so  to  do,  for 
becoming  his  security  on  such  bond  as  may  be  allowed  by 
the  court  in  which  he  is  required  to  account,  not  exceeding, 
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however,  one  per  centum  per  annum  on  the  amount  of  such 
bond." 

Since  the  passage  of  the  Act  the  payments  made  to  the 
surety  companies  have  been  thought  to  be  legal  and  appropri- 
ate credits  in  the  account  of  an  executor,  administrator,  guar- 
dian and  other  trustee,  and  not  until  the  present  instance  was 
an  objection  made  thereto.  But  the  question  is  now  raised  and 
urged  that  the  legislature  exceeded  its  power  and  authority 
in  thus  conferring  upon  the  surety  companies  a  special  privi- 
lege not  conferred  upon  the  citizen  in  his  individual  capacity, 
and  the  Act  of  June  24,  1895,  being  in  conflict  with  the  pro- 
visions and  prohibitions  of  the  Constitution  of  the  common- 
wealth, is  unconstitutional  and  therefore  void.  It  is  argued 
that  the  Act  is  in  violation  of  Art.  iii.  Sec.  7,  of  the  Consti- 
tution, wherein  it  is  declared  that  the  general  assembly  shall 
not  pass  any  local  or  special  law,  inter  alia,  "granting  to  any 
corporation,  association  or  individual  any  special  or  exclusive 
privilege  or  immunity,"  etc.;  "nor  any  local  or  special  law 
providing  or  changing  methods  for  the  collection  of  debts;" 
"nor  any  local  or  special  law  authorizing  the  creation, 
extension  or  impairing  of  liens."  And  it  was  also  con- 
tended that  the  Act  is  unconstitutional  for  the  further  reason 
that  it  is  in  conflict  with  the  last  clause  of  Section  i  of  the 
fourteenth  amendment  to  the  Constitution  of  the  United 
States. 

The  question  thus  brought  to  our  attention  has  been  ar- 
gued with  great  learning  and  ability,  and,  after  careful  con- 
sideration, we  have  reached  the  conclusion  that  the  conten- 
tion of  the  exceptant  is  well  founded  and  should  be  sustained. 
Without  the  elaborate  discussion  which  is  warranted  by  the 
importance  of  the  question,  we  think  it  will  suffice  to  say  that 
irrespective  of  any  other  special  legislation  prohibited  by  the 
Constitution  of  the  state  or  the  Federal  Constitution,  that  the 
Act  of  June  24,  1895,  is  clearly  within  the  prohibition  that 
"the  general  assembly  shall  not  pass  any  local  or  special  law 
granting  to  any  corporation,  association  or  individual  any 
special  or  exclusive  privilege  or  immunity."  The  Act  is 
obviously  a  special  law  granting  to  corporations,  viz.,  surety 
companies,  a  "special  or  an  exclusive  privilege,"  which  is 
denied  to  individuals,  and  to  those  trustees  who  have  paid 
a  company  for  becoming  surety,  while  others  who  compen- 
sate individuals  for  becoming  bail  or  surety  are  refused,  or 
have  not  conferred  upon  them  the  same  privilege.     It  is  not 
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necessary  to  doubt  the  right  of  the  legislature  to  create  cor- 
porations whose  business  shall  be  to  become  surety  for  all 
fiduciaries  and  natural  persons,  wherever  security  or  bail  is 
required,  but  they  transgress  their  power  when  they  arbi- 
trarily select  such  corporations  and  confer  upon  them  an 
exclusive  privilege  in  the  business  carried  on  by  them  and 
thus  discriminate  against  individuals  who  may  assume  the 
same  risk  and  responsibility.  Both  individuals  and  surety 
companies  are  equally  competent  to  become  security,  and 
there  is  no  difference  between  their  risk  and  responsibility. 
Yet  it  has  never  been  contemplated  that  the  compensation 
of  an  individual  surety  was  other  than  an  expense  to  be 
borne  by  the  trustee  personally.  And  while  the  amount 
expended  by  the  trustee  will  not  be  recognized  nor  allowed 
as  a  proper  credit  in  his  account,  yet,  should  he  select  a  cor- 
poration as  surety,  the  expense  incurred  is  authorized  to  be 
deducted  from  the  estate  or  fund.  This  is  certainly  such  dis- 
crimination against  the  individual  and  in  favor  of  the  corpora- 
tion as  will  render  the  Act  authorizing  the  same  unconstitu- 
tional. Upon  this  subject  we  may  refer  to  the  recent  cases 
of  Sayre  Borough  v,  Phillips,  148  Pa.  482,  and  Com.  v, 
Zacharias,  181  Pa.  126.  Not  only  is  this  classification  arbi- 
trary and  exclusive,  but  it  is  a  privilege  and  immunity  un- 
reasonable. By  this  is  meant  that  it  is  unreasonable  to  permit 
a  trustee  to  expend  the  money  of  the  trust  estate  in  obtain- 
ing security  by  employing  a  corporation  for  that  purpose, 
when,  if  he  obtained  a  private  individual  to  assume  the  same 
responsibility,  even  at  a  less  rate  of  compensation,  the  amount 
thus  expended  will  not  be  recognized  by  law  as  a  proper 
.expenditure,  and  will  be  charged  to  him  personally. 

Furthermore,  it  may  be  suggested  also  that  in  the  settle- 
ment of  a  decedent's  estate,  not  only  the  debts  of  the  dece- 
dent, but  those  incurred  by  the  executor  or  administrator  in 
the  settlement  of  the  estate,  such  as  funeral  expenses,  costs 
paid  and  commissions,  are  a  lien  against  the  real  estate  of  the 
decedent  and  for  payment  of  which  it  may  be  sold.  The 
result  is  that  if  the  amount  paid  corporate  surety  is  one  of 
the  legal  expenses  incurred,  and  thus  made  a  lien  against  the 
real  estate,  the  Act  of  Assembly  now  under  discussion  is  un- 
constitutional for  the  additional  reason  that  it  conflicts  with 
the  prohibition  that  no  local  or  special  law  shall  be  passed 
"authorizing  the  creation,  extension  or  impairing  of  liens." 
That  is,  no  special  law  shall  create  either  a  new  lien,  extend 
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the  Operation  of  liens  already  existing  by  force  of  law,  or  im- 
pair the  effect  of  liens  now  existing  by  force  of  law. 

For  these  reasons  we  conclude  that  the  Act  of  Assembly 
of  June  24,  1895,  is  so  repugnant  to  and  in  conflict  with  the 
provisions  of  the  Constitution  of  the  state  respecting  local  or 
special  legislation,  that  it  must  be  held  unconstitutional  and 
therefore  void  and  of  no  effect.  Consequently,  any  compensa- 
tion paid  by  a  fiduciary  for  obtaining  corporate  security  is  an 
expense  to  be  borne  by  him  individually. 

The  exception  is  therefore  sustained  and  the  adjudication 
corrected  accordingly. 

We  do  not  deem  it  necessary  to  discuss  the  unconstitution- 
ality of  the  Act  with  reference  to  the  Federal  Constitution. 
We  think  it  is  in  conflict  with  the  Constitution  of  the  com- 
monwealth, and  this  will  suffice  for  the  present  purpose. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 


Hines's  Estate. 
Marriage — Evidence. 


A  statement  by  a  man  to  a  woman,  "I  will  take  you  for  my  wife,"  to 
which  she  answers  that  she  is  satisfied,  after  which  the  parties  live  to- 
gether as  man  and  wife  until  the  death  of  the  man,  constitutes  a  valid 
marriage. 

Petition  for  widow's  exemption.  O.  C.  Philadelphia  Co. 
Jan.  T.,  1897,  No.  389. 

James  B.  McCarron  and  Allen  H.  Gangewer,  for  petitioner. 
Horace  M.  Rumsey,  for  respondent. 

Ashman,  J.,  Dec.  31,  1897. — The  petitioner,  at  the  age  of 
sixteen,  made  the  acquaintance  of  the  decedent  while  working 
along  with  him  in  his  father's  factory.  He  visited  her  at  the 
houses  where  she  successively  boarded,  and  during  a  period 
of  about  a  year  took  her  at  intervals  to  places  of  amusement. 
At  the  end  of  that  time,  in  April,  1892,  he  rented  a  house  and 
opened  a  cigar  store,  and  two  weeks  afterward  his  relations 
with  the  petitioner  as  her  ostensible  husband  began,  and  con- 
tinued uninterruptedly  to  the  day  of  his  death,  in  December, 
1896.  The  petitioner  was  the  only  witness  who  swore  to  a 
contract  of  marriage.  She  said  that  after  repeated  requests 
from  him  to  marry,  which  she  had  declined,  she  consented 
to  keep  house  for  him,  upon  his  statement  that  his  mother 
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would  reside  with  them.  Upon  going  to  the  house,  he  asked 
her  if  she  would  stay  and  become  his  wife,  and  she  refused 
because  the  mother  was  not  there.  He  then  said,  *1  will  take 
you  for  my  wife,"  and  asked  if  she  was  satisfied,  to  which  she 
replied  **yes."  He  added  that  he  would  have  a  ceremony 
performed,  but  had  no  money  at  that  time,  and,  to  use  his 
words  as  quoted  by  the  witness,  "no  minister  could  make  us 
any  happier  than  what  we  would  be  by  what  he  said  to  me." 
These  words  of  contract,  even  though  they  were  not  in  the 
present  tense,  if  they  were  immediately  followed  as  they  were 
by  the  living  together  of  the  parties,  constituted  a  valid  mar- 
riage: Richard  v,  Brehm,  73  Pa.  140.  In  the  course  of  a 
year  a  child  was  born,  and  was  reared  by  the  decedent  as  his 
own.  He  introduced  the  petitioner  as  his  wife  to  friends  and 
neighbors,  and  the  neighborhood  recognized  the  relation. 
His  mother  brought  presents  to  the  child,  and  when,  shortly 
before  his  death,  he  removed  to  another  part  of  the  city,  she 
came  to  live  with  him.  When  very  ill  and  within  a  few  days 
of  his  end,  he  spoke  to  his  mother  of  his  marriage  to  the 
petitioner.  At  his  funeral  the  petitioner  rode  in  the  leading 
carriage  with  his  brother,  and  when  a  subsequent  visit  was 
made  to  the  cemetery,  she  was  accompanied  by  his  mother. 
At  the  mother's  instance,  she  formally  renounced  her  right 
to  administer  the  decedent's  estate. 

These  facts  were  conclusive  proof  of  a  valid  marriage. 
They  were  sought  to  be  overcome  by  counter-declarations  of 
the  parties  and  by  proofs  of  a  prior  existing  marriage  of  the 
petitioner  to  one  Weber.  The  alleged  first  husband  denied 
the  charge  in  toto.  He  had  married  another  woman  after 
the  time  of  his  alleged  marriage  to  the  petitioner,  and  the 
charge  therefore,  if  true,  would  be  as  fatal  to  that  union  as  to 
the  present.  It  is  enough  to  say  that  it  was  unsupported.  The 
decedent,  however,  it  was  sworn,  declared  to  his  brother  and 
to  another  witness  that  the  petitioner  was  simply  his  house- 
keeper, and  that  the  child  was  Weber's.  But  a  man  cannot 
rid  himself  of  a  marriage  otherwise  proven  by  asserting  that 
it  never  took  place.  The  declarations  of  the  petitioner  were 
more  serious.  According  to  the  mother's  story,  the 
petitioner,  when  kneeling  by  the  body  of  the  decedent,  turned 
to  her  and  said:  "I  am  not  his  wife;  we  were  not  married,  but 
I  lived  with  him  as  his  wife."  When  confronted  with  this, 
the  petitioner  declared  that  what  she  said  was  that  no  mar- 
riage ceremony  had  been  performed,  but  that  she  was  Louis's 


Digitized  by  VjOOQ IC 


20.]  COUNTY  CX)UKT  REPORTa  447 

[Hines's  Estate.] 

wife.  A  witness  who  was  an  intimate  friend  of  the  decedent, 
to  whom  the  petitioner  conveyed  the  news  of  the  death,  cor- 
roborated this  version.  In  speaking  to  him  of  the  incidents 
connected  with  the  last  sickness,  she  remarked:  "You  know 
Lou  and  I  were  never  married  by  a  minister,  and  we  lived 
together  by  mutual  agreement." 

As  an  addendum  to  the  theory  of  a  prior  marriage,  a 
strenuous  effort  was  made  to  show  that  improper  relations 
existed  between  the  decedent  and  the  petitioner  before  they 
actually  lived  together.  The  answer  to  all  that  was  offered 
on  this  subject  is,  that  when  the  decedent  was  lying  ill  at  the 
house  of  his  mother  and  wrote  to  the  petitioner  to  visit  him, 
his  mother  herself  ushered  the  petitioner  into  her  son's  bed- 
room. The  evidence  showed  that  the  parties  lived  entirely 
apart  from  each  other;  it  did  not  show  criminality  in  their  con- 
duct, and  taking  it  at  its  worst,  and  assuming  that  it  disclosed 
positive  vice,  it  was  not  effective  to  overcome  the  presump- 
tion of  innocence  with  which,  in  the  eye  of  the  law,  they  after- 
ward entered  upon  a  permanent  home-life.  After  errors 
worse  than  the  witnesses  narrated,  the  home  which  they  es- 
tablished was  still  a  locus  penitentiae.  Their  motive  in  mak- 
ing this  move  must  be  determined  by  their  subsequent  and 
not  by  their  prior  acts.  Says  a  text- writer:  "The  living  to- 
gether of  marriageable  parties  a  single  day  as  married,  they 
meaning  marriage,  and  the  law  requiring  only  mutual  con- 
sent, makes  them  husband  and  wife,  for  here  are  all  the 
elements  of  a  contract  of  present  matrimony.  And  in  the 
nature  of  this  proposition,  it  cannot  be  varied  by  their  ante- 
cedent conduct:'*  i  Bish.  on  M.  &  D.,  Section  975. 

One  other  circumstance  may  be  noted.  The  mother  com- 
plained to  her  counsel  that  her  son  had  deceived  her  by  telling 
her  that  he  had  been  married  at  some  place  in  New  Jersey 
by  a  formal  ceremony.  A  marriage  certificate,  which  the 
petitioner  declared  she  had  never  seen,  was  found  among 
the  decedent's  effects,  and  was  produced  at  the  hearing, 
which  set  forth  that  Louis  Hines  and  Laura  Shaffer  were 
married  at  Burlington,  N.  J.,  on  Oct.  16,  1896,  by  Jonas 
Geiger,  D.  D.  This  date  was  just  after  the  decedent  had 
agreed  to  sell  out  his  business  and  while  he  was  arranging 
to  live  with  his  mother,  and  it  is  not  a  far-fetched  inference 
that  he  intended  to  use  the  paper,  if  an  inquiry  was  started, 
in  confirmation  of  his  story. 

This  is  a  brief  compend  of  nine  hundred  pa^es  of  testi- 
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mony,  but  it  exhausts  everything  in  the  shape  of  evidence 
which  was  material  to  the  issue.  It  is  true  that  a  mass  of 
evidence  was  offered  by  way  of  what  was  called  rebuttal,  the 
purpose  of  which  was  to  show  that  the  house  of  the  petitioner 
and  the  petitioner  herself  were  held  in  bad  repute.  It  threw 
scarcely  a  ray  of  light  upon  the  question  of  her  marriage, 
unless  the  theory  can  be  accepted  that  no  married  man  nor 
married  woman  will  keep  a  cigar  store  with  a  speak-easy  at- 
tachment. The  testimony,  however,  was  interesting  because 
it  gave  to  the  case  the  sprightliness  of  a  variety  show.  The 
witnesses  had  evidently  been  selected  with  care,  and  they 
formed  a  procession  whose  members  can  only  be  described  as 
mottled.  They  came  from  a  quarter  of  the  city,  seventy  per 
cent,  of  whose  inhabitants,  according  to  one  witness,  could 
not  speak  English,  a  circumstance  which,  in  the  light  of  this 
case,  we  do  not  regard  as  a  misfortune  for  the  foreigners, 
although  it  must  have  made  the  task  of  the  witnesses  who 
swore  to  the  general  reputation  of  the  petitioner  among  those 
people  very  difficult.  To  say  nothing  of  other  peculiarities, 
the  witnesses  appear  to  have  been  engaged  in  occupations 
more  or  less  diversified  in  character.  One,  for  instance,  had 
gone  from  the  piano  business  into  the  coal  trade,  and  then, 
to  use  his  own  words,  "was  associated  with  a  gentleman  who 
prescribed  medicine;"  and  we  dislike  to  add  what  he  candidly 
admitted,  *'I  may  have  written  some  prescriptions  on  my  own 
account."  Another,  after  serving  in  some  capacity  for  the 
board  of  health,  by  a  happy  transition,  glided  into  a  soap 
factory.  These  gentlemen  had  different  standards  by  which 
they  judged  the  reputation  of  the  petitioner,  but  they  all 
agreed  upon  one  point,  that  when  she  waved  her  hand  to  a 
car  conductor,  who  was  an  acquaintance  and  customer  of  her 
husband,  she  hopelessly  overstepped  the  line  of  decorum 
which  protects  her  sex.  We  do  not  think  it  essential  to  give 
the  other  facts  which  the  witnesses  detailed  to  support  their 
belief  in  the  petitioner's  depravity.  Whatever  may  have 
been  the  extent  of  her  sinfulness,  it  was  fully  matched  by  that 
of  her  husband;  and  this  congeniality  of  temperament  and 
conduct,  so  far  from  disproving  a  marriage,  was^  in  our  judg- 
ment, the  best  possible  reason  why  two  souls  so  harmoniously 
attuned  should  have  joined  themselves  in  wedlock. 
The  petition  for  widow's  exemption  is  granted. 
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Conley  v.  Zweighaft  et  al. 

Practice  {C.  P^)^^Judgment  for  want  of  an  appearance — Quarto 
die  posU 

In  a  sci.  fa.  on  a  mechanic's  lien  where  the  contractor  was  served  per- 
sonally and  the  posting  took  place  more  than  ten  days  before  the  return- 
day,  judgment  for  want  of  an  appearance  may  be  entered  four  days  after 
the  return-day. 

Rule  to  Strike  off  judgment.  C.  P.  No.  3,  Philadelphia  Co. 
March  T.,  1897,  No.  342,  M.  L.  D. 

F.  r.  Lloyd  and  M.  H.  Stutsbach,  for  rule. 
R.  L.  Betts,  contra. 

McMiCHAEL,  J.,  Jan.  29,  1898. — ^This  is  a  rule  to  strike  off 
the  judgement  entered  against  Simon  Zweighaft  and  Sophia 
Zweighaft,  owners,  for  want  of  an  appearance. 

The  docket  entries  show  that  a  claim  for  work  and  materi- 
als was  filed  May  18,  1897;  that  on  Nov.  5,  1897,  the  claim 
was  marked  to  use  of  George  T.  Gabell,  Jr.,  assignee  for  the 
benefit  of  creditors;  that  on  the  same  day,  Nov.  5,  1897,  sci. 
fa.  exit,  returnable  first  Monday  of  December,  1897;  made 
known  to  Frederick  J.  Haffner,  contractor;  also  by  posting 
and  nihil  habet  as  to  Simon  Zweighaft  and  Sophia  Zweighaft, 
owners,  etc.  On  Dec.  10,  1897,  there  was  judgment  for  want 
of  an  appearance.     Eo  die,  damages  assessed  at  $393.50. 

The  owners  ask  that  this  judgment  be  stricken  off  because 
it  was  irregularly  and  unlawfully  entered,  in  that  there  was 
no  power  to  enter  the  judgment  until  fourteen  days  after  the 
return-day.  In  Allen  v.  Krips,  119  Pa.  i,  it  was  held  that  a 
judgment  may  be  stricken  off  where  it  appears  upon  the  face 
of  the  record  that  the  judgment  ought  not  to  have  been  en- 
tered. The  question  therefore  is,  whether  the  judgment  was 
unlawfully  and  improvidently  entered  on  Dec.  10,  1897.  The 
return-day  was  Dec.  6,  1897,  and  the  judgment  was  entered 
quarto  die  post.  In  Brewster's  Practice,  Vol.  I,  p.  135,  Sec. 
171,  it  is  stated:  "If  no  appearance  entered  and  the  defendant 
has  been  served,  you  may  take  judgtnent  for  want  of  an  ap- 
pearance four  days  after  the  return-day  if  he  has  been  served 
ten  days  before  return-day;  or  if  served  less  than  ten  days  be- 
fore the  return-day,  then  the  defendant  has  fourteen  full  days 
after  the  return-day  to  enter  an  appearance."  In  this  case 
the  contractor  was  served  personally  and  the  posting  took 
place,  as  appears  by  the  record,  on  Nov.  5,  1897,  more  than 
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ten  days  before  the  return-day.  A  return  of  service  upon  the 
contractor  and  nihil  habet  and  posting  as  to  the  owner,  was 
held  sufficient  in  Shoemaker  v.  Duganne,  5  W.  N.  C.  403. 
The  service,  therefore,  appears  to  have  been  proper,  and  the 
judgment  lawfully  entered.  Our  attention  has  been  called 
to  the  practice  where  there  have  been  two  returns  of  nihil, 
that  judgment  cannot  be  entered  until  fourteen  days  after 
return-day,  but  we  do  not  think  that  that  practice  governs  in 
the  case  of  mechanics'  liens  where  there  has  been  personal 
service  upon  the  contractor  and  a  return  of  nihil  habet  and 
posting  as  to  the  owner.     The  rule  is  discharged. 


Vanderslice  v.  Boyal  Insurance  Company. 

Agency — Fraud, 

When  one  of  two  innocent  persons  must  suflFer  a  loss  through  the  fraud 
of  a  third,  the  loss  must  be  borne  by  the  one  whose  negligence  enabled 
the  third  person  to  commit  the  fraud. 

In  an  action  against  an  insurance  company  to  recover  the  value  of  can- 
celed policies,  where  it  appears  that  a  third  person  acted  as  broker  for  the 
plaintiff,  and  was  paid  a  regular  commission  or  brokerage  by  the  plain- 
tiff, and  volunteered  to  have  a  transfer  of  the  policies  noted  upon  the 
insurance  company's  books  and  to  return  the  policies  to  the  plaintiff,  but 
falsely  and  fraudulently  representing  himself  as  the  owner  of  the  policies 
by  inserting  his  own  name  in  the  transfer  blank,  has  the  policies  can- 
celed and  receives  the  cancellation  value,  the  plaintiff,  and  not  the  insur- 
ance company,  must  suffer  the  loss. 

Demurrer  to  statement.  C.  P.  No.  3,  Philadelphia  Co. 
March  T.,  1897,  No.  179. 

/.  M,  Vanderslice,  for  plaintiff. 
Thomas  W.  Barlow,  for  defendant. 

McMicHAEL,  J.,  Jan.  4, 1898. — In  this  case  plaintiff  sued  to 
recover  the  sum  of  $240,  with  interest,  from  the  defendant. 
The  statement  set  forth,  inter  alia,  that  one  Clayton  W. 
Pierson  acted  as  broker,  .  .  .  and  was  paid  a  regular  com-; 
mission  or  brokerage  by  plaintiff.  That  on  June  8,  1896, 
said  Clayton  W.  Pierson  volunteered  to  have  the  transfer 
noted  upon  the  books  of  the  defendant  company,  and  to  re- 
turn the  policies  to  plaintiff.  Upon  June  8,  as  plaintiff  is 
informed,  took  the  policies  to  the  office  of  the  defendant 
company,  and,  falsely  and  fraudulently  representing  himself 
as  the  owner  thereof  by  inserting  his  name  as  such  in  said 
blank,  had  such  policies  canceled  by  said  company,  and  re- 
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ceived  the  cancellation  value^hereof.     That  said  Clayton  W. 
Pierson  never  was  the  owner  of  the  said  policies,  etc. 

To  this  statement  a  demurrer  was  filed  on  behalf  of  the 
Royal  Insurance  Company,  the  defendant,  upon  the  grounds: 

1.  Because  the  said  plaintiff  in  the  said  statement  admits 
that  the  said  Clayton  W.  Pierson  acted  as  agent  for  the 
plaintiff  in  the  transaction  upon  which  the  said  claim  is  based, 
and  was  paid  the  regular  commission  therefor. 

2.  Because  the  said  plaintiff  cannot  recover  against  the  de- 
fendant as  claimed  in  said  statement,  because  it  is  admitted  in 
said  statement  that  the  said  plaintiff  delivered  to  Clayton  W. 
Pierson,  his  authorized  agent,  the  policies  of  insurance  in 
blank  duly  signed,  and  upon  which  the  premiums  sued  for 
are  claimed  to  be  due,  and  to  whom  the  said  defendant  paid 
the  same. 

3.  Because  the  said  statement  is  not  sufficient  in  law  to 
maintain  said  plaintiff's  action. 

In  the  opinion  of  the  court,  the  causes  assigned  in  the  de- 
murrer are  good,  and  the  demurrer  should  be  sustained.  It 
appears  from  the  statement  that  the  loss  happened  through 
the  fraud  of  a  third  person,  who  was  enabled  to  commit  the 
fraud  through  the  negligence  of  the  plaintiff.  When  one 
of  two  innocent  persons  must  suffer  a  loss  through  the  fraud 
of  a  third,  the  loss  must  be  borne  by  the  one  whose  negli- 
gence enabled  the  third  person  to  commit  the  fraud.  The 
Pennsylvania  cases  cited  by  the  learned  counsel  for  the  plain- 
tiff are  either  cases  in  which  there  was  a  forgery,  or  cases 
relating  to  the  principles  which  govern  negotiable  paper,  and 
are  not  applicable  to  the  case  at  bar. 

Judgment  is  therefore  entered  upon  the  demurrer  for  the 
defendant. 


Bartley's  Estate. 


Decedents'  debts — Iden  of — Limitation  of  lien  under  Act  of  June 
8,  i8gj,  P.  L,  JQ2 — Tolling  of  statute. 

A  citation  issued  to  open  an  adjudication  for  the  purpose  of  admitting 
a  creditor's  claim,  followed  by  the  admission  of  the  validity  of  the  claim, 
though  based  upon  a  petition  filed  within  two  years,  and  to  which  the 
administrator  and  heirs  of  the  decedent  are  made  parties,  is  not  such  an  ac- 
tion as  is  required  under  the  Act  of  June  8,  1893,  to  be  commenced  within 
two  years  from  the  death  of  the  decedent,  in  order  to  preserve  the  lien 
of  the  debt  against  the  decedent's  real  estate. 

Petition  for  order  of  sale  of  decedent's  real  estate  for  the 
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payment  of  debts.     O.  C.  Philadelphia  Co.    Jan.  T.,  1896, 
No.  487. 

E,  Hunn  Hanson,  for  petitioner. 

Evan  B.  Lewis  and  R.  B.  Bayly,  contra. 

Ashman,  J.,  Dec.  18,  1897. — The  decedent  died  July  3, 
1894,  and  on  April  25,  1896,  the  account  of  the  administratrix 
of  her  estate  was  confirmed  absolutely.  Upon  a  bill  of  re- 
view presented  May  11,  1896,  the  adjudication  was  opened, 
and  the  claim  of  the  petitioner  was  thereupon  proved,  and 
was  finally  allowed  Nov.  5,  1896.  The  personal  estate  having 
been  distributed,  the  creditor  now  asks  for  an  order  of  sale  of 
decedent's  real  estate  and  for  payment  out  of  the  proceeds. 
The  granting  of  the  order  must  depend  upon  the  question 
whether  the  lien  of  the  debt  had  been  continued  by  the  pro- 
ceeding in  the  orphans'  court.  By  the  Act  of  June  8,  1893, 
P.  L.  392,  "No  debts  of  a  decedent,  except  they  be  secured 
by  mortgage  or  judgment,  shall  remain  a  lien  on  the  real 
estate  of  such  decedent  longer  than  two  years  after  the  de- 
cease of  such  debtor,  unless  an  action  for  the  recovery  thereof 
be  commenced  against  his  heirs,  executors,  or  administrators 
within  the  period  of  two  years  after  his  decease  and  duly 
prosecuted  to  judgment." 

The  Act  deals  only  with  debts  against  the  estate  of  dece- 
dents, and  its  purpose,  it  has  been  more  than  once  said,  is  to 
favor  heirs  and  to  protect  purchasers;  although  to  this  may 
be  a3ded  another,  to  facilitate  the  alienation  of  estates  by  re- 
moving the  possibility  of  hidden  incumbrances  which  may  act 
as  a  flaw  in  the  title.  To  this  end  the  publicity  of  a  formal 
action  is  required. 

The  Act  does  not  define  the  character  of  the  action,  nor 
designate  the  court  in  which  it  is  to  be  brought.  It  uses  a 
word  whose  generally  accepted  meaning  seems  to  be  identical 
with  its  technical  significance,  to  wit,  a  proceeding  in  a  court, 
whether  of  equity  or  law:  Railroad  Co. z;. Dyer,  i  Sawyer, 641. 
A  proceeding  in  the  orphans'  court  is  therefore  undoubtedly 
an  action,  and  the  final  decree  of  that  court  has  in  many  re- 
spects the  force  of  a  common-law  judgment.  Where  its  de- 
cree IS  for  the  payment  of  money  against  a  party  who  has 
appeared,  the  orphans'  court  may  issue  a  writ  of  fi.  fa.  (Act  of 
March  29,  1832,  Section  57),  or  for  payment  of  a  legacy  (Act 
of  March  27,  1873,  Section  i),  and  writs  of  ven.  ex.  and  testa- 
tum fi.  fa.  and  ven.  ex.  against  executors,  administrators,  or 
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guardians,  "on  which  the  sheriff  shall  proceed  to  levy  and  sell 
the  real  and  personal  property"  (Act  of  April  21,  1846,  Sec- 
tion 2):  Weyand's  Ap.,  62  Pa.  198.  The  service  of  its  cita- 
tion will  stop  the  running  of  the  statute  of  limitations: 
Heller's  Est.,  5  Dist.  Rep.  205. 

The  only  question  which  this  case  presents  is  whether  the 
action  and  judgment  contemplated  by  the  Act  would  embrace 
a  proceeding  in  the  orphans'  court.  The  question  was  de- 
termined  in  Bindley's  Ap.,  69  Pa.  295,  which  held  that  the 
presentation  before  an  auditor  of  a  claim  against  a  decedent's 
estate  was  not  sufficient  to  continue  the  lien  of  the  debt,  under 
the  Act  of  Feb.  24,  1834,  which,  except  as  to  the  duration  of 
the  lien,  was  practically  identical  with  the  later  statute.  In 
that  case  the  claim  had  been  proved  and  allowed  during  the 
period  limited  by  the  Act,  and  the  claimant  had  received  a 
dividend  under  a  sale  of  the  real  estate.  A  subsequent  sale 
of  other  real  estate  was  ordered  after  the  five  years  had 
elapsed,  and  he  was  held  to  be  debarred  from  participating 
in  its  proceeds,  because  the  lien  of  his  debt  was  gone.  Craig's 
Ap.,  5  W.  N.  C.  243,  followed,  where  the  order  of  sale  was 
made  within  the  statutory  period,  but  the  actual  sale  did  not 
take  place  until  after  five  years  from  the  death.  Although 
the  delay  in  this  case  was  caused  by  fruitless  appeals  on  the 
part  of  the  heirs,  the  creditor  was  held  to  have  no  claim  upon 
the  fund.  In  Emerick's  Est.,  172  Pa.  191,  the  creditor  had 
proved  his  demand  before  the  auditor  and  the  land  of  the 
debtor  had  been  sold  within  the  five  years.  The  sale  was 
then  set  aside,  and  a  second  sale  was  effected  after  the  expira- 
tion of  the  period.  It  was  decided  that  the  original  order  of 
sale  had  no  effect  in  extending  the  lien  of  the  debt.  In  the  first 
of  these  cases,  Bindley's  Appeal,  it  was  argued  that  the  claim 
before  the  auditor  was  an  action  commenced  against  the  ad- 
ministrator and  duly  prosecuted  to  a  final  decree,  and  that  as 
the  Act  did  not  speak  of  actions  at  common  law,  any  lawful 
complaint  in  any  competent  court  would  satisfy  its  meaning. 
The  court  admitted  the  plausibility  of  the  reasoning,  but 
based  its  interpretation  of  the  statute  upon  the  intention  of 
the  legislature  to  promote  the  repose  of  titles  in  the  hands  of 
heirs  and  devisees  and  to  protect  the  rights  of  bona  fide  pur- 
chasers. These  authorities  and  this  reasoning  must  govern 
in  the  present  case.  The  creditor  issued  a  citation  to  open 
an  adjudication  from  which  his  claim  had  been  omitted.  The 
decree  of  the  court,  admitting  his  claim,  had  neither  more 
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nor  less  effect  than  its  decree  confirming  the  award  of  an 
auditor  in  his  favor,  and  it  was  rendered  after  the  statutory 
period  had  expired.  It  is  true  that  in  his  petition  for  review 
he  joined  the  heirs,  although  he  named  them  as  distributees 
and  not  as  heirs;  but  as  the  Act  has  been  uniformly  held  to 
have  been  intended  for  their  benefit,  the  heirs  as  well  as  the 
administrator  could  interpose  the  objection  that  the  proceed- 
ing did  not  put  new  life  into  the  lien. 

The  policy  of  the  legislature  to  favor  the  heir,  even  at  the 
expense  of  the  creditor,  is  unmistakable.  By  successive  stages 
it  has  cut  down  the  duration  of  unrecorded  liens  from  seven 
to  two  years,  and  while  it  has  in  this  way  encroached  some- 
what upon  the  doctrine  which  has  always  prevailed  in  Penn- 
sylvania, that  the  real  estate  of  a  decedent  is  a  fund  for  the 
payment  of  his  debts,  it  has  also  widened  the  scope  of  the 
principles  which  are  peculiar  to  our  jurisprudence,  by  virtue 
of  which  the  alienation  of  real  estate  has  been  progressively 
simplified. 

The  decree  ordering  the  sale  is  set  aside  and  the  petition 
for  order  of  sale  is  dismissed. 

Penrose,  J.,  concurring,  Dec.  i8,  1897. — The  petitioner, 
under  the  supposition  that  his  claim  would  be  presented  by 
the  accountant  or  her  counsel,  did  not  appear  when  the  ac- 
count was  called  for  audit,  and  distribution  was  awarded  to 
his  exclusion.  Upon  discovering  this,  he  applied  promptly 
for  relief,  but  the  adjudication  having  been  confirmed  abso- 
lutely, he  was  compelled  to  petition  for  a  citation  to  the  ac- 
countant and  parties  to  whom  distribution  had  been  awarded 
to  show  cause  why  the  adjudication  should  not  be  opened; 
and  this  having  been  done,  his  claim  was  duly  proved.  An 
order  to  pay  having  been  granted  and  a  petition  for  attach- 
ment presented,  it  appeared  that  distribution  had  actually 
been  made  before  the  adjudication  was  opened,  and  the  peti- 
tion was  dismissed.  The  present  petition  has,  therefore, 
been  filed,  to  compel  the  sale  of  the  decedent's  real  estate 
for  payment  of  debts;  answer  being  made  that  the  lien  of 
debts,  under  the  Act  of  1893,  had  expired  before  the  presen- 
tation of  the  petition. 

The  sole  question  is  whether  the  petition  to  open  the  ad- 
judication for  the  purpose  of  permitting  proof  of  the  debt 
before  the  auditing  judge,  with  the  citation  to  the  accountant 
and  persons  in  whose  favor  the  distribution  was  awarded  to 
show  cause  why  this  should  not  be  done — such  petition  hav- 
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ing  issued  before  the  lien  had  expired — ^was  an  action  against 
the  administrator  and  heirs  of  the  decedent,  such  as  required 
by  the  Act  of  Assembly  in  order  to  continue  the  lien  as 
against  her  real  estate. 

Undoubtedly  a  citation  by  a  creditor  to  compel  the  filing 
of  an  account  and  thus  permit  proof  of  the  claim  in  the  or- 
phans' court — the  court  having,  exclusively,  jurisdiction  to 
distribute  personal  property  of  decedents  among  creditors, 
etc.,  etc.,  is  an  action  which  arrests  the  running  of  the  statute 
of  limitations.  It  is  "a  legal  demand"  of  the  creditor's  rights, 
for  the  purpose  of  recovering  the  debt  due,  in  the  proper 
court,  and  falls,  therefore,  within  the  express  words  of  the 
Act  of  1 71 3.  But  the  bringing  of  "an  action"  is  not  enough 
under  the  Act  with  regard  to  continuance  of  lien  of  decedent's 
debts,  unless  it  be  the  particular  kind  of  action  which  the  Act 
specifies.  It  would  seem  from  the  statute  itself,  irrespective 
of  decision,  that  the  action  contemplated  is  one  brought  in 
the  common-law  court — a  court  having  a  judgment  index 
affording  notice  of  liens;  an  action  brought  in  "the  office  of 
the  prothonotary"  of  the  county,  in  which,  unquestionably, 
the  written  statement — the  substitute  for  the  required  action 
where  the  debt  is  not  due — must  be  filed.  This  has  certainly 
been  the  understanding  of  the  profession  ever  since  the  pas- 
sage of  the  original  Act  (see  Sample  v.  Barr,  i  Casey,  457; 
Walthaur  v,  Gossar,  8  Casey,  259;  Sergeant  v.  Ewing,  12 
Casey,  156;  Butler  v.  Slam,  14  Wright,  456;  Colwell  v.  Rock- 
well, 4  Outerb.  136;  Seeds  v.  Burk,  181  Pa.  281,  etc.,  etc., 
etc.),  and  a  communi  observantia  non  est  recedendum.  The 
Act  defines  the  kind  of  action,  moreover,  by  the  provision  that 
it  shall  be  prosecuted  against  "heirs"  to  "judgment" — thus 
excluding  any  action  which  cannot  be  so  prosecuted.  By 
what  Act  of  Assembly,  principle,  or  practice  can  an  action 
against  "heirs" — living  persons — be  prosecuted  by  the  cred- 
itors of  a  decedent  in  the  orphans'  court  "to  judgment,"  or 
at  all? 

Prior  to  the  Act  of  March  29,  1859,  P.  L.  289,  Purd.  785, 
no  decrees  of  courts  of  equity  were  liens  (Groves's  Ap.,  18 
Smith,  143,  145);  and  decrees  of  the  orphans'  court  do  not 
become  Hens  until,  in  the  cases  provided  by  statute  (viz.,  de- 
crees against  executors  or  administrators,  under  Act  of 
March  29,  1832,  Section  29,  Purd.  616,  pi.  243)  they  have 
been  docketed  in  the  office  of  the  prothonotary  of  the  court 
of  common  pleas,  where,  for  public  protection  and  informa- 
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tion,  all  liens  are  required  to  be  entered.  There  is  no  pro- 
vision for  thus  docketing  decrees  against  heirs,  for  the  simple 
reason  that  there  can  be  no  such  decree.  It  would  be  an 
anomaly  to  require  or  permit  proceedings  to  continue  a  lien 
to  be  brought  in  a  court  whose  own  decrees  do  not  become 
liens  until  transferred  to  another  court;  and  as  the  question 
is  one  affecting  title  to  lands  in  the  hands  of  purchasers  as 
well  as  heirs,  it  ought  not  to  rest  on  a  strained  construction 
of  an  Act  which  on  its  face  is  free  from  doubt. 

A  proceeding  in  the  orphans'  court  for  sale  of  lands  for 
payment  of  decedent's  debts,  consummated  by  sale  and  decree 
making  distribution  of  proceeds,  involves  the  judicial  deter- 
mination of  the  absence  or  insufficiency  of  personal  estate, 
and  that  the  realty  in  the  hands  of  heirs  or  devisees  is  required 
for  payment  of  debts;  that  the  creditors  to  whom  distribution 
is  awarded  by  the  final  decree  have  duly  proved  their  claims; 
and,  if  the  proceeds  of  sale  are  sufficient  only  for  a  pro  rata 
dividend,  that  an  ascertained  or  ascertainable  balance  is  still 
due  to  each  of  them.  All  of  this,  too,  by  the  court  established 
to  settle  the  estates  of  decedents,  in  a  proceeding  instituted 
by  the  representatives  of  the  creditors,  with  such  notice  to 
heirs,  qua  heirs,  as  the  law  contemplates  (Weaver's  Ap.,  7 
Harris,  4i6;Wairs  Ap.,  7  Casey,  62);  and  where,  additionally, 
each  creditor  makes  legal  demand  (the  equivalent  of  an 
action)  by  presenting  and  proving  his  debt  and  obtaining  a 
decree  including  him  among  those  to  whom  payment  is 
awarded.  Logically,  and  upon  every  principle  as  to  the  con- 
clusiveness of  judicial  proceedings  and  decrees,  this,  it  might 
well  be  said,  ought  to  settle  the  question  of  continuance  of 
lien  so  far  as  concerns  the  debts  thus  adjudicated  against 
other  lands  of  the  decedent  'thereafter  required  for  payment 
in  full:  but  precisely  the  reverse  has  been  decided. 

In  Bindley's  Ap.,  19  Smith,  295,  lands  of  a  decedent  were 
sold  under  order  of  court  for  payment  of  debts,  before  the 
lien  had  expired,  and  distribution,  pro  rata,  made  among  cred- 
itors whose  debts  were  duly  proved — the  proof  and  distribu- 
tion being  confirmed  by  final  decree;  another  sale  was  made 
after  the  expiration  of  five  years  (the  limit  at  that  time)  of 
other  lands,  and  distribution  awarded  by  an  auditor  to  the 
creditors  whose  debts  had  thus  been  adjudicated  by  the  decree 
upon  first  distribution;  but  the  report  was  set  aside  on  the 
precise  ground  that  the  proceeding  in  the  orphans'  court  was 
not  an  "action  commenced  and  duly  prosecuted  against 
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heirs,"  etc.,  within  the  meaning  of  the  Act  of  Assembly.  The 
question  was  very  carefully  considered  by  Judge  Sharswood, 
who,  in  an  opinion  concurred  in  by  all  the  judges,  said:  "It 
only  remains  to  consider  whether  the  appellant,  having  pre- 
sented his  claim  before  the  auditor  appointed  to  report  dis- 
tribution of  the  proceeds  of  sale  made  under  a  previous  order 
of  the  orphans*  court  within  the  five  years,  and  had  a  pro  rata 
dividend  awarded  to  him,  and  confirmed  by  the  court,  his 
lien  on  the  real  estate  of  the  decedent  was  thereby  kept  alive 
and  continued.  The  words  of  the  Act  .  .  .  are,  'unless  an 
action  for  the  recovery  thereof  be  commenced  and  duly 
prosecuted.'  These  are  strictly  technical  words,  and  accord- 
ing to  the  well  established  canons  of  interpretation,  should 
be  received  in  their  technical  signification:  i  Black.  Com.  59, 
note.  It  now,  however,  is  contended  .  .  .  that  the  claim 
before  the  auditor  was  an  action  commenced  against  the 
administrator,  and  duly  prosecuted  to  a  decree — that  the  Act 
of  Assembly  does  not  speak  of  actions  at  common  law,  or 
in  a  court  of  common-law  jurisdiction;  any  querela,  any  lawful 
complaint  in  any  competent  court,  will  literally  answer  the 
words  of  the  Act;  at  all  events,  if  not  within  the  letter  it  is 
within  the  spirit  of  the  law;  the  appellant  has  given  notice  of 
his  debt  against  the  estate  in  a  mode  pointed  out  and  author- 
ized by  law.  There  is  gjeat  plausibility  in  this  contention. 
We  should  remember,  however,  that  the  principal  intention 
of  the  .  .  .  Act  .  .  .  was  to  promote  the  security  and  repose 
of  titles  in  the  hands  of  heirs  and  devisees  as  well  as  pur- 
chasers from  them,  and  we  think  that  it  would  imperil  these 
objects  to  give  the  section  so  broad  a  construction  as  that 
now  contended  for.  The  leaning  of  this  court,  through  the 
whole  current  of  the  numerous  decisions  upon  this  subject, 
has  evidently  been  to  favor  the  heir,  and  to  require  of  the 
creditor  the  vigilant  prosecution  of  his  demand  in  the  mode 
pointed  out.  ...  It  is  best,  on  the  whole,  in  a  question  of  this 
character,  to  adhere  to  the  words  in  their  obvious  technical 
sense.  It  may  be  that  many  an  innocent  bona  fide  purchaser 
for  value  from  an  heir  or  devisee,  relying  on  the  plain  words 
of  the  statute,  and  finding  no  action  commenced  within  the 
five  years,  and  no  sale  by  order  of  the  orphans*  court  within 
that  period,  has  accepted  the  title  zvithout  considering  it  to  be 
necessary  to  examine  the  record  of  the  settlement  of  the  adminis- 
tration  account." 

In  the  face  of  this  decision  and   of  the  reasoning  upon 
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which  it  was  based,  followed  as  it  has  been  in  Craig's  Ap.,5  W. 
N.  C.  243;  Emerick's  Est.,  172  Pa.  191,  etc.,  etc.,  and  referred 
to,  with  no  suggestion  that  the  question  was  still  an  open  one, 
in  Smith  v,  Wildman,  178  Pa.  252,  it  seems  almost  an  ab- 
surdity to  contend  that  greater  effect  is  to  be  given  to  an 
application  by  a  creditor  to  open  the  adjudication  of  an 
account  of  mere  personalty  in  order  to  permit  proof  of  his 
debt  as  against  the  balance  shown  thereby — ^the  persons  in 
whose  favor  the  decree  sought  to  be  opened  was  made  being 
brought  in  as  parties  to  the  proceeding,  solely  because  of 
the  rights  conferred  upon  them  by  the  decree,  and  in  no  other 
capacity  whatever;  and  that  this  will  continue  a  lien,  which 
the  direct  proceeding  for  sale  of  lands  and  establishment  of 
debts  will  not. 

If  there  is  any  hardship,  the  court  is  not  responsible  for  it. 
The  Act  has  so  provided;  and  the  interpretation  put  upon  it, 
or  upon  the  Act  from  which  it  was  taken,  not  only  by  the 
court  of  last  resort,  but,  during  many  years,  by  the  common 
understanding  of  the  profession,  long  before  the  death  of  this 
decedent,  ought  to  have  sufficiently  indicated  the  course 
which  should  have  been  taken.  We  may  desire  to  extend 
and  amplify  our  jurisdiction,  but  in  doing  so  we  cannot  disre- 
gard the  mandates  of  a  statute  or  refuse  to  follow  the  de- 
cisions of  the  Supreme  Court. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 


Homer's  Estate. 


Decedents'  estates — Sale  of  realty — Assignment  of  interest  in 
fund— Judgment — Attachment, 

An  assignment  by  a  legatee  of  her  distributive  share  of  a  fund  pro- 
duced by  the  sale  of  realty  under  a  power  in  the  will,  although  unre- 
corded, is  valid  as  against  an  attachment  issued  upon  a  judgment  obtained 
against  the  legatee  subsequently  to  the  sale  of  the  property  and  the  assign- 
ment of  the  legatee's  interest.  The  fund  in  the  hands  of  the  executors 
is  not  subject  to  the  lien  of  the  judgment,  and  upon  issuing  the  attach- 
ment the  attaching  creditor's  rights  are  no  greater  than  his  debtors'. 

Exceptions  to  adjudication.  O.  C.  Philadelphia  Co.  Jan. 
T.,  1880,  No.  380. 

By  his  will  testator  directed  distribution  of  certain  property 
among  his  children,  per  stirpes,  and  gave  his  executors  power 
of  sale.  One  of  the  legatees  assigned  her  share  by  two 
separate  assignments,  which  were  not  recorded— one  dated 
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Aug.  22, 1895,  and  the  other  Feb.  26,  1897.  Judgments  were 
subsequently  entered  against  this  legatee  and  an  attempt 
made  to  attach  her  share  in  the  hands  of  the  executors. 

The  auditing  judge,  Ashman,  J.,  sustained  the  assign- 
ments, his  adjudication  being  in  part  as  follows: 

"The  several  claimants  against  the  share  of  Agnes  Homer 
raised  the  question  as  to  their  respective  priorities  of  right. 
The  assignments  to  J.  H.  Graham  and  L.  P.  S.  Skinner  ante- 
dated the  attachments,  and  were  shown  to  have  been  based 
upon  a  valuable  consideration,  which  in  each  instance  had 
been  fully  paid  to  the  assignor.  Due  notice  of  the  execution 
and  delivery  of  each  had  been  given  to  the  accountant,  which 
was  subsequently  the  garnishee,  but  neither  instrument  had 
been  recorded.  The  omission  to  record,  however,  was  of  no 
importance,  because  the  real  estate  was  sold  before  the  judg- 
ments were  obtained,  and  the  fund,  so  far  as  the  creditors 
were  concerned,  was  personalty.  It  is  clear  that  the  attach- 
ing creditors  could  claim  no  larger  interest  in  the  fund  than 
was  possessed  by  their  debtors  at  the  time  of  service  of  the 
attachments.  Whatever  portion  she  had  theretofore  legally 
parted  with,  was  as  far  from  the  reach  of  process  as  the  prop- 
erty of  a  stranger  would  have  been,  and  for  the  same  reason, 
to  wit,  that  it  did  not  belong  to  the  debtor.  The  point  was 
decided  and  numerous  authorities  were  cited  in  Noble  v.  Oil 
Co.,  79  Pa.  354.  It  was  there  held  that  the  serving  of  the 
attachment  upon  the  garnishees  before  they  received  notice 
of  a  prior  assignment  would  not  postfKDne  the  claim  of  the 
assignee,  the  reason  being  that  the  plaintiff  in  the  attachment 
stood  in  no  better  position  as  to  the  thing  attached  than  did 
his  debtor,  and  that  the  assignment  proceeding  could  not 
affect  the  rights  of  other  persons  which  had  vested  before  the 
writ  became  operative. 

"The  assignment  to  Mrs.  Skinner  was  on  its  face  a  sale, 
and  the  transaction  was  so  treated  by  the  parties.  The  opera- 
tive words  of  the  instrument  were,  'sell,  assign,  transfer,  and 
set  over.'  No  fraud  was  alleged,  and  the  adequacy  of  the 
price  cannot  now  be  inquired  into.  One  hundred  dollars  of 
the  share  of  Agnes  Homer  is  therefore  awarded  to  John  H. 
Graham,  and  the  balance  of  said  share  to  L.  P.  S.  Skinner." 

To  this  ruling  the  attaching  creditor  excepted. 

/.  E.  Carpenter  and  F.  G.  Taylor,  for  exceptant. 
Edward  Willard,  contra. 
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Penrose,  J.,  Dec.  31,  1897. — We  have  not  been  furnished 
with  a  copy  of  the  will  of  the  decedent,  and  cannot  say,  there- 
fore, whether  it  worked  a  conversion  or  not.  If  it  did,  a 
judgment  against  one  of  the  distributees  would  not,  of  course, 
have  been  a  lien,  even  if  entered  before  the  sale;  while  on  the 
other  hand,  if,  as  we  understand  was  the  case,  the  judgment 
was  not  entered  until  after  the  sale,  the  question  of  conversion 
is  immaterial.  The  purchase-money  held  by  the  accountant, 
whether  as  trustee  or  mere  agent,  was  not  the  subject  of  lien 
except  so  far  as  it  could  be  reached  by  attachment;  and  this 
would  have  been  equally  the  case  had  the  sale  been  under  an 
Act  of  Assembly,  as  for  example  the  Act  of  April  18,  1853, 
Section  7,  Purd.  1833,  providing  in  certain  cases  that  for  pur- 
poses of  descent  the  original  character  of  the  estate  should  be 
preserved. 

The  record  does  not  show  how  this  sale  was  effected,  but 
we  gather  from  the  statements  of  counsel  in  the  argument 
that  the  accountant,  though  trustee  for  some  of  the  parties, 
was  agent,  simply,  for  the  others,  including  the  exceptant's 
debtor,  all  of  whom  were  sui  juris  and  joined  in  the  execution 
of  the  deed. 

The  exceptions  are  dismissed,  and  the  adjudication  con- 
firmed absolutely. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 


In  re  Robert  Orr. 


Practice  {C.  P) — Lunacy — Skenff^s  jury — Fees — Acts  of  June 
/J,  18 j6,  Feb.  28 y  i8yj,  and  March  11,  iSyj. 

Under  the  Acts  of  June  13,  1836,  Feb.  28,  1873,  and  March  11,  1873,  the 
fee  of  every  member  of  the  sheriff's  jury  in  lunacy  proceedings  is  one 
dollar  for  each  day,  when  the  inquest  is  not  completed  at  one  sitting. 

Petition  to  determine  the  proper  compensation  of  "sherifFs 
jury''  in  lunacy  proceedings.  C.  P.  No.  i,  Philadelphia  Co. 
Dec.  T.,  1897,  No.  383. 

Lewis  Hopper,  for  petitioners. 

Beitler,  Tf  Jan.  25,  1898. — In  the  above  matter,  the  com- 
missioner appointed  by  the  court  issued  his  venire  to  the 
sheriff  to  summon  six  men  upon  the  inquest.  The  first  meet- 
ing was  held  on  January  5,  at  3  p.  m.  At  that  meeting  they 
examined  Mrs.  Orr  and  three  doctors.     On  January  12  they 
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met  at  3  p.  m.  and  examined  two  witnesses.  All  the  testi- 
mony, taken  stenographically,  covers  but  eleven  short  type- 
written pages. 

They  requested  the  commissioners  to  allow  them  for  four 
days'  service,  and  to  fix  the  fee  at  $2.50  for  each  day,  making 
a  compensation  of  $10  for  each.  They  had  visited  the  alleged 
lunatic  at  the  Pennsylvania  Hospital,  between  the  first  and 
second  meetings,  and  after  the  second  meeting  they  met 
again  to  sign  their  finding. 

The  Act  of  June  13,  1836,  part  i,  under  which  the  pro- 
ceedings were  had,  enacts  that  "every  commissioner  shall 
be  entitled  to  receive  such  reasonable  sum  for  his  services  as 
the  court  shall  allow  and  direct.*' 

Section  11  of  the  same  Act  provides  that  every  person 
empanelled  upon  an  inquest  "shall  be  entitled  to  receive 
seventy-five  cents  for  his  services,  and  if  not  completed  in 
one  day,  he  may  receive  $1  for  each  day  he  shall  be  employed 
thereon."  The  Act  evidently  contempla/ted  that  in  most 
cases  the  inquest  could  and  ought  to  be  concluded  at  one 
session. 

The  committee  appointed  has  filed  her  petition,  asking  the 
court  to  fix  the  sums  proper  to  be  paid  by  her  for  the  costs 
of  the  inquisition.  It  appears  from  her  petition  that  the 
estate  of  the  alleged  lunatic  consists  of  a  house  and  lot  valued 
at  $3,000  and  $1,379  in  the  Philadelphia  Saving  Fund.  There 
is  payable  to  the  lunatic  $40  per  month  as  a  pension. 

In  this  case  there  seems  to  have  been  no  reason  why  the 
visit  to  the  hospital  and  the  taking  of  the  testimony  should 
have  consumed  more  than  two  afternoons.  An  adjourn- 
ment to  enable  the  commissioner  to  prepare  the  finding  was 
proper,  and  the  attendance  next  day  to  sign  it  therefore 
necessary.  The  inquisitors  will  therefore  be  allowed  for  but 
three  days'  pay  each. 

The  Act  of  Feb.  28,  1873,  P.  L.  37,  provides,  "that  from 
and  after  the  passage  of  this  Act  the  pay  of  jurors  in  this 
commonwealth  shall  be  $2  a  day,  with  mileage  as  now  allowed 
by  law,  provided  that  the  provisions  of  this  Act  shall  not 
apply  where  the  pay  of  jurors  is  now  fixed  by  law  at  more 
than  $2  per  day." 

The  Act  of  March  11,  1873,  P.  L.  262,  provides,  that 
"from  and  after  the  passage  of  this  Act  the  compensation  of 
jurors  in  attendance  upon  the  several  courts  in  the  city  of 
Philadelphia  shall  be  $2.50  per  diem  and  the  usual  mileage." 
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The  former  Act  uses  the  language  "jurors  in  this  common- 
wealth," the  latter  **jurors  in  attendance  upon  the  several 
courts  of  the  city  of  Philadelphia." 

The  Act  of  1836  prescribes  the  form  of  commission,  aud 
therein  the  commissioner  is  required  to  **diligently  inquire, 
by  the  oaths  or  affirmations  of  six  good  and  lawful  men  of  the 
county  of  ...  by  whom  the  truth  of  the  matter  may  be 
better  known,  whether,"  etc.,  return  to  be  made  under  the 
hand  and  seal  of  the  commissioner  and  the  hands  and  seals 
of  those  by  whom  the  inquisition  is  made. 

The  Act  empowers  the  commissioner  to  issue  a  venire  to 
the  sheriflf  **to  require  him  to  summon  not  less  than  six  or 
more  than  twelve  upon  the  inquest."  Nowhere  in  the  Act 
are  those  summoned  upon  the  inquest  styled  jurors. 

The  Act  fixing  jury  fees  at  $2.50  for  jurors  **in  attendance 
upon  the  several  courts  of  the  city  of  Philadelphia"  does  not 
apply  to  those  summoned  to  serve  upon  an  inquest  in  lunacy. 
Nor  does  the  earlier  Act,  applying  to  **jurors  in  this  common- 
wealth," affect  the  pay  fixed  by  the  Act  of  1836.  This  Act 
was  passed  on  by  President  Judge  Clayton  in  Com.  v.  Hen- 
derson, I  Pa.  C.  C.  R.  679,  who  decided  that  the  persons  sum- 
moned to  sit  upon  the  inquest  must  be  paid  the  fees  fixed  by 
the  Act  of  1836,  and  that  the  Act  of  1873  does  not  apply  to 
them.  He  followed  a  like  decision  by  Judge  Futhey:  Com. 
V,  Roberts,  i  Ches.  Co.  18. 

The  views  of  this  court  are  in  accord  with  those  expressed 
in  these  two  cases.  The  committee  will  be  authorized  to 
pay  each  of  those  serving  upon  the  inquest,  for  three  days' 
services,  at  $1  for  each  day. 


Forty-ninth  Street. 
Highways — Public  policy — Necessity— Jurisdiction. 

The  matter  of  the  opening  and  widening  of  streets  when  urged  upon 
the  grounds  of  public  necessity  should  be  remitted  to  the  public  author- 
ities— that  is,  in  the  city  of  Philadelphia,  to  the  mayor  and  city  councils. 

Although  the  court  of  quarter  sessions  has  the  right  to  appoint  juries 
of  view  to  determine  upon  the  necessity  of  the  opening  of  streets  and  to 
assess  the  damages  caused  thereby,  the  authority  is  not  in  its  nature 
judicial,  but  legislative,  and  its  survival  in  the  quarter  sessions  is  a  rem- 
nant of  the  colonial  days,  when  that  tribunal,  before  the  accurate  defini- 
tion and  separation  of  constitutional  powers,  exercised  a  general  and  very 
miscellaneous  jurisdiction  over  the  great  body  of  local  affairs. 

Exceptions  to  report  of  jury.  Q.  S.  Philadelphia  Co. 
Dec.  Sess.,  1896. 
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Leonard  Finletter,  for  exceptions. 
Smithers  &  Craig,  for  petitioner. 
/.  Rodman  Paul,  for  Pennsylvania  Hospital. 

McMiCHAEL,  J.,  Jan.  12,  1898. — ^This  case  comes  before 
the  court  upon  exceptions  to  the  findings  of  the  jury,  which 
had  been  appointed  to  consider  the  advisability  of  the  open- 
ing of  Forty-ninth  street,  from  Market  street  to  Haverford 
street,  and  to  report  the  damages,  if  any,  occasioned  thereby, 
if,  in  their  opinion,  public  necessity  demanded  the  opening 
of  the  said  street.  The  exceptions  are  filed  by  the  city 
solicitor  on  behalf  of  the  city  of  Philadelphia.  The  petition 
was  signed  by  seven  citizens.  No  testimony  has  been  filed 
with  the  report  of  the  jury,  but  the  plan  attached  to  the 
record  and  the  report  of  the  jury  show  that  Forty-ninth  street 
is  a  diagonal  street  running  into  Fiftieth  street  at  Fairmount 
avenue,  and  that  it  follows  the  line  of  the  property  of  the 
Pennsylvania  Hospital  Insane  Department,  and  is  on  the 
western  side  thereof.  The  eastern  side  of  the  street,  fifty 
feet,  was  dedicated  to  public  uses  many  years  ago  by  the 
Pennsylvania  Hospital  for  the  Insane,  and  for  twenty-five 
years  has  been  open  for  public  travel  by  pedestrians  and 
vehicles.  The  report  sets  forth  that  the  jury  are  of  the 
opinion  that  public  necessity  demanded  the  opening  of  the 
street  to  its  full  width  of  one  hundred  feet,  and  in  the  same 
report  damages  to  the  amount  of  $17,000  are  assessed  against 
the  city  of  Philadelphia  to  compensate  property-owners 
through  whose  land  the  street  is  to  be  opened. 

After  a  careful  consideration  of  this  matter,  we  are  of 
opinion  that  the  report  of  the  jury  as  to  the  necessity  of  open- 
ing the  street  should  be  set  aside,  and  this  having  been  done, 
of  course,  the  damages  which  have  been  assessed  against  the 
city  of  Philadelphia  should  be  set  aside  also. 

There  is  no  doubt  that  the  court  of  quarter  sessions  has  the 
right  to  appoint  juries  of  view  to  determine  upon  the  neces- 
sity of  the  opening  of  streets  and  to  assess  the  damages  caused 
thereby,  but,  as  Mr.  Justice  Mitchell  says,  in  the  case  of  Clark 
V,  Philadelphia,  171  Pa.  30,  "the  authority  is  not  in  its  nature 
judicial,  but  legislative,  and  its  survival  in  the  quarter  sessions 
IS  a  remnant  of  the  colonial  days,  when  that  tribunal,  before 
the  accurate  definition  and  separation  of  constitutional 
powers,  exercised  a  general  and  very  miscellaneous  jurisdic- 
tion over  the  great  body  of  local  affairs." 
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Judge  Thayer,  In  re  Chestnut  Street,  ii  Phila.  411,  ex- 
pressed the  views  of  the  court  as  follows:  "We  do  not  think 
that  the  court,  at  the  instance  of  a  few  individuals,  should 
enter  into  the  business  of  widening  the  streets,  and  thereby 
impose  heavy  burdens  upon  the  city  for  improvements  which 
are  not  absolutely  necessary  and  which  are  not  demanded 
by  the  public  authorities.  The  power  which  is  conferred 
upon  the  court  in  this  behalf  is  subject  to  a  sound  judicial 
discretion,  and  should  be  exercised  solely  with  a  view  to  what 
is  demanded  by  the  public  interests.'*  And  in  a  very  recent 
opinion,  In  re  Opening  of  Fountain  Street,  6  Dist.  Rep.  337, 
the  authorities  above  cited  were  followed  by  Beitler,  J. 

We  are  of  opinion  that  the  matter  of  the  opening  and 
widening  of  streets,  when  urged  upon  the  ground  of  public 
necessity,  should  be  remitted  to  the  public  authorities — ^that 
is,  to  the  mayor  and  city  councils.  It  may  be  that  cases  may 
arise  in  the  future,  as  doubtless  there  have  been  cases  in  the 
past,  where  the  cost  of  opening  or  widening  streets  is  so 
slight  in  comparison  to  the  public  benefit  to  be  derived  that 
the  jurisdiction  of  the  quarter  sessions  in  the  matter  may  be 
well  invoked,  and  other  cases  in  which  it  is  the  proper  method 
of  proceeding,  because  a  much  needed  local  municipal  im- 
provement may  be  checked  by  the  opposition  of  one  or  two 
property-owners.  But  the  case  now  before  the  court  does 
not  appear  to  be  included  in  either  of  these  classes. 

The  exceptions  are  therefore  sustained,  and  the  report  of 
the  jury  set  aside. 

Johnson's  Application. 

Liquor  law — Wholesale  license — Act  of  i8gi,  P.  L,  2^7. 
The  Act  of  1891,  P.  L.  257,  permits  a  bottler  to  sell  by  the  keg. 

Application  for  wholesale  license.  Q.  S.  Dauphin  Co. 
1898. 

Chamberlin,  for  application. 

SiMONTON,  P.  J.,  and  McPherson,  J.,  Feb.  23,  1898. — 
This  license  was  asked  for  only  because  the  applicant  is  in 
doubt  whether  a  bottler's  license  authorizes  him  to  sell  malt 
liquor  by  the  keg.  We  do  not  regard  the  doubt  as  well 
founded.  In  our  opinion  the  Act  of  1891,  P.  L.  257,  permits 
a  bottler  to  sell  by  the  keg,  and  therefore  he  does  not  need 
a  wholesale  license.  This  application  may  be  withdrawn. 
From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 
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Ck>minonwealth  ex  reL  Henderson  v.  Masonio  Home  of  Penn- 
sylvania. 

Corporations  —  Director  —  Elections  —  Quo  warranto — Man-- 
damns — Acts  of  June  14,  18 j6,  and  April  /j,  184.0 — Execution. 

There  is  no  provision  in  the  quo  warranto  Act  of  June  14,  1836,  and  its 
supplements  for  making  the  corporation  itself  a  party  defendant  to  the 
proceedings. 

Whatever  may  be  the  right  of  the  corporation,  it  cannot  be  set  up 
against  the  right  of  mandamus,  which  is  in  the  nature  of  an  execution 
after  the  judgment  has  been  rendered. 

Demurrer  to  amended  return  to  writ  of  alternative  man- 
damus. C.  P.  No.  2,  Philadelphia  Co.  March  T.,  1896,  No. 
1003. 

G.  Henderson  and  M.  H.  Todd,  for  petitioner. 
F,  C.  Brewster,  for  respondent. 

Pennypacker,  p.  J.,  Dec.  i,  1897. — These  proceedings 
began  with  a  suggestion  for  a  writ  of  quo  warranto  filed  by 
William  H.  Henderson  against  John  O'Donnell.  The 
petitioner  sets  forth  that  since  December,  1893,  he  has  been 
a  member  of  Palestine  Royal  Arch  Chapter,  No.  240,  of 
Royal  Arch  Masons;  that  this  chapter  has  been  a  contributor 
to  the  Masonic  Home  of  Pennsylvania,  and  its  contributions 
have  been  promptly  paid;  that  the  home  is  a  corporation 
whose  by-laws  provide,  that  "Masonic  bodies  desiring  to  con- 
tribute to  the  support  and  maintenance  of  the  home  may 
select  one  of  their  members  to  represent  such  contributions 
in  the  corporation,  who  shall  act  until  his  successor  be 
chosen;"  that  the  said  chapter,  at  the  annual  meeting,  Jan. 
10,  1896,  one  hour  before  the  annual  meeting  of  the  home, 
appointed  the  petitioner  its  representative  in  the  corporation; 
that  the  by-laws  of  the  corporation  provide,  that  "nomina- 
tions for  the  board  of  managers  shall  be  made  at  the  stated 
meeting  of  the  corporation  in  October,"  and  that  in  October, 

1895,  at  the  stated  meeting,  the  petitioner  and  six  others  were 
nominated  for  election  in  January,  1896;  that  these  seven 
persons  were  nominated  at  the  annual  meeting,  January, 

1896,  to  fill  seven  vacancies  in  the  board  of  managers,  caused 
by  the  expiration  of  their  preceding  terms,  and  that  the  by- 
laws provide,  that  "Elections  of  the  board  of  managers  shall 
be  held  at  the  annual  meeting  by  ballot,  and  a  majority  of 
the  votes  cast  shall  be  necessary  to  a  choice;"  that  the  annual 
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meeting  was  duly  convened  Jan.  lo,  1896,  at  8  p.  m.,  the  six 
other  nominees  were  duly  elected,  and  the  petitioner  received 
at  least  one  vote,  and  that  was  the  whole  number  of  votes 
cast  for  a  qualified  nominee;  that  John  O'Donnell  has,  since 
Jan.  10,  1896,  illegally  exercised  the  office  of  manager;  that, 
at  the  annual  meeting,  the  president  of  the  corporation 
illegally  declared  that  the  petitioner  was  no  longer  a  member 
of  the  corporation  and  was  not  qualified  for  election  to  the 
board  of  managers,  directed  the  tellers  not  to  receive  any 
votes  cast  for  him,  and  if  any  were  cast,  not  to  count  them, 
and  invited  and  permitted  two  nominations  to  be  made; 
whereupon  John  O'Donnell  and  George  J.  Vandegrift  were 
nominated  and  balloted  for  and  O'Donnell  declared  elected, 
and  that  the  charter  of  the  corporation  provides,  that  "in 
case  of  a  failure  to  hold  such  election  at  the  specified  time, 
the  old  members  shall  hold  over  until  their  successors  shall 
be  duly  elected  and  qualified." 

The  respondent,  in  his  answer  and  additional  answer,  ad- 
mitted that  the  said  chapter  was  entitled  to  a  representative 
in  the  corporation,  but  averred  that  the  representative  must 
be  a  member  of  the  chapter  in  "good  standing;"  that  at  7 
p.  M.,  Jan.  10,  1896,  the  petitioner  was  not  a  member  of  the 
chapter;  that,  Dec.  15,  1895,  the  petitioner  was  sus- 
pended from  membership  in  Excelsior  Mark  lodge,  No. 
216,  constituent  of  and  existing  only  under  the  juris- 
diction of  the  Grand  Holy  Arch  Chapter  of  Pennsylvania, 
for  non-payment  of  dues;  that  by  such  suspension  he  was 
ipso  facto  suspended  from  membership  in  the  chapter,  and 
was  so  declared  by  its  presiding  officer,  which  chapter  was 
also  a  constituent  of  and  holding  a  warrant  from  and  under 
the  jurisdiction  of  the  grand  chapter,  and  was  deprived  of  his 
offices,  appointive  and  elective,  under  the  constitution  of  the 
gfrand  chapter,  which  provides,  "The  suspension  or  expulsion 
of  a  royal  arch  mason  from  his  lodge  of  mark  master  masons 
shall  ipso  facto  work  his  suspension  or  expulsion  from  his 
chapter;"  that  under  the  laws  of  the  Grand  Holy  Royal  Arch 
Chapter,  the  decision  of  the  most  excellent  grand  high  priest 
is  final;  that,  Feb.  14,  1896,  this  official  rendered  his  decision 
that  "Suspension  from  a  mark  lodge  worked  a  suspension  in 
the  chapter,  and  that  such  suspension  was  deprivation  of  and 
a  destruction  of  all  rights,  privileges  and  emoluments,  i.  e., 
office  pertaining  to  membership;"  that  the  petitioner  agreed 
to  be  bound  by  all  the  laws  of  royal  arch  masonry;  that  at  the 
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annual  election,  there  being  a  vacancy  in  the  nominees  by 
reason  of  the  incompetency  of  Henderson,  the  respondent 
and  Vandegrift  were  nominated,  and  that  respondent  re- 
ceived twenty  votes,  Vandegrift  seventeen  votes,  and  two 
other  votes  were  cast,  and  the  president  decided  that  the 
petitioner  was  not  eligible,  and  the  latter  made  no  appeal. 

To  these  answers  the  petitioner  demurred.  Upon  this  state 
of  the  record,  the  questions  raised  were,  first,  did  it  suffi- 
ciently appear  that  at  the  time  of  the  selection  of  the 
petitioner  as  the  representative  of  the  chapter,  he  was  not 
such  a  member  as  could  be  so  selected;  and  second,  since  the 
chapter  chose  him  as  its  representative,  was  there  any  author- 
ity upon  the  part  of  the  corporation  or  its  president  to  de- 
termine his  membership  in  the  chapter  or  its  character? 
Unless  both  these  propositions  can  be  maintained,  the 
petitioner  was  the  duly  accredited  representative  of  the 
chapter,  and,  having  been  properly  nominated,  there  was 
no  vacancy  among  the  nominees  at  the  annual  meeting.  But 
neither  of  them  can  be  sustained.  The  answers  set  up  that 
the  constitution  of  the  Grand  Holy  Arch  Chapter  provides 
that  suspension  from  a  lodge  of  mark  master  masons,  ipso 
facto,  works  a  suspension  from  the  chapter,  and  that  the 
petitioner  was  so  suspended;  but  the  effect  upon  the  petitioner 
depends  upon  what  was  the  power  and  authority  of  the 
grand  chapter  over  the  chapter,  and  this  in  no  way  appears. 
The  use  of  the  word  "jurisdiction"  is  entirely  too  vague  and 
indefinite  to  indicate  what  was  the  authority,  and  whether 
or  not  it  was  properly  exercised.  But,  assuming  what  is  not 
shown,  that  the  grand  chapter  possesses  such  a  power,  it 
cannot  be  doubted  that  in  such  an  ancient  and  honorable 
organization  as  the  masons  the  regulations  provide  a  means 
for  its  enforcement  within  the  chapter.  In  what  way  does 
its  determination  concern  the  corporation,  which  is  foreign 
to  both  grand  chapter  and  chapter?  The  president  acted 
upon  the  theory  that  it  was  a  question  of  the  personal  right 
of  the  petitioner,  but  really  what  was  denied  was  the  right 
of  representation  of  the  chapter  which  had  selected  the 
petitioner.  Moreover,  assuming  that  the  petitioner  was 
properly  suspended,  there  is  nothing  to  show  that  the  chapter 
may  not  select  a  suspended  member  as  its  representative,  if 
it  prefers.  The  charter  of  the  corporation  provides:  "The 
membership  of  said  institution  shall  consist  of  life  members, 
active  members  and  representatives  of  masonic  bodies,  under 
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such  regulations  as  the  committee  of  management  may  pre- 
scribe; all  of  whom  shall  be  free  masons."  The  necessary 
qualifications  of  the  petitioner,  then,  were  that  he  should  be 
a  representative  of  a  masonic  body  and  a  free  mason,  and 
inquiry  as  to  whether  he  had  paid  his  dues  to  his  chapter 
or  been  suspended  was  unimportant.  As  to  what  occurred 
before  the  high  priest,  it  is  enough  to  say  that  the  importance 
of  his  decision  depended  also  upon  the  power  of  the  grand 
chapter  over  the  chapter,  which  does  not  appear,  and  while 
there  are  set  out  certain  interesting  general  principles,  it 
is  not  alleged  that  he  decided  that  the  petitionr  was  ineligible 
or  that  the  respondent  was  elected.  The  court  thereupon 
gave  judgment  of  ouster  upon  the  demurrer  for  the  petitioner, 
and  that  the  relator  "was  duly  elected  manager  of  the  corpo- 
ration." After  the  judgment  had  been  rendered,  the  corpo- 
ration refused  to  enter  the  name  of  the  petitioner  on  the  roll 
of  managers  of  the  home  or  to  recognize  him  as  such  manager 
or  permit  him  to  enjoy  the  privileges  of  the  office.  A  writ 
of  alternative  mandamus  was  then  awarded.  To  the  writ  the 
corporation  makes  return,  setting  up  certain  new  and  im- 
portant statements  of  fact,  inter  alia,  that  at  the  election  of 
the  corporation,  Jan.  lo,  1896,  the  petitioner  did  not  receive 
a  single  vote  for  the  office  of  manager,  and,  alleging  that  it 
was  not  a  party  to  the  original  proceeding,  asks  for  a  trial 
before  a  jury.  This  raises  a  new  question,  upon  which  ap- 
parently there  is  no  authority  and  which  must  be  determined 
upon  principle. 

It  is  clear  that  the  decision  as  to  who  shall  constitute  the 
board  of  management  of  a  corporation,  whether  financial  or 
of  another  character,  may  gravely  affect  its  interests,  but 
there  is  no  provision  in  the  quo  warranto  Act  of  June  14, 
1836,  and  its  supplements,  for  making  it  a  party.  The  lan- 
guage of  the  different  sections  of  the  Act  seems  to  con- 
template issues  between  individuals  making  their  respective 
claims  to  office.  Section  13  of  the  Act  of  April  13,  1840, 
provides:  "In  all  questions  arising  on  writs  of  quo  warranto 
between  persons  claiming  to  be  duly  elected  to  fill  any  office, 
it  shall  be  lawful  for  the  court  trying  the  same  to  decide  both 
on  the  legality  of  the  election  of  the  party  claiming  said  office, 
as  also  of  the  party  in  possession  of  the  same,  and  if  judg- 
ment of  ouster  is  given  against  the  party  in  possession,  said 
court  may  decree  that  the  office  shall  be  held  by  the  person 
or  persons  who  they  shall  be  of  opinion   is   duly   elected/* 
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Whatever  may  be  the  right  of  the  corporation,  we  are  clear 
that  it  cannot  be  set  up  against  the  writ  of  mandamus,  which 
is  in  the  nature  of  an  execution,  after  the  judgment  has  been 
rendered.  A  judgment  without  a  means  of  enforcement  is  a 
legal  solecism.  To  permit  a  trial  to  judgment  upon  the  quo 
warranto  and  another  trial  of  the  same  questions  upon  the 
mandamus,  would  lead  to  difficulties  which  are  insuperable. 
There  might  be  a  judgment  upon  the  quo  warranto,  and,  if 
the  jury  should  find  the  facts  otherwise,  a  different  judgment 
upon  the  mandamus  in  the  same  proceeding,  which  would  be 
a  scandal.  To  permit  the  respondent  in  this  state  of  the 
record  to  raise  issues  of  fact  to  be  tried  by  a  jury  would  be 
in  effect  to  say  that  the  judgment  upon  the  quo  warranto 
is  without  result.  The  respondent  is,  however,  not  without 
remedy.  If  it  was  aware  of  the  proceedings  while  they  were 
pending,  and  they  affected  its  rights  and  the  control  of  the 
corporation,  it  could  have  asked  leave  to  intervene  for  the 
purpose  of  protecting  its  interests.  If  it  was  without  infor- 
mation of  those  proceedings  until  after  the  judgment,  it  could 
come  before  the  court  and  set  forth  the  facts  upon  which 
it  relies,  asking  leave  to  intervene  and  to  have  the  judgment 
opened  in  analogy  to  the  proceedings  in  opening  judgments 
for  sums  of  money. 

The  mandamus  will  not  be  made  peremptory  for  the  period 
of  ten  days  from  the  filing  of  this  opinion,  in  order  to  allow 
the  respondent  to  take  such  action  as  may  seem  to  it  best. 


Oronkrite,  to  use,  eto.,  v.  Trexler  et  al. 

Partnership ^-Joint  stock  company  at  common  law — Practice  {C,  P), 

An  unincorporated  joint  stock  company  organized  to  trade  in  land  is 
essentially  a  partnership,  and  lands  held  by  such  an  association  are  not 
subject  to  judgment  or  levy  and  sale  at  the  suit  of  a  separate  creditor  of 
one  of  the  members. 

In  a  suit  against  members  of  a  joint  stock  company  as  partners  the 
rule  of  court  applies  which,  in  the  absence  of  an  affidavit  denying  part- 
nership, declares  that  the  partnership  shall  be  taken  as  admitted. 

Rule  for  new  trial.  C.  P.  No.  i,  Philadelphia  Co.  Dec. 
T.,  1893,  No.  634. 

Richard  Salinger,  for  rule. 

W.  S.  Price,  Joseph  deF.  Junkin  and  H,  C.  Brown,  contra. 
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Bregy,  J.,  Dec.  22,  1897. — ^The  two  principal  reasons 
urged  for  a  new  trial  are,  first,  that  the  trial  judge  erred  in 
holding  the  defendants  to  be  bound  by  the  rule  of  court  which 
provides,  that  in  all  actions  by  or  against  partners,  it  shall 
not  be  necessary  for  the  plaintiff,  on  the  trial,  to  prove  the 
partnership,  but  the  same  shall  be  taken  to  be  admitted  as 
alleged  on  the  record,  unless  one  or  more  of  the  defendants, 
or  some  person  for  him  or  them,  shall,  at  or  before  filing  his 
or  their  plea,  file  an  affidavit  denying  the  existence  of  the 
partnership  in  relation  to  the  subject-matter  of  the  action, 
and  stating  to  the  best  of  his  or  their  knowledge  and  belief 
whether  there  is  any  such  partnership  and  who  are  parties 
to  it;  and  second,  in  his  refusal  to  admit  in  evidence  a  letter 
written  by  the  legal  plaintiff. 

The  suit  was  brought  against  some  seventy-five  men, 
"trading  as  the  Bryn  Mawr  Land  Association."  This  state- 
ment averred  that  the  defendants  were  members  of  an  unin- 
corporated association.  Of  the  defendants,  but  a  few  were 
served.  They  pleaded.  At  the  trial  they  demanded  that  the 
plaintiff  prove  his  employment  by  all  the  defendants,  but,  as 
they  had  filed  no  affidavit  denying  partnership,  the  trial  judge 
held  that  the  rule  of  court  before  quoted  governed  the  case, 
and  that,  as  there  was  no  denial  of  partnership,  it  was  to  be 
taken  as  admitted.  This  is  one  of  the  reasons  urged  for  a 
new  trial. 

The  status  of  unincorporated  associations  has  been  defined 
frequently  of  late  in  our  state,  and  a  careful  reading  of  the 
decisions  will  show  that  those  for  profit  are  regarded  in  law 
as  partnerships.  They  have  the  distinguishing  features  of  a 
partnership.  Those  associated  contribute  money  or  some- 
thing of  value  to  a  joint  undertaking  for  joint  benefit:  Ash  v, 
Guie,  97  Pa.  499. 

The  point  is  expressly  ruled  in  Morrison's  Est.,  153  Pa. 
337,  where  it  is  said  "an  unincorporated  joint  stock  company, 
organized  to  trade  in  land,  is  essentially  a  partnership,  and 
lands  held  by  such  association  are  not  subject  to  judgment 
or  levy  and  sale  at  the  suit  of  a  separate  creditor  of  one  of  the 
members."     See  Oliver's  Est.,  136  Pa.  58. 

Bearing  in  mind  that  the  Bryn  Mawr  Land  Association 
was  organized  for  profit,  it  will  be  seen  that  Liederkranz 
Society  V,  Germania  Turn-Verein,  163  Pa.  265,  is  not  in  con- 
flict with  the  authorities  just  cited. 

As  to  the  second  reason  relied  on:  The  suit  was  brought 
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to  December  Term,  1893.  The  deposition  of  the  legal  plain- 
tiff, then  a  resident  of  Chicago,  was  taken  in  1895,  ^-nd  it  was 
offered  in  evidence  at  the  trial.  The  defendants  then  offered 
in  evidence  a  letter  from  the  legal  plaintiff  to  one  W.  S.  Har- 
vey, of  Philadelphia,  dated  Feb.  2,  1894.  Mr.  Harvey  was 
well  known  to  the  defendants,  and  he  knew  that  they  were 
engaged  in  litigation  with  Cronkrite,  as  the  letter  shows. 
No  cross-interrogatory  concerning  the  letter  was  addressed 
to  Cronkrite;  no  commission  was  issued  to  take  his  testi- 
mony for  the  defendants.  He  was  not  brought  on  to  the 
trial,  although  he  was  at  that  time  in  New  York  city,  and  no 
evidence  other  than  that  of  Mr.  Harvey,  that  he  had  re- 
ceived the  letter  in  the  mail  and  knew  Cronkrite's  signa- 
ture, was  produced  to  prove  the  letter.  The  objection  of 
the  plaintiff  to  the  admission  of  the  letter  in  evidence  was 
sustained.  The  letter  is  a  lengthy  one.  It  does  not  contain 
any  statement  that  the  plaintiff  has  no  claim  against  the  de- 
fendants, but  the  defendants  contended  that  it  was  relevant 
as  bearing  upon  some  of  his  answers  to  the  interrogatories 
read  in  the  case.  It  might  have  thrown  doubt  upon  the  bona 
fides  of  the  assignment  to  the  use-plaintiff,  but  the  letter  was 
written  in  1894,  and  in  1895,  Cronkrite,  when  testifying,  said 
nothing  to  affect  his  assignee's  claim. 

The  cases  cited  by  the  defendants  in  support  of  their  con- 
tention that  the  letter  should  have  been  admitted  in  evidence 
are  summed  up  in  Rothrock,  Exr.,  v,  Gallagher,  91  Pa. 
108,  in  which  case  Mercur,  J.,  says  (page  113):  "The  de- 
cisions applicable  to  the  eighth  and  tenth  assignments  are 
not  in  harmony  with  each  other.  In  2  Greenl.  on  Ev.,  Sec- 
tions 462,  467,  McAteer  v.  McMullen,  2  Barr,  32;  Wright  v, 
Crumptsty,  supra,  it  is  said  that  a  witness  cannot  be  dis- 
credited by  proof  of  contradictory  statements,  unless  he  be 
first  examined  as  to  such  statements,  so  as  to  give  an  oppor- 
tunity of  explanation.  On  the  contrary,  it  is  held  in  Sharp 
V.  Emmet,  5  Whart.  288;  Kay  v.  Fredrigal,  3  Barr,  221; 
Walden  v.  Finch,  20  Sm.  460,  whether  his  attention  must 
first  be  called  to  the  matter  rests  in  the  sound  discretion  of 
the  judge,  and,  unless  that  discretion  be  abused,  its  exercise 
is  not  ground  for  reversal.  We  think  it  best  to  adhere  to  the 
rule  laid  down  in  the  last  case.  So  holding,  we  see  no  such 
abuse  of  a  sound  discretion  in  this  case  as  to  give  cause  for 
reversal.  The  testimony  of  the  witness  was  by  deposition. 
When   it   was   taken,    the   defendant   does   not   appear   to 
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have  had  knowledge  of  the  declarations  sought  to  be 
proved." 

We  think  in  this  case  the  trial  judge  exercised  a  sound 
discretion.  The  defendants  had  ample  opportunity  to  secure 
the  testimony  of  Cronkrite  as  to  the  letter,  even  if  it  con- 
tained anything  to  contradict  his  testimony  taken  under  the 
commission,  and  as  to  this  point  we  are  inclined  to  think  that 
there  was  nothing  in  the  letter,  plainly  or  by  necessary  im- 
plication, working  such  a  result. 

The  rule  for  a  new  trial  is  discharged. 


In  re  German  Evangelioal  Lutheran  Church  of  St.  Peter  in 
West  Philadelphia. 

Corporations^^ Charters — Amendments — Public  policy — Foreign 
language. 

The  language  of  Pennsylvania  and  of  the  United  States  is  the  English 
language. 

The  court  of  common  pleas  will  not  grant  an  amendment  to  the  charter 
of  a  church  to  require  the  services,  teachings  and  business  of  the  congnre- 
gation  or  church  to  be  conducted  exclusively  in  a  foreign  language. 

Application  for  approval  of  amendments  to  charter.  C  P. 
No.  I,  Philadelphia  Co.     March  T.,  1897,  No.  834. 

Gustave  R.  Schaefer,  for  application. 

Beitler,  J.,  June  12,  1897. — On  April  15,  1897,  ^he  pe- 
tition of  the  German  Evangelical  Lutheran  Church  of  St. 
Peter  in  West  Philadelphia  was  presented,  setting  out  that 
at  a  meeting  of  the  membership  of  said  church  corporation, 
duly  called  for  that  purpose,  certain  amendments  to  the 
charter  had  been  adopted,  and  praying  the  court  to  approve 
such  amendments.  The  application  has  been  advertised  and 
now  comes  before  the  court  for  approval.  No  objections  to 
the  proposed  amendments  have  been  presented. 

The  church  was  incorporated  by  decree  of  the  court  of 
common  pleas  on  June  3,  1872.  The  charter  provided  that 
"this  charter  cannot  be  altered  except  upon  approval  by  a 
majority  of  two-thirds  of  the  votes  polled  at  a  congrega- 
tional election,  which  shall  have  been  announced  from  the 
pulpit  four  weeks  previously,  and  subject  to  the  approval  of 
the  court  of  common  pleas  for  the  city  and  county  of  Phila- 
delphia." 

It  is  under  this  clause  in  the  charter  that  this  court  is  asked 
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to  approve  the  amendments.  The  power  to  do  so  is  con- 
ferred by  the  Act  of  April  17,  1876,  Section  12,  P.  L.  30, 
which  provides  that  the  amendments  desired  shall  be  ex- 
hibited to  the  "court  of  common  pleas  of  the  proper  county 
.  .  .  when,  if  said  court  shall  be  of  opinion  such  alterations 
are  or  will  be  lawful  and  beneficial,  and  do  not  conflict  with 
the  requirements  of  the  statute  to  which  this  is  a  supplement 
or  of  the  Constitution,  it  shall  be  the  duty  of  said  court  to 
direct  notice  to  be  given  .  .  .  and  after  decree  made  .  .  . 
the  same  shall  be  deemed  and  taken  to  be  a  part  of  the  char- 
ter of  the  said  corporation."  The  Act  of  1876  was  a  sup- 
plement to  the  Act  of  April  29,  1874. 

The  petition  sets  out  that  since  its  incorporation  the 
church  has  pursued  the  object  of  its  incorporation  in  West 
Philadelphia,  and  that  its  services,  business,  etc.,  have  been 
conducted  in  the  German  language. 

The  petition  presents  two  amendments  for  approval.  The 
first  strikes  out  all  of  the  second  article  of  the  charter  and 
proposes  a  new  article  in  place  of  it.  With  the  exception 
of  some  changes  in  language,  the  principal  alteration  pro- 
posed is  to  insert  the  following  new  section:  "(r)  The  serv- 
ices, teachings  and  business  of  the  said  congregation  or 
church  shall  be  forever  conducted  exclusively  in  the  German 
language.  'In  the  event  of  the  said  congregation  or  church 
changing  the  said  services,  teachings  and  business  from  the 
German  to  any  other  language,  then  all  its  property  and 
effects  shall  forthwith  become  the  absolute  property  of  the 
German  Evangelical  St.  Paul's  Church,  situate  at  the  north- 
east corner  of  St.  John  and  Brown  streets,  Philadelphia,  for 
the  purpose  of  conducting  services  according  to  the  *Un- 
altered  Augsburg  Confession'  and  'Luther's  Small  Cate- 
chism' in  the  German  language." 

The  second  proposed  amendment  seeks  to  further  bind  the 
church  to  forever  use  the  German  language  in  its  services, 
teachings  and  business  by  providing  that  the  new  section  in 
Art.  II  cannot  be  amended.  "It  being"  (says  the  petition) 
"the  express  object  and  intention  of  the  congregation  that 
the  said  sections,  a,  b  and  r  of  Art.  11  of  the  amended  charter 
shall  never  be  amended  nor  subject  to  amendment." 

The  court,  then,  in  determining  whether  to  approve  these 
amendments,  must  decide  whether  it  is  lawful  and  beneficial 
that  they  should  be  approved,  and  whether  it  is  not  against 
public  policy  to  approve  them. 
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No  one  will  attempt  to  say  aught  against  the  Germans 
in  our  community.  They  have,  since  the  early  days  of  the 
colony,  composed  a  considerable  part  of  the  total  popula- 
tion. They  have  made  their  deep  impress  upon  the  history 
of  the  colony  and  of  the  state.  They  have  contributed  men 
eminent  in  the  various  walks  of  life,  and  no  state  in  the  union, 
perhaps,  has  derived  more  benefit  from  any  one  race  of  im- 
migrants than  has  Pennsylvania  from  the  Dutch  and  Ger- 
mans. Their  right  to  worship  God  according  to  the  Augs- 
burg Confession,  or  according  to  any  other  creed,  is  secured 
to  them  by  the  Constitution.  So,  likewise,  may  they  con- 
duct the  services  in  their  churches  in  the  German  language, 
if  those  composing  the  congregation  so  desire.  But  the  ob- 
ject sought  to  be  attained  by  the  amendments  now  pre- 
sented to  the  court  is  not  to  secure  to  the  Evangelical  Church 
of  St.  Peter  in  West  Philadelphia  the  right  to  use  the  Ger- 
man language  in  the  church  services,  but  it  is  to  prevent  the 
congregation  for  all  time  from  using  the  English  language  in 
those  services,  whether  a  majority  or  even  all  of  the  congre- 
gation so  desire  or  not.  While  we  are,  of  course,  not  ad- 
vised of  the  moving  cause  for  the  suggested  amendments,  it 
is  not  difficult  to  surmise  why  they  are  proposed.  The  Ger- 
mans, in  modern  days,  have  shown  more  desire  to  amalga- 
mate with  the  English-speaking  masses  in  this  state  than 
they  did  in  the  early  days  of  the  state's  history,  and  we  daily 
see  children,  born  here  of  German  parents  who  emigrated 
to  this  country,  who,  while  they  may  understand  the  German 
language,  habitually  use  the  English  language  even  in  the 
home  circle.  The  majority,  perhaps  all  the  congregation  of 
St.  Peter's  Church,  are  evidently  bent  upon  forcing  the 
younger  generation,  as  they  grow  up  to  have  a  voice  in  the 
church's  affairs,  to  continue  the  use  of  the  German  language 
at  least  in  the  church.  Should  the  majority  of  the  congre- 
gation at  any  time  hereafter  conduct  even  the  business  of  the 
corporation  in  the  English  language,  there  is  to  result  at 
once  an  entire  loss  of  all  the  corporate  assets,  which  are  there- 
after to  become  the  "absolute"  property  of  St.  Paul's  Church, 
"for  the  purpose  of  conducting  services  ...  in  the  German 
language." 

We  cannot  regard  these  proposed  amendments  other  than 
as  against  public  policy.  The  language  of  this  state  and 
this  country  is  the  English  language,  and  this  court  cannot 
sanction  or  in  any  way  approve  an  effort  on  the  part  of  the 
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German-Speaking  citizens  composing  St.  Peter's  Church  to 
prevent  their  successors,  if  they  desire  to  change  the  language 
spoken  in  the  church  to  the  EngHsh  tongue,  to  do  so. 

The  proposed  amendments  therefore  are  not  approved,  and 
the  prayer  of  the  petition  is  refused. 


Torpy  V.  Webster. 

Wages — Farm  labor — Act  of  May  12,  i8gi^  P.  L,  5^ — Notice. 

Under  the  Act  of  May  12,  1891,  P.  L.  54,  wages  for  hand  labor  and  farm 
labor  are  entitled  to  preference  in  the  distribution  of  a  fund  raised  by 
sheriflf's  sale. 

The  enumeration  of  different  classes  of  employes  in  the  Act  of  May  12, 
1891,  carries  with  it  the  implication  of  the  corresponding  kinds  of  busi- 
ness in  which  such  employes  are  usually  engaged  in  the  performance  of 
labor  or  services. 

Under  the  Act  of  May  12,  1891,  where  the  property  of  an  insolvent  em- 
ployer is  sold  under  execution,  the  notice  of  a  wages  claim  to  the  sheriff 
need  not  state  that  the  claim  is  a  lien  upon  any  particular  property.  The 
law  itself  is  a  standing  notice  to  all  parties  of  the  extent  and  application 
of  the  lien. 

The  fact  that  the  debts  of  an  execution  debtor  largely  exceed  the  pro- 
ceeds of  the  sheriff's  sale  is  evidence  of  insolvency  under  the  wages  Acts 
of  1872  and  1891. 

Where  the  property  of  an  insolvent  employer  is  sold  by  the  sheriff  ref- 
erence in  the  notice  of  a  wages  claimant  to  writs  in  the  hands  of  a  sheriff 
is  sufficient. 

Sur  distribution  of  proceeds  of  sheriflf's  sale  paid  into 
court.     Tioga  Common  Pleas.     Jan.  T.,  1898,  No.  115. 

5.  F.  Ckannell  and  Sherwood  &  Owlett,  for  execution  credi- 
tors. 
D.  L.  Deane,  for  labor  claimant. 

Mitchell,  P.  J.,  Feb.  28,  1898. — ^This  matter  is  before  us 
by  agreement  of  counsel  for  all  parties  interested  and  was 
argued  on  the  21st  inst.  in  respect  to  the  suflfiiciency  of  the 
notices  of  labor  claims,  which  question,  it  was  agreed,  should 
be  disposed  of  as  preliminary  to  further  hearing.  This, 
therefore,  is  the  only  question  we  now  have  to  consider. 

The  amount  paid  into  court  and  here  for  distribution  is 
$64.14,  proceeds  of  sheriflTs  sale  of  certain  farm  produce, 
farming  implements  and  household  property  of  the  defendant. 
This  fund  is  claimed  by  this  plaintiflF  and  other  execution 
creditors  of  this  defendant  and  by  certain   farm   and   hand 
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laborers  who  gave  notices  of  their  claims  to  the  sheriff  before 
he  sold  the  property  from  sale  of  which  it  arose. 

The  notices  are  all  substantially  in  the  same  form,  where- 
fore but  one  of  them  needs  be  here  given,  and  that  is  as  fol- 
lows: 

"J.  L.  Webster, 

"To  Eugene  Wilson,  Dn 

"To  lof  days  labor,  hand  labor  and  farm  labor,  Sept.  14  to 
Dec.  30,  1897,  at  $1  per  day,  $10.75. 
"To  the  Sheriff  of  Tioga  County: 

"Take  notice  that  there  is  due  and  owing  to  me  by  J.  L. 
Webster,  the  sum  of  $10.75,  for  hand  and  farm  labor  per- 
formed by  me  for  said  J.  L.  Webster,  on  and  between  the 
dates  above  mentioned,  to  wit,  Sept.  14,  1897,  and  Dec.  30, 
1897,  which  sum  I  hereby  claim  out  of  the  proceeds  of  any 
sale  made,  or  to  be  made  by  you,  of  the  property  of  the  said 
J.  L.  Webster,  on  any  writ  or  writs  of  execution  in  your 
hands  against  said  J.  L.  Webster;  and  you  are  hereby  notified 
and  required  to  pay  me  such  sum  out  of  the  proceeds  of  any 
such  sale  when  received  by  you. 

"Eugene  Wilson, 
"By  D.  L.  Deane,  his  attorney. 

"Jan.  10,  1898." 

All  the  notices  were  indorsed  as  received  by  the  sheriff 
Jan.  10,  1898.  The  sale  was  made  Jan.  18,  1898,  and  is  so 
returned  on  the  writ  in  the  above  case.  The  total  amount 
of  all  the  executions  in  the  hands  of  the  sheriff  at  the  time 
of  the  sale,  exclusive  of  interest  and  costs,  was  $127.72,  and 
the  entire  proceeds  of  the  sale  amounted  to  $76,  which,  less 
the  costs  on  the  writ  in  this  case,  leaves  the  balance  paid  into 
court  for  distribution,  as  before  stated,  $64.14.  The  levies 
were  upon  the  same  property  upon  all  the  writs,  and  all  of  the 
property  was  sold.  It  nowhere  appears,  nor  was  it  alleged  at 
the  argument,  that  the  defendant  owned  any  other  property 
subject  to  levy  and  sale  on  execution.  The  rights  of  in- 
quisition and  exemption  were  waived  in  each  case.  Among 
the  articles  sold  was  one  cow,  a  quantity  of  hay,  one  reaper, 
one  drag,  one  heating-stove  and  pipe,  one  cook-stove  and 
fixtures,  one  table,  two  beds  and  bedding,  nine  chairs,  a  lot 
of  dishes  and  carpets,  one  lumber  wagon,  defendant's  interest 
in  a  set  of  double  harness  and  a  quantity  of  straw. 

It  is  reasonable  to  assume  that  creditors  so  diligent  and 
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unsparing,  in  levying  upon  and  selling  property  upon 
executions  for  collection  of  their  claims,  as  these 
plaintiffs  appear  to  have  been,  are  not  likely  to  have 
overlooked  anything  their  debtor  had  that  could  be 
taken  and  sold  for  that  purpose.  We  assume,  therefore,  that 
everything  that  the  defendant  had  was  thus  taken  and  sold; 
and  in  such  a  case  it  is  but  reasonable  to  find,  and  we  do 
therefore  find,  that  this  defendant  was  insolvent  at  and  before 
the  sale  before  referred  to.  In  this  connection  we  should 
add  that  the  pending  labor  claims  amount  to  $91.31,  which, 
added  to  the  sum  of  the  debts  in  execution  ($127.72  as  before 
stated)  shows  the  total  claims  to  be  $219.09,  more  than  three 
times  the  net  proceeds  of  the  sale. 

Six  objections  to  the  allowance  of  these  labor  claims  were 
made  by  the  attorneys  for  the  execution  creditors,  which  we 
notice  and  dispose  of  as  follows: 

"First.  The  notices  do  not  state  any  business  in  which  the 
defendant  is  engaged."  This  is  a  fact  which  we  think  we 
should  infer  from  the  statement  of  the  kind  of  labor  described 
in  the  notices — "hand  and  farm  labor."  The  Act  of  May  12, 
1 89 1,  P.  L.  54,  expressly  includes  "hand  laborer  and  farm 
laborer,"  and  the  enumeration  of  the  different  classes  of  em- 
ployes in  that  Act  carries  with  it  the  implication  of  the  corre- 
sponding kinds  of  business  in  which  such  employes  are 
usually  engaged  in  the  performance  of  labor  or  services: 
Sproul  V,  Murray,  156  Pa.  293. 

"Second.  The  notices  do  not  state  the  claims  are  a  lien 
upon  any  particular  property."  But  this  case,  as  we  think, 
comes  under  Section  3  of  the  Act  of  1872,  which  still  stands 
as  it  was  originally  enacted;  and,  under  that  section,  the  lien 
allowed  by  the  first  section,  as  it  stands  amended  by  the  Act 
of  1 89 1  before  referred  to,  is  expressly  extended  to  every  and 
all  the  property  taken  in  execution  against  the  persons  for 
whom  the  services  are  performed.  And  that  section  expressly 
includes  all  cases  of  insolvent  employers  of  the  different 
classes  of  employes  enumerated  in  the  first  section  as  it 
stands  under  the  Act  of  1891:  Wolf  v,  Tillinghast,  3  Dist. 
Rep.  388;  Hartman's  Ap.,  107  Pa.  327.  Therefore,  as  the 
lien  is  extended  to  2AI  property  of  such  insolvent  execution 
debtors,  the  lazv  itself  is  a  standing  notice  to  all  parties  of  the 
extent  and  application  of  the  lien,  and  no  notice  as 
to  that,  in  such  a  case,  is  required  from  the  labor 
claimant:  Wolf  v,   Tillinghast,   supra,   where  this  subject 
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is  very  clearly  and  convincingly  discussed  to  this  effect. 
And,  surely,  in  such  a  case  as  we  have  here,  our  conclusion 
that  this  defendant  is  insolvent  is  clearly  justified  and  plainly 
legitimate.  For,  as  is  said  by  the  late  Justice  Clark  (Hart- 
man's  Ap.,  supra),  the  "execution"  mentioned  in  the  third 
section  (of  the  Act  of  1872)  is  one  "against  them,"  that  is,  the 
employers,  for  collection  of  their  own  proper  debts;  and 
"such  a  writ,  if  executed  by  levy  and  sale,  may  justly  be  re- 
garded as  denoting  a  condition  of  actual  insolvency."  See 
also  Wolf  V,  Tillinghast,  supra.  Further,  it  is  authorita- 
tively held  that  the  fact  that  the  debts  in  execution  largely 
exceed  the  proceeds  of  sale  is  evidence  of  insolvency  under 
these  Acts:  Hoflfa  v.  Person,  i  Pa.  Super  Ct.  357.  Indeed, 
such  a  financial  status  is  generally  recognized  as  evidence  of 
an  act  of  bankruptcy  or  insolvency,  in  legislation  on  these 
subjects,  as  well  as  in  judicial  construction.  And  it  may 
well  be  doubted  whether,  since  the  radical  changes  made  by 
the  Act  of  1 89 1  before  referred  to,  there  is  any  longer  any 
such  distinction  in  regard  to  the  extent  of  the  liens  of  labor 
claims  as  has  so  often  been  made  by  our  courts,  in  respect 
to  such  claims  under  the  law  as  it  formerly  stood:  McCleas- 
ter's  Assigned  Est,  15  Pa.  C.  C  R.  121,  123. 

"Third.  The  notices  do  not  state  that  the  claims  are  a  lien 
upon  any  property  whatever."  What  we  have  said  in  re- 
spect to  the  second  objection  is  sufficient  reply  to  this. 

"Fourth.  The  notices  do  not  describe  any  process  or  deed 
of  assignment  as  against  which  the  claims  are  made."  But 
they  do  refer  to  "any  writ  or  writs  of  execution  in  your  (the 
sheriflf's)  hands  against  said  J.  L.  Webster,"  the  defendant  in 
all  the  writs  in  the  sheriff's  hands  at  the  time  the  notices  were 
served;  and  they  are  attached  to  the  writ  (in  this  case)  upon 
which  the  property  was  sold,  and  are  so  returned  by  the 
sheriff.  All  the  defendant's  personal  property  within  the 
jurisdiction  was  subject  to  the  lien  of  all  the  executions  in 
the  sheriff's  hands,  and,  in  such  a  case  as  this,  as  we  have 
shown,  the  labor  claims  are,  by  the  statute,  made  preferred 
liens  upon  all  of  his  property  covered  by  those  writs.  So 
that  the  law  itself  is  notice  of  these  facts,  in  such  a  case  as 
this,  however,  it  may  be  held  in  cases  arising  under  the  first 
section  of  the  statute  as  it  now  stands.  Indeed,  the  sheriff 
must  have  understood  the  notices  to  have  reference  to  the 
writs  in  his  hands,  for  he  attached  them  to  his  return  of  sale 
upon  them  out  of  the  proceeds  of  which  payment  was  claimed 
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by  the  persons  who  gave  them.  And  we  think  they  must 
have  been  so  understood  by  the  plaintiffs  in  the  writs,  for 
**certainty  to  a  common  intent"  is  all  that  should  be  required 
in  such  a  case.  If  the  case  were  one  of  a  sale  or  transfer 
during  the  life  and  solvency  of  the  employer  (conceding  for 
the  sake  of  argument  that  the  amended  Act  covers  such  a 
case)  arising  under  the  first  section  of  the  Act,  perhaps  the 
lien  of  the  claims  would  be  limited  to  the  specific  property 
appertaining  to  the  employer's  business  in  which  the  services 
were  rendered.  It  is  in  cases  of  that  character  that  the  strict 
rules  in  relation  to  notice  have  been  laid  down.  But  in 
cases  arising,  as  this  does,  under  the  third  section,  such 
strictness  should  not  be  insisted  upon,  because  the  reason 
and  necessity  for  it  do  not  exist;  the  reason  ceasing,  the  rule 
also  ceases.  For,  under  that  section,  the  defendant  must 
be  dead,  insolvent  or  denuded  of  his  property  by  assignment; 
and  if  the  property  against  which  claim  is  made  is  taken  in 
execution,  it  must  be  so  taken  on  a  writ  against  the  employer 
himself;  and  then,  we  repeat,  the  lien  for  preference  extends 
to  all  his  property,  whether  appurtenant  to  the  business  in 
which  the  services  are  rendered  or  not.  Therefore,  we  think 
the  reference  to  the  writs  in  the  sheriff's  hands  was  sufficient 
notice  of  the  process  under  the  execution  of  which  these 
claims  were  made:  Timmes  v.  Metz,  156  Pa.  384. 

"Fifth.  The  notices  do  not  state  that  the  sheriff  has  a  lien 
upon  any  particular  property,  or  upon  any  property  what- 
ever." But  the  notices  do  refer  to  executions  in  the  sheriff's 
hands,  and  the  law  makes  the  executions  liens  upon  all  the 
defendant's  personal  property  within  the  jurisdiction,  and 
extends  the  lien  of  the  labor  claims  in  like  manner.  Further- 
more, levies  had  been  made  upon  all  the  property  sold,  and 
upon  all  the  writs,  before  the  notices  were  given  to  the  sheriff. 
So  that  the  property  from  sale  of  which  this  fund  arose  was 
within  the  sheriff's  grasp  when  the  notices  were  served;  and 
under  this  state  of  facts,  the  law  was  sufficient  notice  of  a 
claim  of  lien  upon  all  the  defendant's  property  in  its  grasp 
at  the  time  of  such  service.  Of  all  this,  therefore,  the  sheriff 
and  all  the  execution  plaintiffs  were  bound  to  take  notice 
upon  services  of  these  labor  claims:  Timmes  v,  Metz,  156 
Pa.  384;  Wolf  V.  Tillinghast,  supra. 

"Sixth.  The  notices  do  not  show  that  any  property  of  the 
defendant  was  in  the  grasp  of  the  law,  either  by  reason  of 
death,  insolvency  or  assignment."     But  the  notices  do  allege 
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facts  which  taken  in  connection  with  the  facts  of  record  as 
they  appear  in  the  writs,  and  the  sheriff's  return  of  them, 
operate  in  law  to  charge  the  parties  interested  with  notice  of 
the  claims,  as  made  against  the  property  levied  upon,  and 
with  notice  of  the  defendant's  insolvency.  Therefore,  what 
we  have  said  in  reply  to  former  objections  is  a  sufficient 
answer  to  this. 

Our  first  impression  formed  from  our  recollection  of  the 
many  cases  in  which  strict  rules  as  to  requirements  in  respect 
to  notices  of  labor  claims  have  been  so  frequently  laid  down 
was  that  these  notices  are,  in  some  respects,  fatally  defective; 
but  upon  very  full  examination,  and  after  most  careful  de- 
liberation, we  have  reached  the  conclusions  before  stated, 
therefore,  we  hold  these  notices  sufficient  in  cases  of  this  char- 
rxter,  and  all  the  objections  to  them  are  overruled  and  set 
aside.  From  R.  K  Young,  Esq.,  Wellsboro,  Pa. 


Johnson  v.  Wanamaker. 

Practice  (C.  P.) — Quantum  meruit — Evidence. 

The  meaning  of  the  term  quantum  meruit  is  fixed  by  the  form  of  the 
old  pleadings,  wherein  the  plaintiff  averred  that  the  defendant  promised 
to  pay  him  so  much  money  as  he  therefor  reasonably  deserved  to  have. 

The  jury  or  other  substituted  tribunal  inquiring  into  the  facts  must 
therefore  weigh  all  the  evidence  submitted  tending  to  throw  light  upon 
the  determination  of  the  question  of  reasonable  desert.  The  usual  price 
paid  to  persons  in  a  trade  is  one  kind  of  evidence  bearing  on  such  sub- 
ject; the  cost  of  the  material  and  labor  is  another  item  of  the  evidence 
bearing  on  the  subject,  and  so  there  may  be  others,  all  of  which  must  be 
taken  into  consideration  by  the  jury  for  the  purpose  of  determining  the 
one  fact,  to  wit,  how  much  did  the  plaintiff  deserve? 

Exceptions  to  referee's  report.  C.  P.  No.  2,  Philadelphia 
Co.     June  T.,  1895,  No.  423. 

John  G.  Johnson,  for  plaintiff. 
P.  F.  Rothermel,  for  defendant. 

Sulzberger,  J.,  Jan.  3,  1898. — The  main  question  in  this 
case  is  raised  by  the  tenth  exception  of  the  defendant,  alleg- 
ing: that  the  referee  erred  in  recommending  judgment  in  favor 
of  the  plaintiff  for  $5,299.74. 

The  learned  referee  found  that  the  defendant  had  employed 
the  plaintiff  to  do  certain  work  on  an  assumpsit  on  a  quantum 
meruit.     Exactly  what  quantum  meruit  means  in  the  law  is 
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fixed  by  the  form  of  the  old  pleadings,  wherein  the  plaintiflf 
averred  that  the  defendant  promised  to  pay  him  so  much 
money  as  he  therefor  reasonably  deserved  to  have. 

The  jury  or  other  substituted  tribunal  inquiring  into  the 
facts  must  therefore  weigh  all  the  evidence  submitted  tending 
to  throw  light  upon  the  determination  of  the  question  of 
reasonable  desert.  The  usual  price  paid  to  persons  in  a  trade 
is  one  kind  of  evidence  bearing  on  such  subject;  the  cost  of 
the  material  and  labor  is  another  item  of  evidence  bearing  on 
the  subject,  and  so  there  may  be  others,  all  of  which  must  be 
taken  into  consideration  by  the  jury  for  the  purpose  of  de- 
termining the  one  fact,  to  wit,  how  much  did  the  plaintiff 
deserve? 

In  the  case  before  us,  it  is  quite  plain  from  the  referee's 
report  that  there  were  presented  to  him  items  of  evidence 
of  both  the  kinds  above  enumerated,  and  it  is  equally  clear 
that  he  paid  heed  only  to  one  kind.  Indeed,  he  seems  \o 
have  labored  under  the  impression  that  these  two  kinds  of 
evidence  as  elements  of  computation  of  value  are  inconsistent 
with  each  other.  In  this  he  erred.  It  was  his  province  to 
examine  all  the  evidence,  and  from  a  full  consideration  of  all 
of  it  to  reach  a  conclusion. 

As  this  case  must  necessarily  go  back  to  the  referee,  it  may 
be  well  to  remark  that  testimony  showing  the  usual  price 
charged,  without  supplementary  testimony  that  it  is  also  the 
usual  price  paid,  is  but  moderate  evidence  of  the  real  value 
of  services.  Nor  does  it  seem  to  us  that  the  value  of  services 
can  in  any  manner  depend  on  the  circumstance  that  there 
has  not  been  a  specific  agreement  on  the  price.  Where  there 
is  such  a  specific  agreement  the  dispute  cannot  arise.  Its 
absence,  therefore,  makes  necessary  "the  determination  of  a 
jury  who  will  assess  such  a  sum  in  damages  as  they  think  he 
really  merited:"  Blackstone,  Book  3,  page  161. 

We  are  quite  agreed  that  the  absence  of  a  specific  agree- 
ment as  to  price  is  not  an  independent  element  of  value  addi- 
tional to  work,  material  or  profits.  Yet  the  learned  auditor 
seems  to  have  given  much  weight  to  it  in  making  his  assess- 
ment of  damages. 

We  find  no  other  substantial  error  in  the  learned  referee's 
report  of  which  the  defendant  can  complain.  The  eighth  and 
tenth  exceptions  of  the  defendant  are  sustained,  and  the  re- 
port is  referred  back  to  the  referee  for  further  proceedings  in 
accordance  with  this  opinion. 

VOL.  XX.— 31 
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Boas  V.  Fort  Hunter  Boad  Commission  et  aL 

Contract — Impairment  of— Road  commission's  power  to  lay  tax 
under  the  Acts  of  1872. 

The  rights  of  the  holders  of  bonds  issued  by  the  Fort  Hunter  Road 
Commission  under  the  Acts  of  1872,  P.  L.  492  and  855,  authorizing  a  con- 
tract of  loan,  with  power  to  tax  in  order  to  pay  interest  and  principal 
and  permitting  the  pledge  of  the  money  thus  collected,  cannot  be  aflFected 
by  the  fact  that  plaintiff's  land  is  included  in  the  territory  recently  an- 
nexed to  the  city  of  Harrisburg  under  the  Cities*  Act  of  1889.  Plain- 
tiff's land  is  still  subject  to  be  taxed  by  the  commission;  the  extent  of  the 
city's  power  over  the  plaintiff's  land  not  considered. 

Until  the  bonds  are  paid  the  commission's  power  to  levy  a  tax  in  order 
to  provide  money  for  both  principal  and  interest  cannot  be  diminished. 

Hearing  upon  bill  and  answer.  C.  P.  Dauphin  Co. 
Equity  Docket,  No.  231. 

C.  H.  Bergner,  for  plaintiff. 
John.  E.  Pattersofiy  for  defendant. 

McPherson,  J.,  June  22,  1897. — This  case  was  heard  upon 
bill  and  answer.     The  undisputed  facts  are  as  follows: 

The  Fort  Hunter  Road  Commission  was  incorporated  by 
the  Act  of  March  15,  1872,  P.  L.  492,  for  the  purpose  of 
making,  repairing  and  keeping  in  order  so  much  of  the  Har- 
risburg &  Millerstown  turnpike  as  extends  from  the  west- 
ern boundary  of  the  city  of  Harrisburg  to  Fort  Hunter,  in 
Susquehanna  township.  The  turnpike  had  been  abandoned 
for  several  years,  and,  owing  to  the  inability  or  neglect  of 
the  supervisors,  the  road  was  much  in  need  of  repair.  In 
order  to  enable  the  commission  to  discharge  its  duties  to  the 
public,  it  was  given  the  power  possessed  by  township  super- 
visors to  enter  upon  lands  for  the  purpose  of  quarrying  and 
procuring  material  for  making,  repairing  and  draining  roads; 
and  was  also  authorized  "To  lay  a  rate  of  assessment  not  ex- 
ceeding six  mills  on  the  dollar  annually  (upon  the  assessed 
value)  on  all  real  estate,  farms,  houses  and  lots,  pieces  or 
parcels  of  land  lying  along  and  abutting  on  said  piece  of  road, 
and  on  all  personal  property,  offices,  trades  and  occupations 
carried  on  along  the  line  thereof  and  on  the  property  above 
described,  as  fully  as  the  township  supervisors  are  now  by 
law  empowered  to  do;  and  to  collect  the  same  in  like  manner 
and  with  like  powers  as  are  now  by  law  provided  for  the  col- 
lection of  road  taxes."  The  statute  provided  further  that 
the  commission  might  appoint  its  own  collectors;  that  the 
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assessment  should  be  "taken  as  a  road  tax/*  and  might  be 
worked  out  as  such;  and  that  payment  thereof  should 
"exempt  the  property,  trades  and  occupations  thus  assessed 
from  the  payment  of  any  and  all  further  taxation  for  road 
purposes."  The  accounts  of  the  commission  were  to  be  sub- 
mitted to  the  township  auditors,  and  the  road  was  to  be  re- 
garded as  a  free  public  highway  under  the  control  and  ex- 
clusive management  of  the  commission,  and  not  within  the 
jurisdiction  of  the  township  supervisors.  The  Act  reserved 
the  right  of  appeal  after  ten  years  on  the  application  of  a 
majority  of  the  commissioners  or  on  the  petition  of  a  majority 
of  property-owners  on  the  line  of  the  road. 

On  April  3  of  the  same  year  a  supplement  was  passed  (P.  L. 
855)  empowering  the  commission  "to  issue  bonds  to  an 
amount  not  exceeding  the  sum  of  $15,000,  running  not  ex- 
ceeding thirty  years,  on  such  terms  and  at  such  rate  of  in- 
terest not  exceeding  eight  per  cent.,  as  the  said  board  may 
determine" — the  proceeds  to  be  applied  to  the  making  of  a 
turnpike  or  macadam  road — and  providing  further,  that  "the 
tax  now  authorized  to  be  levied  shall  be  pledged  in  said 
bonds  for  the  payment  of  the  interest  thereon  until  due,  and 
the  creation  of  a  sinking  fund  to  pay  the  same  at  maturity, 
except  so  much  of  said  tax  as  may  be  required  to  keep  the 
roadway  in  repair."  In  1873  ^  second  supplement  was 
passed  (P.  L.  406)  authorizing  the  commission  to  erect  toll- 
gates  and  to  establish  rates  of  toll,  but  providing  that  "the 
owners  and  residents  of  land  abutting  upon  said  road,  and 
holders  of  the  bonds  issued  by  said  commission,  shall  be 
exempt  from  the  payment  of  any  toll." 

As  the  result  of  this  legislation  the  commission  is  in  charge 
of  an  independent  road  district,  and  is  bound  to  maintain  a 
turnpike,  but  not  for  its  own  profit.  This  is  an  unusual  obli- 
gation, and  is  accompanied  with  the  unusual  powers  already 
specified.  For  nearly  twenty-five  years  after  the  commission 
was  created  the  western  boundary  of  the  city  was  Maclay 
street,  but  in  March,  1896,  by  virtue  of  proceedings  under 
Art.  Ill  of  the  Cities'  Act  of  1889,  P.  L.  280,  part  of  Sus- 
quehanna township  extending  west  from  Maclay  street  to 
Park  lane  was  taken  into  the  city  and  became  the  Tenth 
ward.  Within  this  annexed  territory  the  plaintiflf  owns  an 
unimproved  lot  abutting  upon  the  turnpike.  There  is  no 
tenant  or  personal  property  upon  the  land. 

Upon  a  date  later  than  March,  1896,  the  commission  laid 
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an  assessment  of  two  and  one-half  mills  for  that  year  on  the 
valuation  of  the  plaintiff's  lot  She  refused  to  work  out  the 
tax,  and  refused  also  to  pay  it  in  money  upon  proper  de- 
mand; whereupon  the  collector  appointed  by  the  commission 
threatened  to  arrest  her  by  virtue  of  his  warrant  and  commit 
her  to  the  county  jail.  For  the  same  year  the  plaintiff's  lot 
was  assessed  for  all  taxes  chargeable  upon  land  within  the 
city;  and  these  taxes  she  has  paid. 

In  accordance  with  the  authority  given  by  the  supplement 
of  April  3,  1872,  the  commission  issued  bonds  as  follows: 

In  1872,  $2,950;  in  1873,  $300;  in  1875,  $700;  in  1876, 
$2,200;  in  1877,  $100;  in  1882,  $200,  total,  $6,450,  bearing 
seven  per  cent,  interest. 

In  1873  $285  of  these  bonds  was  paid;  in  1874,  $315;  in 
1875,  $215;  in  1876,  $135,  total,  $950,  leaving  $5,500  out- 
standing. These  bonds  were  refunded  in  1888  at  five  per 
cent.,  and  additional  bonds  have  since  been  issued  as  follows: 
In  1888,  $2,000;  in  1889,  $2,100,  and  in  1890,  $1,000,  making 
$10,600  of  indebtedness  now  unpaid. 

The  tax  levied  and  collected  by  the  commission  from  year 
to  year  has  been  used  to  maintain  the  road,  to  pay  interest 
on  the  bonds  and  to  create  a  sinking  fund.  At  present 
there  is  no  money  in  this  fund.  If  the  power  of 
the  commission  to  tax  can  only  be  exercised  upon  the  land 
lying  west  of  Park  lane,  the  money  thus  obtained,  added  to 
the  tolls  collected  under  the  Act  of  1873,  will  not  be  adequate 
to  pay  the  yearly  interest  and  provide  for  the  principal  of 
the  bonds,  and  to  keep  the  road  in  proper  repair.  The 
bonds  refer  to  the  two  Acts  of  1872  and  expressly  pledge  the 
tax  for  the  payment  of  the  interest  and  principal. 

DISCUSSION. 

The  plaintiff  argues  that,  because  her  land  now  lies  within 
the  limits  and  is  subject  to  the  taxing  power  of  the  city,  it 
has  been  relieved  from  liability  to  be  taxed  by  the  commis- 
sion. The  extent  of  the  city's  power  over  the  plaintiff's  land 
is  not  now  a  subject  of  controversy.  The  city  is  not  a  party 
to  this  bill,  and  for  that  reason  none  of  its  rights  should  be 
considered.  But  even  if  it  could  be  affected  by  a  decree  in 
this  proceeding,  there  would  be  no  need  to  discuss  the  re- 
spective rights  and  duties  of  the  plaintiff  and  the  city,  for  it 
would  still  be  necessary  to  decide  the  case  upon  the  single 
ground  that  the  rights  of  the  bondholders  are  a  conclusive 
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answer  to  the  plaintiff's  claim  for  relief.  Until  the  bonds 
are  paid  the  commission's  power  to  levy  a  tax  in  order  to 
provide  money  for  both  principal  and  interest  cannot  be 
diminished.  This  proposition  hardly  needs  elaboration.  To 
diminish  the  commission's  power  would  impair  the  obligation 
of  the  contract  between  the  commission  and  the  bondholder. 
The  legislature  authorized  the  commission  to  make  a  con- 
tract of  loan,  gave  it  the  power  to  tax  in  order  to  pay  interest 
and  principal,  and  permitted  it  to  pledge  the  money  thus  to 
be  collected.  By  virtue  of  this  authority  the  commission 
made  the  contract  and  gave  the  pledge  to  the  bondholders. 
If,  therefore,  any  statute — either  the  Cities'  Act  of  1889  or 
another — ^appears  to  take  away  from  the  commission,  either 
in  whole  or  in  part,  any  subject  of  taxation  given  by  the  Act 
of  1872,  the  statute  goes  no  farther  than  the  appearance. 
Otherwise  a  plain  constitutional  provision  would  be  violated, 
for  the  commission's  ability  to  fulfill  its  contract  depends 
largely  upon  its  retaining  unimpaired  the  power  originally 
given. 

For  the  sufficient  reason  thus  indicated  it  must  be  held 
that  the  plaintiff's  land  is  still  subject  to  be  taxed  by  the 
commission.  No  other  question  is  decided  and  in  no  resepct 
does  this  decree  affect  any  right  of  the  city. 

DECREE. 

The  prothonotary  is  directed  to  enter  a  decree  dismissing 
the  plaintiff's  bill  at  her  costs. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Margaret  L.  Hassinger  v.  Millard  K,  and  Dr.  G.  E.  Hassinger, 
AdminifltratorB  of  John  S.  Hassinger,  Deceased. 

Decedent^  estates — Suit  against — Application  of  creditors  to 
intervene. 

In  a  suit  by  a  creditor  against  a  personal  representative  of  a  decedent 
to  recover  a  claim  against  the  estate,  other  creditors  have  no  right  to 
intervene  and  become  co-defendants.  They  have  no  such  right  at  com- 
mon law,  and  there  is  no  statute  enabling  them  to  so  intervene. 

Rule  to  show  cause  why  creditors  should  not  be  allowed 
to  intervene.     C.  P.  Snyder  Co.     Oct.  T.,  1897,  No.  178. 

On  Oct.  16,  1897,  Charles  Boyer,  et  al.,  several  creditors 
of  the  estate  of  John  S.  Hassinger,  deceased,  presented  their 
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petition,  setting  forth,  inter  alia,  that  they  were  creditors  of 
the  decedent  to  the  amount  of  about  $8,000. 

That  the  administrators  are  sons  of  the  plaintiff,  and  that 
the  plaintiff's  counsel  and  the  defendant's  counsel  are  broth- 
ers. That  the  plaintiff  sought  to  recover  about  $2,600,  which 
she  alleges  she  loaned  her  husband  in  his  hfetime,  and  for 
which  she  has  no  notes  or  other  evidences  of  indebtedness. 

That  the  said  decedent's  estate  is  insolvent,  and  that  they 
apprehend  that  no  adequate  defence  will  be  made  against  the 
plaintiff's  claim. 

They  therefore  prayed  permission  to  intervene  as  co- 
defendants. 

The  plaintiff  and  the  administrators  each  filed  an  answer 
admitting  all  the  facts  except  the  allegation  that  no  adequate 
defence  would  be  made  in  the  plaintiff's  action,  and  denying 
any  arrangement  or  combination  under  which  the  plaintiff 
was  to  obtain  judgment. 

/.  C.  Bucher  and  Jacob  Gilbert^  for  the  rule,  cited  Fritz  v. 
Evans,  13  S.  &  R.  9. 

A.  W.  Pottery  for  plaintiff,  and  M.  /.  Pottery  for  the  adminis- 
trators, contra,  cited  17  Am.  &  Eng.  Ency.  of  Law,  633;  Ben- 
nett V.  Penna.  R!  R.  Co.,  17  Pa.  C.  C.  R.  189;  Hower's  Ap., 
127  Pa.  134,  and  Davis  v.  Myers,  8  Kulp,  295. 

McClure,  p.  J.,  Jan.  27,  1898. — By  the  petition  it  ap- 
pears that  John  S.  Hassinger  died  Feb.  23,  1897,  intestate, 
leaving  to  survive  him  a  widow,  the  plaintiff,  and  three  chil- 
dren, two  of  whom  are  the  defendants,  that  the  personal 
estate  is  less  than  $800  and  the  real  estate  worth  less  than 
$8,500,  and  will  not  pay  the  debts;  that  the  action  is  brought 
by  Mrs.  Hassinger  to  recover  money  alleged  to  have  been 
loaned  to  her  husband,  for  which  she  holds  no  obligation 
whatever,  and  has  no  proof  that  will  entitle  her  to  recover; 
that  the  plaintiff  is  the  mother  of  the  defendants,  and  the 
opposing  counsel  brothers.  The  petitioners  further  state  it 
is  their  "belief  that  a  full,  just  and  complete  defence  will  not 
be  made,  and  that  their  rights  as  creditors  may  be  seriously 
affected,"  and  asked  to  be  allowed  to  intervene. 

This  application  is  resisted  by  plaintiff  and  defendant,  who 
in  their  answers  do  not  question  the  fact  that  the  petitioners 
may  be  affected  by  the  result  of  the  trial,  but  deny  any  ar- 
rangement or  understanding  that  no  defence  is  to  be  made, 
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and  say  there  is  no  warrant  or  authority  of  law  for  the  inter- 
vention. 

That  the  plaintiff  should  resist  this  application  we  can 
readily  understand.  Why  the  defendants  do  is  not  so  ap- 
parent. Ordinarily  when  a  man  sees  a  contest  approaching 
he  welcomes  assistance.  But,  taking  the  record  as  made  up, 
can  we  permit  these  creditors  to  come  in  and  defend  the 
action?  Their  counsel  rely  upon  Fritz  v.  Evans,  13  S.  &  R. 
9,  as  a  case  in  point.  The  application  was  there  made  by  the 
heirs  of  Fritz;  they  obtained  leave  of  the  court  to  suggest 
their  interests  on  the  record,  and  to  take  defence  in  the  action 
in  the  name  of  the  executor.  This  decision  was  rendered  in 
1825,  and  was  the  cause  of  the  legislation  of  1834,  requiring 
the  heirs  to  be  brought  in  by  scire  facias  where  the  creditor 
wished  to  look  to  the  land  of  the  decedent  for  his  money. 
Before  that  land  could  be  sold  on  a  judgment  against  the 
executor  in  the  hands  of  the  heirs,  who  had  no  oppportunity 
to  defend  their  inheritance.  This  the  court  held  to  be  con- 
trary to  the  plainest  principles  of  natural  justice  and  the  judg- 
ment was  affirmed.  Here  the  petitioners  have  no  title  to 
any  property  real  or  personal  that  can  be  affected  by  the  ver- 
dict. They  are  simple  contract  creditors  who  now,  by  the 
death  of  Hassinger,  have  a  lien  upon  his  land.  If  the  widow 
sustains  her  claim  their  pro  rata  share  of  the  proceeds  of  the 
sale  of  this  land  will  be  less.  In  this,  however,  it  differs  but 
little  from  an  action  against  a  man  in  full  life.  The  greater 
the  number  of  creditors  and  the  amount  of  their  claims,  un- 
less priority  is  in  some  way  secured,  the  less  there  is  for  each, 
and  yet  none  can  intervene  in  an  action  by  any  of  the  others 
against  a  common  debtor.  If  the  plaintiff  overreaches  him 
his  creditors  have  no  standing  to  complain,  and  if  by  fraud  or 
collusion  between  them  judgment  is  obtained,  their  remedy 
is  in  contesting  the  plaintiff's  rights  to  the  proceeds  of  the 
sheriff's  sale.  Such  a  judgment  creditors  have  no  standing 
to  prevent,  or  to  open  after  its  entry,  for  void  as  it  may  be 
as  to  them,  it  is  good  between  the  parties. 

While  in  equity  all  parties  who  have  any  interest  in  the 
matter  in  controversy  are  freely  admitted  to  prosecute  or 
defend  their  interests,  at  common  law  there  is  no  right  of 
intervention:  Am.  &  Eng.  Ency.  of  Law,  vol.  17,  p.  633, 
et  seq. 

Wherever  the  right  exists  it  will  be  found  to  depend  on  leg- 
islative enactment,  or  where  the  right  or  title  to  some  prop- 
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erty,  real  or  personal,  is  in  question.  Where  ejectment  is 
brought  against  a  tenant  his  landlord  may,  by  the  Act  of 
March  21,  1772,  Section  9,  Purd.  710,  pi.  3,  come  in  and  de- 
fend. And  in  Linderman  v.  Berg,  12  Pa.  301,  it  was  held  that 
this  Act  did  not  entitle  a  vendor  with  covenant  of  warranty  to 
become  a  party  defendant.  A  vendor  with  general  warranty, 
in  Bennett  v.  Penna.  R.  R.  Co.,  17  Pa.  C.  C.  R.  189,  an  action 
of  trespass,  was  also  denied  the  right. 

Replevin  being  an  action  for  a  thing,  any  person  having 
an  interest  in  it,  is  allowed  to  be  heard  in  defence  of  his  in- 
terest: Holmes  v.  Penna.  R.  R.  Co.,  18  W.  N.  C.  429.  In  a 
scire  facias  on  a  mechanic's  lien  a  purchaser  of  the  land  after 
the  commencement  of  the  building  will  be  allowed  to  inter- 
vene: Schultz  V.  Asay,  10  W.  N.  C.  33,  and  a  mortgagee; 
McAdam  v,  Bailey,  i  Phila.  297,  as  both  have  a  jus  in  re. 
Likewise  a  terre-tenant  on  scire  facias  sur  mortgage:  Smith 
V.  Harry,  91  Pa.  119. 

In  Hower's  Ap.,  127  Pa.  134,  one  hundred  citizens  and 
taxpayers  of  the  borough  of  Selin's  Grove  sought  permission 
to  intervene  and  defend  themselves  against  the  levying  of 
a  tax  to  pay  the  indebtedness  of  the  borough  to  the  Selin's 
Grove  Water  Co.  on  the  ground  that  the  works  were  defec- 
tive, the  officers  of  the  borough  interested  in  the  company, 
and  collusion  between  them  to  pass  an  unjust  debt  on  the 
borough.  The  court,  then  presided  over  by  the  able  judge 
who  is  now  pressing  this  motion,  following  Lehigh  Coal  & 
Navigation  Co.'s  Ap.,  112  Pa.  360,  decided  that  the  petition- 
ers were  without  right  as  the  proceeding  was  in  the  quarter 
sessions,  and  the  Act  of  March  23,  1877,  P.  L.  20,  was  lim- 
ited in  its  application  to  suits  pending  and  judgments  in  the 
common  pleas.  It  was  admitted  that  the  taxpayers,  although 
deeply  interested  in  the  results,  had  no  common-law  right  to 
intervene,  and  that  they  were  dependent  upon  the  statute 
alone.  This  decision  was  affirmed  and  they  were  driven  to 
seek  relief  through  equitable  channels. 

Here  the  petitioners  are  interested  and  have  rights,  but 
their  rights  are  to  the  result,  1.  e.,  that  no  unjust  or  fraudulent 
claims  sweep  away  the  assets  of  Hassinger's  estate,  and  not 
to  the  means  of  preventing  that  result.  This  is  an  active 
trust,  the  trustees  have  duties  to  perform  dependent  upon 
their  judgment,  and  they  will  be  permitted  to  proceed  with 
their  defence  unaided,  but  with  the  knowledge  that  they  will 
be  held  to  strict  accountability  for  their  acts. 
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The  creditors  should  have  an  opportunity  to  set  up  a  de- 
fence beyond  what  may  serve  for  the  personal  protection  of 
the  administrators.  Had  the  claim  been  presented  to  the 
orphans'  court  for  adjudication  that  would  have  been  their 
right.     Here  we  are  powerless  to  aid  them. 

And  now,  to  wit,  Jan.  27,  1898,  the  rule  is  discharged. 


Block  V.  Bowling  and  Bolin. 

Landlord  and  tenant — Stipulation  in  lease  far  repairs — Distress 
— Replevin. 

Where  a  lessor  stipulates  in  his  lease  that  he  will  keep  up  all  necessary 
repairs  during  the  term,  and  the  lessee  has  notified  him  to  make  certain 
repairs  that  he  fails  or  refuses  to  make,  and  the  lessee  then  makes  the 
repairs,  the  costs  of  such  repairs  may  be  recovered  by  the  lessee  as  dam- 
ages or  deducted  from  rent  due. 

Replevin.     C.  P.  Schuylkill  Co.     Jan.  T.,  1896,  No.  156. 

George  J.  Wadlinger,  for  plaintiff. 
M.  M.  Burke f  for  defendants. 

Endlich,  J.,  Twenty-third  Judicial  district,  specially  pre- 
siding, Feb.  21,  1898. — Block  had  been  Dowling's  lessee  of 
a  certain  property  in  Shenandoah  for  a  number  of  years  at  a 
rent  of  $30  per  month,  when,  Sept.  23,  1895,  a  written  lease 
of  the  same  property  was  executed  between  Dowling  as  lessor 
and  Block  as  lessee,  to  run  from  Oct.  15,  1895,  for  the  term 
of  three  years  and  five  and  a  half  months.  In  this  contract 
Dowling  undertook  to  make  some  alterations  and  improve- 
ments according  "to  plans  decided  by  Adam  Waldner/'  and 
Block  agreed  to  pay  a  rent,  for  the  entire  term,  of  $1,660, 
$20  on  Oct.  21  (or  31),  1895,  and  thereafter  $40  on  the  last 
day  of  each  month;  all  the  rent  for  the  balance  of  the  term 
to  become  due  and  distrainable  on  removal  or  attempt  thereat 
on  the  part  of  the  lessee.  The  instalment  payable  on  the 
last  day  of  November,  1895,  remained  unpaid,  Dowling  dis- 
trained, and  Block  issued  this  replevin  against  Dowling  and 
the  constable,  Bolin,  who  made  the  distress,  Block's  allega- 
tion being  that  Dowling  had  not  fulfilled  his  contract  respect- 
ing the  contemplated  alterations  and  improvements,  and 
that,  therefore,  he  had  no  right  to  distrain.  Dowling,  on  the 
other  hand,  asserted  that  he  had  done  all  his  covenant  re- 
quired of  him. 

Where  a  written  contract  is  incapable  of  being  understood 
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without  explanation,  especially  where  the  writing  shows  upon 
its  face  that  it  does  not  disclose  the  whole  contract  made  be- 
tween the  parties,  oral  testimony  is  admissible  to  prove  what 
the  understanding  of  the  parties  was,  the  whole  contract 
then  becomes  parol,  and  its  determination,  on  the  basis  of 
both  the  written  and  the  oral  testimony,  a  matter  for  the 
jury:  Watson  v.  Blaine,  12  S.  &  R.  131;  McKean  v.  Wagen- 
blast,  2  Grant,  462;  Foster  v.  Berg,  104  Pa.  324;  Schwab  v. 
Ginkinger,  181  lb.  8;  Nye  v.  Pittsburg  Co.,  2  Super  Ct.  384. 
The  lease  involved  in  this  case  makes  reference  to  certain 
plans,  which,  of  course,  it  became  necessary  to  prove  in  order 
to  understand  what  the  agreement  of  the  parties  really  called 
for — ^what  their  contract  was;  for  the  foundation  of  every 
contract  is  the  assent  of  two  minds  meeting  on  common 
ground:  Harding  v.  Lloyd,  3  Super.  Ct.  293.  Those  plans, 
however,  were  never  fixed  upon  paper,  but  had  simply  been 
verbally  indicated.  It  is  manifest,  therefore,  that  oral  testi- 
mony was  indispensable  to  show  what  Dowling  had  in  fact 
consented  to  do,  and  what  Block  had  a  right  to  exact  from 
him,  and  that  it  was  for  the  jury  to  say  whether  or  not  that 
had  been  done.  As  to  the  legal  consequences,  under  undis- 
puted terms  of  the  lease,  of  non-performance  on  the  part  of 
Dowling,  that  was  a  matter  for  the  court  to  instruct  the  jury 
upon:  Elliott  v.  Wanamaker,  155  Pa.  67;  Langenheim  v. 
Anschutz-Bradberry  Co.,  2  Super  Ct.  285.  Even  where  the 
versions  of  an  oral  contract,  as  given  by  the  respective  par- 
ties, differ,  whilst  the  question  which  is  the  correct  one  is  for 
the  jury  (Maynes  v.  At  water,  88  Pa.  496,  499;  Forrest  v. 
Nelson,  108  lb.  481,  488),  it  still  remains  for  the  court  to  de- 
clare the  legal  force  and  effect  of  either  if  found  by  the  jury: 
Codding  v.  Wood,  112  lb.  371,  377.  Now,  it  has  been  held 
that  a  lease  upon  a  single  consideration  for  the  whole  term, 
although  payable  in  periodical  instalments,  constitutes  an 
entire  contract,  and  that,  since  there  can  be  no  recovery  for 
the  part  performance  of  an  entire  contract  unless  complete 
performance  has  been  prevented  or  waived  by  the  other  party, 
the  lessor,  having  failed  to  perform  his  contract,  could  not 
recover,  either  on  his  contract  or  for  use  and  occupation: 
McClurg  V.  Price,  59  Pa.  420.  To  such  a  case  the  doctrine 
recognized  in  Prescott  v.  Otterstatter,  85  lb.  534,  obviously 
has  no  application.  The  undisputed  terms  of  the  lease  of 
Sept.  23,  1895,  clearly  bring  it  within  the  principle  of  the 
former  of  these  decisions.     No  part  of  the  rent  reserved  for 
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the  terms  granted  by  him  was  recoverable,  or  hence  dis- 
trainable  by  Dowling,  while  his  undertaking  remained  unper- 
formed, or  incompletely  performed,  unless — ^there  being  no 
room  for  the  pretense  of  a  waiver  by  Block,  except  as  to  the 
papering  of  the  store-room  above  the  shelving;  the  want  of 
which,  as  a  breach  of  Dowling's  contract,  was  abandoned  by 
Block's  counsel  on  the  trial  and  not  submitted  to  the  jury — 
complete  performance  was  prevented  by  Block.  It  follows 
that  the  duty  of  the  jury  was  to  ascertain  (i)  just  what  altera- 
tions, etc.,  the  agreement  of  the  parties  required  Dowling 
to  make;  (2)  whether  he  made  them;  (3)  if  not,  whether  he 
was  prevented  by  Block  from  making  them;  (4)  in  case  he 
did  make  them  or  was  so  prevented,  to  find  for  Dowling,  or 
(5)  in  case  he  neither  made  them  nor  was  prevented  by  Block 
from  doing  so,  to  find  for  the  latter.  The  charge  of  the 
court  was  in  substantial  accord  with  this  conclusion,  and  the 
evidence,  on  every  point  submitted  to  the  jury,  such  as  to 
render  a  finding  either  way  not  unconscionable.  In  these 
circumstances,  none  of  the  reasons  assigned  in  support  of 
this  application  can  be  sustained,  and  this  rule  to  show  cause 
is  discharged. 

DeMorat  v.  Howard. 

Landlord  and  tenant — Principal  and  surety — Default  of  surety. 

Where  a  lease  contained  a  clause  allowing  either  party  to  end  the  term 
on  three  months'  notice,  or  else  to  continue  from  year  to  year  on  the 
same  covenants,  and  the  lease  was  binding  on  the  heirs,  executors,  etc.. 
of  the  parties,  and  a  surety  signed  as  security  for  the  rent,  and  died  dur- 
ing the  third  year  of  the  lease,  the  continuance  of  the  lessee  in  possession 
after  the  expiration  of  the  three  years,  and  the  action  of  the  widow  (who 
was  also  the  administratrix)  of  the  surety  in  living  on  the  premises  during 
such  continuance,  amount  to  an  affirmance  of  the  contract  of  suretyship, 
and  the  estate  of  surety  is  liable  for  the  rent  during  the  extended  term. 

Rule  to  open  judgment.  C.  P.  No.  2,  Philadelphia  Co. 
Dec.  T.,  1896,  No.  870. 

F,  H.  Mullen,  for  rule;  William  Gorman^  contra. 

Sulzberger,  J.,  Dec.  6,  1897. — On  July  14,  1893,  the 
plaintiflf  leased  to  Harry  J.  Kohl  the  premises  171 1  Columbia 
avenue  for  the  term  of  three  years  from  Aug.  i,  1893.  The 
lease  contained  a  clause  allowing  either  party  to  end  the  term 
by  giving  three  months'  notice  before  it«  expiration;  other- 
wise, it  was  to  continue  from  year  to  year  oh  the  same 
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covenants.  It  was  made  binding  on  the  heirs,  executors, 
etc.,  of  the  parties.  Ralph  J.  Howard,  the  father-in-law  of 
the  lessee,  became  surety  for  the  faithful  performance  of  the 
contract  on  the  part  of  the  lessee.  The  surety  died  Sept. 
29,  1895,  and  letters  of  administration  on  his  estate  were 
granted  to  his  widow,  Rachel  G.  Howard,  the  defendant. 
The  lessee  and  the  widow  of  the  surety  occupied  the  premises 
until  Dec.  20,  1896. 

Judgment  was  taken  for  want  of  an  affidavit  of  defence 
on  March  5,  1897,  and  on  the  next  day  a  rule  to  open  judg- 
ment and  let  the  defendant  into  a  defence  was  granted. 

The  defendant  contended  that  the  suretyship  was  ended 
by  the  death  of  the  surety,  and  that,  if  this  were  not  so,  the 
suretyship  ended  with  the  term  which  expired  ten  months 
after  the  death  of  the  surety.  The  first  contention  cannot  be 
maintained. 

In  support  of  the  second,  the  principle  in  Pleasanton  and 
Biddle's  Ap.,  75  Pa.  344,  might  be  invoked.  In  that  case 
there  was  a  lease  for  a  year,  with  a  right  in  either  party 
to  determine  it  at  the  end  of  the  term  by  giving  a  month's 
previous  notice.  A  surety  for  the  lessee  gave  due  notice 
to  the  lessor  to  collect  the  rent  from  the  lessee,  and  that  he 
would  not  be  bound  beyond  the  end  of  the  current  year. 
The  lessee  held  over,  and  before  the  end  of  the  succeeding 
year  the  surety  died.  The  Supreme  Court  held  that  his  estate 
was  not  liable  for  rent  during  that  year. 

The  ground  upon  which  the  surety  was  discharged  in  that 
case  was  purely  equitable.  Under  a  lease  requiring  only  one 
month's  notice  for  its  termination,  the  surety  had  given  more 
than  a  half  year's  notice  not  to  renew,  and  before  the  end 
of  the  year,  and  while  it  was  still  in  the  power  of  the  landlord 
to  demand  other  surety  from  the  tenant  or  to  give  her  notice 
to  quit,  the  surety  died  and  his  estate  necessarily  went  into 
administration.  Under  these  circumstances,  the  Supreme 
Court  thought  it  inequitable  for  the  landlord  to  continue  the 
tenancy  and  hold  a  dead  man's  estate  as  surety. 

In  our  case  there  is  no  such  equity.  Perhaps  it  may  not  be 
absolutely  necessary  for  an  administrator  to  g^ve  express 
notice  to  the  landlord  that,  after  the  current  term,  the  estate 
will  no  longer  be  bound  as  surety.  There  might,  perhaps, 
be  a  case  in  which  the  death  of  the  surety,  and  the  knowledge 
of  it  by  the  landlord,  would  be  so  connected  with  other  cir- 
cumstances as  to  constitute  an  implied  notice,  sufficient  to 


Digitized  by  VjOOQ IC 


2DJ  COUNTY  COURT  BEPORTS.  493 

[DeMorat  v.  fioward.] 

bind  the  landlord,  not  to  renew  the  tenancy.  We  do  not  de- 
cide this  point.  In  the  case  before  us,  however,  the  widow, 
by  living  on  the  premises  during  the  continuance  of  the 
tenant  in  possession,  after  the  death  of  the  surety  and  down 
to  the  time  of  the  tenant's  removal,  did  in  effect  affirm  the 
propriety  of  the  contract  of  the  landlord  with  the  tenant  to 
hold  over,  and,  in  the  face  of  such  affirmance,  the  landlord's 
conduct  connot  be  held  to  be  contrary  to  equity  and  good 
conscience.     Rule  discharged. 


Kew  York  Belting  As  Packing  Company,  Limited,  t;.  Gk>odyear 
Bubber  Hose  A  Packing  Company. 

Trade  mark — Trade-name — Corporate  name — Equity — Injunc- 
tion, 

There  may  be  circumstances  under  which  a  corporation  may  acquire 
a  trade-name  in  connection  with  the  identification  of  its  goods  and  their 
origin,  but  ordinarily  a  corporation  has  no  right  to  any  name  except  its 
corporate  name. 

Motion  for  injunction.  C.  P.  No.  2,  Philadelphia  Co. 
Sept.  T.,  1897,  No.  1 185. 

Samuel  W,  Cooper,  for  plaintiff. 
David  W,  Sellers,  for  defendant. 

Sulzberger,  J.,  Dec.  20,  1897. — We  are  not  in  any  doubt 
about  the  course  we  are  to  pursue  in  this  case.  If  evidence 
of  the  plaintiflPs  title  to  the  name  of  "Goodyear  Rubber  Hose 
&  Packing  Company"  is  necessary  to  the  relief  sought,  we 
think  that  the  proof  of  the  title  here  presented  is  too  vague 
to  warrant  the  issuance  of  a  special  injunction;  but  even  were 
this  not  so,  and  were  the  fact  of  the  plaintiflf's  title  to  the 
name  admitted,  we  have  no  serious  doubt  that  the  plaintiff, 
being  a  corporation,  has  no  right  to  any  name  as  such  except 
its  corporate  name.  There  may  be  circumstances  under 
which  a  corporation  may  acquire  a  trade-name  in  connection 
with  the  identification  of  its  goods  and  their  origin,  but  of 
such  circumstances  there  is  no  tittle  of  evidence  in  this  case. 
Without  in  any  manner  commenting,  therefore,  on  the  merits 
or  demerits  of  the  defendant's  case  or  on  the  defendant's 
actions,  we  are  of  opinion  that  the  plaintiff  has  not  made  out 
clearly  such  a  case  for  relief  as  entitles  it  to  a  special  injunc- 
tion.    Injunction  refused. 
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Ward  V.  Lakeside  Bailway  Company. 

Negligence  of  driver — Negligence  of  motorman, 

A  motion  in  arrest  of  judgment  can  only  be  based  upon  some  defect  ap- 
parent on  the  face  of  the  record  which  does  not  include  the  evidence 
taken  at  the  trial. 

Plaintiff's  driver,  when  seven  or  eight  feet  from  defendant's  track  and 
seventy-five  yards  from  the  approaching  car,  undertook  to  drive  across 
the  track;  the  headlight  caused  the  horse  to  balk;  the  car  struck  the 
horse,  killing  him  and  damaging  the  wagon  and  its  contents.  It  ap- 
peared that  the  driver  shouted  to  the  motorman  when  thirty  feet  away 
to  stop;  that  the  car  was  running  recklessly  and  very  rapidly;  that  the 
motorman  was  intoxicated  and  threatened  to  ''run  through  something/' 
HMy  that  a  verdict  for  plaintiff  should  stand. 

Motion  for  judgment  n.  v.  d.,  etc.  C.  P.  Schuylkill  Co. 
Sept.  T.,  1895,  No.  305. 

John  F.  Whalen  and  M.  M,  Burke,  for  plaintiff. 
M.  H.  Wilhelm,  for  defendant. 

Endlich,  J.,  Twenty-third  Judicial  district,  specially  pre- 
siding, Feb.  21,  1898. — It  has  been  decided  so  often  that  it 
ought  not  to  be  necessary  to  repeat,  that  a  motion  in  arrest 
of  judgment  can  only  be  based  upon  some  defect  apparent 
on  the  face  of  the  record  which  does  not  include  the  evidence 
taken  at  the  trial.  No  such  defect  having  been  pointed  out 
in  this  case,  no  further  notice  need  be  taken  of  this  motion. 

The  application  for  a  new  trial  is  based  upon  the  conten- 
tions: (i)  that  the  plaintiff's  evidence  required  a  verdict  for 
defendant;  (2)  that  the  court  erred  in  the  admission  of  certain 
evidence,  and  (3)  that  the  verdict  is  excessive. 

I.  The  plaintiff's  driver  testified  that,  being  about  seven 
or  eight  feet  from  the  track,  and  seeing  the  defendant's  car 
upon  it  about  seventy-five  yards  away,  he  started  to  cross 
over  (Notes  of  Testimony,  pp.  8,  9),  hurrying  the  horse 
(p.  15);  that,  when  he  got  on  the  track  the  horse  "got  kind 
of  a  little  balky'*  (p.  11);  that,  at  the  time,  the  car  was  still 
thirty  or  forty  feet  away  (lb.  and  p.  15),  the  headlight  shining 
upon  the  horse  (p.  11);  that  he  hallooed  to  the  motorman 
to  stop  (lb.  and  p.  8) ;  and  that  the  latter  "kept  on  and  came 
right  into**  him  (p.  8)  just  as  he  succeeded  in  starting  the 
horse  again  (p.  15).  If  this  testimony  is  true — ^and  there  is 
no  one  to  contradict  it  but  the  motorman — then  the  case  falls 
clearly  within  that  line  of  decisions  which  say  that  where  there 
is  evidence  tending  to  show  that  the  person  or  thing  injured 
by  being  run  into  by  a  car  was  visible  to  the  motorman  in 
time  to  have  enabled  him,  by  putting  forth  ordinary  efforts 
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to  stop,  if  he  had  been  attending  to  his  duty,  the  question 
of  the  company's  negligence  as  the  proximate  cause  of  the 
injury  is  for  the  jury:  Schnur  v.  Traction  Co.,  153  Pa.  29; 
Harkins  v.  Traction  Co.,  173  lb.  149;  Evers  v.  Traction  Co., 
176  lb.  376;  Davidson  v.  Traction  Co.,  4  Super.  Ct.  86,  and 
the  doctrine  of  Thomas  v.  Ry.  Co.,  132  Pa.  504,  and  similar 
cases,  exonerating  the  railway  company  from  the  imputation 
of  negligence  in  causing  an  injury  to  one  who  was  not  visible 
upon  the  track  before,  but  came  upon  it  when  a  collision  was 
unavoidable  without  imposing  extraordinary  duties  or  obliga- 
tions upon  the  defendant,  has  no  application.  In  the  latter 
class  of  cases,  as  is  pointed  out  by  Mr.  Justice  Green,  in 
Funk  V.  Traction  Co.,  175  Pa.  559,  at  p.  563,  and  by  Mr. 
Justice  Williams,  in  Kline  v.  Traction  Co.,  181  lb.  276,  at 
p.  280,  it  was  no  act  or  omission  on  the  part  of  the  company 
that  caused  the  injury,  but  the  act  of  the  injured  party  in 
placing  himself  immediately  in  front  of  a  moving  car.  In  the 
former  class  of  cases,  on  the  other  hand,  the  very  essence 
of  the  proposition  involved  is  that  the  motorman,  if  he  was 
doing  his  duty,  must  have  seen  the  peril  of  the  plaintiff  and 
had  time  to  avoid  the  collision.  If  so,  of  course  he  was 
bound  to  see  and  to  act,  and  failing  in  this,  he  may  have  been 
guilty  of  negligence  which  was  the  proximate  cause  of  the 
injury.  For,  though  it  be  true  that  it  was  the  plaintiff  who 
placed  himself  in  the  path  of  danger,  that  act  of  his,  on  the 
supposition  stated,  could  only  be  regarded  as  a  condition, 
and  not  in  any  sense  as  a  contributing  cause  of  the  injury: 
Ry.  Co.  V,  Boudrou,  92  Pa.  475;  Sharrer  v.  Paxson,  171  lb. 
26.  In  view  of  the  testimony  of  the  driver,  which  the  jury 
certainly  was  at  liberty  to  accept,  it  was  not  permissible  to 
withdraw  the  case  from  it  by  binding  instructions  to  find  for 
defendant,  and  therefore  the  first  contention  cannot  be  sus- 
tained. 

2.  The  conductor  of  the  car,  called  by  defendant,  testified 
in  chief  that  its  speed  was  not  greater  than  usual  on  a  clear 
track  (Notes  of  Testimony,  p.  28),  four  to  five  miles  an  hour 
(p.  29).  On  cross-examination  he  was  asked  whether  the 
car  had  not  been  run  recklessly  throughout  the  trip — whether 
It  had  not  started  behind  time — and  whether  the  motorman 
had  not  said  he  "was  going  to  make  it  up  if  he  had  to  run 
into  something*'  (p.  31),  and  having  given  negative  replies  to 
all  of  these,  whether  he  had  not  told  a  certain  person  that 
the  motorman  was  intoxicated  and  had  made  the  assertion 
above  quoted  (pp.  32,  33).     This  question  was  allowed  over 
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a  general  objection  interposed  by  defendant's  counsel,  and 
subsequently  the  plaintiff  was  permitted  to  contradict  the  wit- 
ness's denial  of  the  statements  imputed  to  him.  The  ground 
is  now  taken  that  the  questions  put  to  him  were  not  properly 
cross-examination,  and  that  the  conductor's  testimony  in 
reply  to  them  was  not  open  to  contradiction.  The  rule  is, 
that  on  an  application  for  a  new  trial  on  the  ground  of  error 
in  admitting  evidence,  a  general  objection  is  to  be  treated 
as  an  objection  to  the  competency  of  the  evidence  only: 
Hilliard,  New  Tr.,  pp.  434-5.  Now,  it  was  certainly  com- 
petent to  show  that  the  car  was  run  recklessly,  and  as  bearing 
upon  the  credibility  of  the  witness's  denial  thereof  on  the 
stand  that  he  knew  the  contrary  of  what  he  was  testifying 
to  be  the  fact,  being  apprised  of  the  motorman's  intention  to 
make  up  time  at  all  hazards  and  of  his  irresponsible  condi- 
tion. Indeed,  it  would  seem  that  all  this  was  entirely  ap- 
propriate cross-examination  in  view  of  the  witness's  testi- 
mony-in-chief as  to  the  car's  speed.  If  it  was  not,  the  failure 
to  specify  the  objection  to  its  reception,  as  based  on  that 
ground,  must  be  treated  as  a  waiver  of  it.  That  the  inquiry 
into  the  speed  of  the  car,  the  manner  in  which  it  was  run,  the 
motorman's  condition,  etc.,  was  a  material  one  needs  no 
elucidation.  Hence,  it  was  permissible  to  contradict  the 
statements  of  the  conductor  on  these  points  by  showing  his 
previous  contradictory  declarations  concerning  them. 

3.  The  verdict  of  $277.75  allows  the  plaintiff  exactly  every 
item  of  her  claim,  including  $125,  the  value  to  her,  as  she 
testifies,  of  a  horse  she  bought  shortly  before  the  accident  for 
$78;  $95  for  a  wagon  it  cost  her  $25  to  have  repaired,  and 
$22.50  for  the  harness,  for  mending  which  she  paid  $9.60. 
Such  a  method  of  computing  damages  cannot  be  sanctioned. 
It  is  contrary  to  the  charge  of  the  court,  and  against  reason. 
Allowing  for  the  lapse  of  time  since  the  accident,  $165  will 
compensate  the  plaintiff  for  all  she  can  fairly  be  supposed 
to  have  lost. 

The  motion  in  arrest  of  judgment  is  overruled;  the  motion 
for  a  new  trial  is  overruled  on  condition  that  the  plaintiff 
or  her  counsel  shall,  within  twenty  days  from  this  date,  remit 
upon  the  record  of  this  suit  so  much  of  the  verdict  heretofore 
rendered  therein  as  exceeds  the  sum  of  $165  and  interest 
thereon  from  the  date  of  the  rendition  of  said  verdict.  Other- 
wise, upon  the  expiration  of  said  period,  said  motion  to  be 
granted  and  a  new  trial  ordered. 
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Philadelphia,  to  use,  eto.,  v.  Beatty. 

Municipal  liens — Paving — Limitation — Act  of  April  i6,  i8^j. 

Under  the  Act  of  April  i6,  1845,  a  municipal  lien  for  paving  must  be 
filed  within  six  months  from  the  doing  of  the  work  before  the  individual 
properties.  Each  lot  stands  as  a  unit  with  reference  to  the  work  which 
relates  to  it  and  with  reference  to  the  lien  which  can  be  filed  against  it. 

Motion  for  judgment  non  obstante  veredicto.  C.  P.  No. 
4,  Philadelphia  Co.     June  T.,  1895,  No.  135,  M.  L.  D. 

John  K,  Andre  and  Henry  F.  Walton,  for  plaintiff. 
/.  M.  Rommel,  for  defendant. 

WiLLSON,  J.,  Jan.  29,  1898. — A  claim  was  filed  by  the 
plaintiff  against  a  lot  of  ground  situated  on  the  north  side 
of  Montgomery  avenue,  west  from  Thirty-first  street,  for 
paving.  The  paving  was  done  by  the  use-plaintiff  under  a 
contract  to  pave  Montgomery  avenue,  from  Thirty-third 
street  to  Sedgley  avenue,  a  distance  of  about  two  and  a  half 
squares.  At  the  trial  of  the  case  it  was  agreed  "that  the 
paving  under  the  contract  in  question  in  the  square  in  which 
the  defendant's  property  was  located  was  finished  more  than 
six  months  before  the  filing  of  the  lien,  but  that  the  entire 
work  provided  for  by  the  contract  was  not  finished  until  a 
date  within  six  months,  and  that  the  portion  that  was  not 
finished  until  within  six  months  was  between  Thirty-first 
street  and  Sedgley  avenue."  Under  these  circumstances,  the 
court  reserved  the  question  "whether  the  work  in  front  of 
the  defendant's  premises,  having  been  done  under  an  entire 
contract  for  paving  Montgomery  avenue,  from  Thirty-third 
street  to  Sedgley  avenue,  the  right  of  lien  continued  until  six 
months  after  the  completion  of  the  entire  contract?"  A  ver- 
dict was  rendered  for  the  plaintiff  for  the  full  amount  of  the 
claim.  The  single  point  to  be  considered,  therefore,  is 
whether  or  not,  under  the  statute  authorizing  the  lien  to  be 
filed,  the  six  months  within  which  the  lien  must  be  filed  are 
to  be  counted  as  running  from  the  time  of  the  completion  of 
the  work  in  front  of  any  individual  piece  of  property,  or  must 
be  regarded  as  running  from  the  completion  of  the  entire 
work  done  under  a  contract  which  included  in  its  scope  the 
doing  of  the  work  in  front  of  the  particular  property  in  ques- 
tion. The  Act  of  April  16,  1845,  P.  L.  488,  under  which 
statute  this  lien  was  filed,  provides  that  "no  debt,  charge  or 
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assessment  for  work  hereafter  done  or  materials  furnished 
by  or  under  the  authority  of  the  board  of  health  or  any 
municipal  corporation  shall  be  a  lien  on  real  estate  for  more 
than  six  months  from  the  time  of  doing  such  work,  unless  a 
claim  for  the  same  shall  be  filed  in  the  office  of  the  prothono- 
tary  of  the  proper  court  within  that  time. 

We  are  of  the  opinion  that  this  Act  should  be  construed 
to  require  the  filing  of  the  lien  within  six  months  from  the 
doing^of  the  work  before  individual  properties.  No  "charge 
or  assessment"  can  be  made  a  lien  for  the  entire  work  done 
within  a  square  or  more,  as  a  whole,  where  the  ground  front- 
ing on  the  street  is  cut  up  into  separate  lots  and  held  by 
different  owners.  Each  lot  stands  as  a  unit  with  reference  to 
the  work  which  relates  to  it  and  with  reference  to  the  lien 
which  can  be  filed  against  it.  When  the  statute  in  question 
refers  to  the  filing  of  a  lien  in  such  cases,  it  relates  to  the  filing 
of  a  lien  against  separate  properties,  and  when  it  provides 
that  the  lien  must  be  filed  within  six  months  from  the  time  of 
doing  the  work,  the  natural  interpretation  would  be  that  the 
time  must  be  computed  from  the  doing  of  the  particular  work 
for  which  the  lien  is  filed.  There  is  no  hardship  in  such  a 
construction.  Any  other  construction  would  involve  great 
hardship  to  the  owners  of  property.  Contracts  are  some- 
times executed  on  behalf  of  the  municipality  for  the  doing 
of  work  covering  long  distances  and  involving  many  proper- 
ties. If  these  properties  are  to  be  regarded  as  subject  to  a 
lien  of  indefinite  duration,  which  can  only  be  accurately 
known  or  contested  after  the  entire  work  contracted  for  is 
completed,  an  unnecessary  cause  of  embarrassment  and  com- 
plication to  the  ownership  and  transmission  of  properties 
would  arise.  We  see  nothing  in  the  language  of  the  statute 
and  nothing  in  the  way  of  a  policy  of  protection  to  public  or 
private  interests  which  would  either  compel  or  justify  such 
an  interpretation  of  the  statute. 

Plaintiff's  counsel  has  cited  to  the  court  as  sustaining  his 
view  of  the  law  the  case  of  Pittsburg  v.  Knowlson,  92  Pa.  1 16. 
Upon  an  examination  of  that  case,  however,  we  do  not  think 
it  applies  to  the  present.  That  case  arose  under  a  statute 
very  different  in  its  terms  from  that  which  is  now  under  con- 
sideration, and  does  not  seem  to  us  to  bear  upon  the  question 
now  before  the  court. 

Our  conclusion,  therefore,  is  that  the  judgment  must  be 
entered  in  favor  of  the  defendant  non  obstante  veredicto. 
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Curtis  et  al.  v,  Koshland. 

Practice  {C.  P) — Attachmeni  under  the  Act  of  i86g — Return- 
clays — Optional  return-days — Acts  of  March  //,  /<?dp,  May  24.^ 
i8j8,  and  June  11,  i8j^. 

The  object  of  the  Act  of  March  17,  1869,  in  fixing  the  return-day  was 
to  enable  the  defendant  to  have  a  speedy  hearing  and  determination  of 
the  action. 

Nevertheless,  the  plaintiff  may,  under  the  Acts  of  May  24,  1878,  and 
June  II,  1879,  and  the  rule  of  court  made  in  pursuance  thereof  make 
the  writ  of  such  an  attachment  returnable  to  any  intervening  optional 
weekly  return-day. 

Rule  toquash  attachment  under  theAct  of  March  17,  1869. 
C.  P.  No.  I,  Philadelphia  Co.     Dec.  T.,  1897,  No.  344. 

William  Grew,  for  plaintiffs. 
Greenwald  &  Mayer ^  for  defendant. 

Beitler,  J.,  Jan.  7,  1898. — On  Dec.  10,  1897,  the  plain- 
tiffs issued  an  attachment  under  the  Act  of  1869,  against 
M.  A.  Koshland,  defendant,  returnable  on  the  third  Monday 
of  December  (20th),  1897,  and  filed  their  statement.  The 
same  day  the  sheriff  served  the  writ  and  statement.  On  Dec. 
15,  1897,  the  defendant  obtained  this  rule  to  quash  the  attach- 
ment. 

The  contention  of  the  defendant  is  that  a  weekly  return-day 
as  provided  by  rule  39  of  court  having  been  permitted  to  pass, 
to  wit,  the  second  Monday  of  December  (13th),  and  the  writ 
being  made  returnable  on  the  third  Monday  of  December 
(20th),  it  should  be  quashed. 

The  Act  of  March  17,  1869,  Section  2,  P.  L.  8,  says:  "Every 
such  attachment  shall  be  made  returnable  on  the  first  re- 
turn-day of  said  court  next  after  the  time  of  issuing 
thereof." 

The  Act  of  June  11,  1879,  P.  L.  125  (amending  the  Act  of 
May  24,  1878,  P.  L.  135),  enacted:  "That  the  several  courts 
of  common  pleas  of  this  commonwealth  be  and  are  hereby 
authorized  to  direct,  by  rule  or  standing  order,  that  all  writs 
issued  for  the  commencement  of  actions  may,  at  the  election 
of  the  party  suing  out  the  same,  be  made  returnable  on  the 
first  Monday  of  next  term  or  on  the  second,  third  or  fourth 
Monday  of  any  intermediate  month." 

Under  authority  of  this  Act  and  of  the  Act  of  June  13, 
1836,  the  courts  of  common  pleas  of  this  county  have  made 
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the  following  rule:  "Rule  39.  All  writs  for  the  commence- 
ment of  actions  (unless  otherwise  provided  by  Act  of  Assem- 
bly) may,  at  the  election  of  the  party  suing  out  the  same,  be 
made  returnable  on  the  first  Monday  of  the  next  term  or  on 
the  first,  second,  third  or  fourth  Monday  of  any  intermediate 
month." 

The  question,  then,  is  whether  the  plaintiff,  having  made 
his  writ  returnable  earlier  than  the  first  Monday  of  January, 
1898,  was  obliged  to  make  it  returnable  to  the  next  optional 
return-day  fixed  by  the  rule,  or  could  exercise  his  choice  as 
to  which  of  the  optional  return-days  intervening  between  the 
issuing  of  the  writ  and  the  next  statutory  return-day  he  would 
select.  That  the  provisions  of  the  Act  of  1869  must  be 
strictly  followed,  there  can  be  no  question. 

In  Parks  v.  Watts,  112  Pa.  4,  the  facts  were  these:  An  at- 
tachment under  the  Act  of  1869  issued  on  Oct.  8,  1885.  I* 
was  made  returnable  the  second  Monday  of  November, 
which  was  an  optional  return-day  in  Crawford  county  (in 
which  county  the  writ  issued),  but  passing  over  a  regular 
return-day.  President  Judge  Church  quashed  the  writ  be- 
cause a  monthly  return-day  intervened  between  the  teste  and 
the  return  of  the  writ.  This  was  sustained  by  the  Supreme 
Court. 

In  Williamson  v.  McCormick,  126  Pa.  274,  the  writ  of  at- 
tachment issued  Aug.  25,  1888,  returnable  the  first  Monday 
of  October,  1888.  The  defendant  moved  to  quash  because 
the  writ  was  made  returnable  to  the  next  term  and  not  to  the 
next  return-day,  which,  by  the  Act  of  May  25,  1871,  was  the 
second  Monday  in  September,  and  the  court  quashed  the 
writ.  The  Supreme  Court  affirmed  the  judgment  because 
the  writ  was  not  made  returnable  on  the  first  return-day  next 
after  the  issuing  thereof. 

The  precise  question  here  presented  has  never  been  decided 
by  the  Supreme  Court.  Neither  of  the  cases  cited  touch  the 
point.  In  both  cases  a  return-day  absolutely  fixed  by  Act 
of  Assembly  was  ignored  and  the  writ  made  returnable  to  a 
later  return-day.  This  was  plainly  in  violation  of  the  Act 
of  1869. 

Did  the  writ  in  this  case  issue  to  the  proper  return-day? 
The  defendant  says  that  either  Rule  39  does  not  apply  to 
writs  of  attachment  under  the  Act  of  1869  or  that  they  must 
be  made  returnable  to  the  next  optional  return-day.  He 
contends  that  the  language  of  the  rule,  "all  writs"  .  .  .  "(un- 
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less  Otherwise  provided  by  Act  of  Assembly)/'  makes  it 
inapplicable  to  attachments  under  the  Act  of  1869. 

This  is  not  a  sound  contention.  The  Act  of  1869  does  not 
require  the  writs  to  be  returned  to  any  fixed  or  certain  day, 
but  in  each  county  it  is  to  be  returnable  "on  the  first  return- 
day  of  said  court  next  after  the  time  of  issuing  thereof."  This 
means  undoubtedly  that  the  plaintiff  may  go  to  the  next 
statutory  return-day,  or,  if  an  earlier  day  be  given  to  him  as 
a  matter  of  option  or  election,  he  may  select  it.  That,  then, 
becomes  "the  first  return-day  next  after  the  issuing  of  the 
writ." 

Must  the  writ  be  made  returnable  to  the  next  optional  re- 
turn-day after  the  issuing  of  the  writ?  The  rule  of  court 
follows  the  Act  of  June  11,  1879,  which  was  a  supplement 
to  the  Act  of  May  24,  1878.  The  Act  expressly  empowers 
the  courts  of  common  pleas  to  direct  that  all  writs  .  .  . 
"may,  at  the  election  of  the  party  suing  out  the  same,  be  made 
returnable  on  the  first  Monday  of  next  term  or  on  the  second, 
third  or  fourth  Monday  of  any  intermediate  month." 

Prior  to  1836,  the  court  of  common  pleas  in  Philadelphia 
had  return-days  on  the  first  Mondays  in  March,  June  and 
December  and  the  third  Monday  in  September.  The  Act 
of  June  13,  1836,  provided  that  in  the  courts  in  Philadelphia 
county  all  writs  may  be  made  returnable  on  these  return-days 
or  on  the  first  Monday  of  any  intermediate  month,  at  the 
election  of  the  party  suing  out  the  writ  Rule  39,  passed 
by  authority  of  this  Act  and  the  Act  of  1879,  has  given  Phila- 
delphia the  first  Monday  of  every  month  and  the  second, 
third  and  fourth  Mondays  of  every  month  as  return-days, 
four  of  these  being  fixed  statutory  return-days  and  all  the 
rest  optional  return-days.  The  rule,  of  course,  follows  the 
Acts.  It  provides  that  the  writ  may,  "at  the  election  of  the 
party  suing  out  the  same,  be  made  returnable  on  the  first 
Monday  of  the  next  term  or  the  first,  second,  third  or  fourth 
Monday  of  any  intermediate  month."  The  plaintiff  has  his 
election  to  select  either  the  first  or  the  second  or  the  third 
or  the  fourth  Monday.  The  selection  made  by  him  is  the 
"first  return-day  of  said  court  next  thereafter"  the  issuing  of 
the  writ,  provided,  of  course,  that  he  does  not  pass  a  statutory 
return-day  fixed  and  certain.  We  hold  that  the  plaintiff  here 
had  a  right  to  pass  over  December  13  (the  Monday  follow- 
ing the  time  of  the  issuing  of  the  writ)  and  adopt  the  third 
Monday  of  December,  the  20th,  as  the  return-day  of  his  writ. 
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The  13th  was  not  a  return-day  unless  he  chose  to  adopt  it. 
The  decisions  in  the  courts  of  common  pleas  of  the  state  have 
been  in  conformity  with  this  view. 

Freudenthal  v.  Schulman,  5  Dist.  Rep.  258,  Monroe 
county,  Jan.  27,  1896,  the  writ  issued  Dec.  6,  1895,  returnable 
to  fourth  Monday  of  December  (23d).  Under  the  Act  of 
June  II,  1879,  the  court  of  Monroe  county  made  its  writs, 
etc.,  returnable  on  the  first  Monday  of  the  next  term,  or  on 
the  fourth  Monday  of  January  .  .  .  and  December.  The 
next  statutory  return-day  after  the  issuing  of  the  writ  was 
Monday,  Dec.  9,  1895,  that  being  the  first  day  of  the  Decem- 
ber term  of  court,  and  the  writ  was  quashed,  and  rightly  so, 
for  the  plaintiff  in  issuing  his  writ,  jumped  the  next  ensuing 
return-day  of  the  term  as  fixed  by  statute,  and  made  the  writ 
returnable  to  the  fourth  Monday  of  the  same  month,  more 
than  two  weeks  later  than  the  statutory  return-day.  That 
case  was  within  the  ruling  in  Parks  v.  Watts  and  Williamson 
V.  McCormick,  ante. 

Slingluflf  et  al.  v.  Sisler,  4  Dist.  Rep.  719,  Fayette  county,  is 
exactly  this  case  as  far  as  the  facts  are  concerned,  and  the 
motion  to  quash  was  denied.  The  writ  was  issued  Oct.  11, 
189s,  returnable  fourth  Monday  of  October,  1895,  that  being 
the  28th  day  of  the  month.  The  court  of  that  county  had 
made  a  rule  identical  in  terms  with  our  rule,  to  wit,  that  all 
writs  issued  for  commencement  of  actions  .  .  .  "may,  at  the 
election  of  the  party  suing,  be  made  returnable  first  Monday 
of  the  next  term,  or  on  the  second,  third  or  fourth  Monday 
of  any  intermediate  month." 

In  this  case,  one  weekly  optional  return-day  elapsed  be- 
tween the  teste  and  return-day,  and  the  court  held  the  writ 
was  well  issued,  holding  that  where  a  rule  of  court,  made  in 
pursuance  of  the  Acts  of  1878  and  1879,  provides  for  weekly 
return-days,  a  process  under  the  Act  of  1869  need  not  be 
made  returnable  to  the  first  return-day  after  issuing  the  writ, 
and  the  writ  will  not  be  quashed  if  one  other  return-day  in- 
tervenes. 

In  Sowers  v,  Leiby,  4  Pa.  C.  C.  R.  224,  the  common  pleas 
of  Union  county  held  that  the  mandatory  provisions  of  the 
Act  of  March  17,  1869,  were  repealed  as  to  Union  county  by 
the  provisions  of  the  Act  of  Feb.  5,  1873,  P-  L.  128,  which 
enacted  that  every  writ  for  the  commencement  of  an  action 
may  be  made  returnable  on  the  first  Monday  of  every  month 
as  well  as  on  the  first  day  of  each  and  every  term  of  said  court, 


Digitized  by  VjOOQ IC 


2D.]  OOUNtY  OOtJRT  feEPORTS.  603 

[Curtis  et  al.  v.  Koshland.] 

and  gives  the  party  issuing  the  process  an  option  to  make  it 
returnable  to  the  monthly  return-day  which  may  occur  prior 
to  the  next  term  or  to  the  first  day  of  the  next  term.  Presi- 
dent Judge  Bucher,  in  an  exhaustive  and  interesting  opinion, 
points  out  that  both  the  Act  of  1869  and  the  Act  of  1873  can- 
not stand,  and  that  therefore  the  earlier  must  give  way  to 
the  later.  The  decision  is  exactly  in  line  with  the  conclu- 
sions this  court  has  reached. 

Starbird  z/.  Koonse,  McKean  Co.,  10  Pa.  C.  C.  R.  449,  was 
a  case  where  the  writ  was  issued  to  the  first  monthly  return- 
day  (the  first  Monday  of  October),  when  it  could,  at  the 
option  of  the  party  issuing  it,  have  been  made  returnable  to 
the  fourth  Monday  of  August,  which  was  one  of  the  optional 
return-days  fixed  by  rule  of  court  under  authority  of  the  Act 
of  June  II,  1879.  This  case  presents  the  contention  that 
could  have  arisen  here  if  this  writ  had  been  made  returnable 
on  the  first  Monday  of  January,  1898,  instead  of  to  an  op- 
tional return-day  intervening.  The  writ  in  that  case  was  held 
well  issued. 

There  is  no  case  in  the  books  ruling  that  an  optional 
return-day  means  the  one  fixed  by  rule  of  court  next  im- 
mediately ensuing  the  date  of  the  impetration  of  the  writ,  and 
this  for  the  excellent  reason  that  any  such  ruling  would  de- 
stroy the  very  idea  of  choice  or  option  as  expressed  in  the 
rule,  and  make  each  and  every  Monday  fixed  or  named  in 
the  rule  a  mandatory  return-day.  This  writ  could  have  been 
well  issued  returnable  to  first  Monday  of  January,  1898,  and 
thus  jumped  three  of  the  optional  return-days.  In  view  of 
this  fact,  it  seems  idle  to  argue  that  it  would  not  be  well  issued 
w  ith  one  of  them  intervening. 

The  object  of  the  Act  of  1869  in  fixing  the  return-day  was 
no  doubt  to  enable  the  defendant  to  have  a  speedy  hearing 
and  determination  of  the  action.  The  return-day  chosen  by 
the  plaintiff  in  this  case  materially  lessens  that  time. 

The  rule  to  quash  is  discharged. 


Commonwealth  v.  Junker. 

Sunday  law—Bakers — Statutes — Act  of  May  ^7,  /<Jp7. 

The  first  section  of  the  Act  of  May  27,  1897,  which  prohibits  work  in 
bakeries  and  confectionery  establishments  "more  than  six  days  in  any 
one  week,  said  week  to  contmence  on  Sunday  not  before  6  o'clock  post 
meridian,  and  to  terminate  at  a  corresponding  time  on  Saturday  of  the 
same  week,''  is  meaningless  and  absurd,  and  no  indictment  upon  it  can 
be  sustained. 
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Demurrers  to  indictments.  Q.  S.  Philadelphia  Co.  Feb* 
Sess.,  1898. 

George  G.  Mercer,  for  commonwealth. 
James  L,  Stanton  and  John  G.  Johnson,  John  H.  Fow  and 
William  H.  Peace,  for  Seemiler  and  Freihofer. 

WiLLSON,  J.,  Feb.  3,  1898. — These  cases  arise  upon  de- 
murrers to  indictments,  and  all  involve  the  same  question. 
Indictments  were  drawn  under  the  Act  of  Assembly  approved 
May  27,  1897,  entitled  "An  Act  to  regulate  the  manufacture 
of  flour  and  meal  food  products."  In  the  first  section  of  the 
Act  it  is  provided,  **That  no  employe  shall  be  required,  per- 
mitted or  suffered  to  work  in  any  biscuit,  cake  or  bread 
bakery  or  confectionery  establishment  more  than  six  days 
in  any  one  week,  said  week  to  commence  on  Sunday  not  be- 
fore 6  o'clock  post  meridian,  and  to  terminate  at  a  corre- 
sponding time  on  Saturday  of  the  same  week.** 

The  defendants  are  charged  with  having  violated  this  pro- 
vision of  the  statute.  They  have  demurred  to  the  indict- 
ments upon  various  grounds,  involving  constitutional  ques- 
tions which  I  do  not  deem  it  necessary  to  consider.  In  my 
opinion,  the  demurrer  should  be  sustained,  upon  the  ground 
that  the  language  already  quoted  from  the  statute  is  mean- 
ingless and  absurd.  It  prohibits  the  requiring  of  the  doing 
of  work  for  more  than  six  days  in  a  week,  running  from  Sun- 
day afternoon  at  6  o'clock  and  terminating  on  the  follow- 
ing Saturday  at  the  same  hour.  This  is  impossible.  Not 
even  the  ingenuity  of  the  legislature  can  crowd  more  than 
six  days  within  the  limits  designated.  If  the  defendants 
have  done  no  more  than  is  charged,  they  have  not  violated 
the  statute.  It  may  be  that  the  purpose  of  the  legislature 
was  to  enact  that  an  employer  should  not  require  more  than 
six  days  in  an  entire  week,  beginning  at  6  o'clock  in  the 
afternoon  of  Sunday,  the  effect  of  which  would  be  to  prevent 
the  requirement  of  work  between  6  o'clock  on  Saturday 
afternoon  and  the  same  hour  on  Sunday  afternoon.  This, 
however,  is  a  penal  proceeding,  and  the  terms  of  the  statute 
imposing  a  penalty  must  be  clear  and  must  not  require  a  court 
to  add  a  substantial  part  of  the  provisions  which  would  justify 
or  require  imposition  of  punishment. 

For  this  reason,  therefore,  the  demurrers  are  sustained  and 
the  indictments  are  quashed. 
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Jury — Mistake  in  name — New  trial. 

Where  a  juror  answers  to  the  name  of  another  and  is  drawn  on  a  jury, 
the  names  of  both  being  similarly  pronounced,  though  spelled  differently, 
and  both  plaintiff  and  defendant  are  mistaken  as  to  the  juror,  it  is  ground 
for  a  new  trial. 

Motion  and  reasons  for  new  trial  on  part  of  defendant. 
C.  P.  No.  I,  Allegheny  Co.     Sept.  T.,  1896,  No.  422. 

Duff  &  Reese,  for  plaintiff. 

D.  F.  Patterson  and  Carrol  P.  Davis,  for  defendant. 

Stowe,  p.  J.,  Jan.  25,  1898. — It  was  held  in  Barton  v. 
Ehrlich,  15  Pa.  236,  that  where  one  is  called  as  a  juror,  whose 
name  is  not  on  the  venire,  and  he  is  suffered  to  remain  on 
the  jury  without  objection,  and  a  verdict  is  taken,  it  is  a 
waiver  of  the  objection,  the  court  saying:  "The  plaintiff 
might  have  had  the  name  of  the  juror  struck  from  the  panel, 
on  motion,  but  he  chose  to  let  it  remain  and  take  his  chance 
of  a  verdict,  and  that  was  a  waiver  of  objection."  The  ob- 
vious logic  of  the  case  is  that  the  plaintiff  having  it  within  his 
power,  by  looking  at  the  venire,  to  learn  who  were  returned 
as  jurors,  having  neglected  to  do  so,  or  having  done  so  and 
allowed  a  person  not  on  the  venire  to  be  sworn  as  a  juror, 
could  not  raise  the  objection  afterward  because  of  laches. 

But  it  was  said  by  the  court  in  Hill  v.  Yates,  12  East,  229, 
where  the  son  of  a  juryman  answered  to  his  father's  name, 
it  was  in  the  discretion  of  the  court  to  grant  or  refuse  a  new 
trial,  and  the  same  doctrine  appears  to  have  been  recognized 
by  our  Supreme  Court  in  McGinnis  v.  Sawyer  (not  reported), 
about  1872.  The  true  doctrine  in  such  case  seems  to  be  that 
the  court  will  not  grant  a  new  trial  when  satisfied  that  the 
verdict  is  right.  But  the  case  here  is  somewhat  different. 
John  Scott,  a  farmer  from  Robinson  township,  was  properly 
summoned,  returned  and  in  attendance  in  court  at  the  time 
the  jury  was  called.  When  his  name  was  called  another 
juror,  by  name  John  Stand,  usually  pronounced  ''Stot,"  an- 
swered to  the  call  and  took  his  seat  in  the  box.  Counsel  and 
parties  to  the  suit,  in  ignorance  of  the  fact,  proceeded  to 
challenge,  and  John  "Stand"  was  approved  and  sworn  as  a 
juror  and  returned  a  verdict  under  the  belief  of  all  parties 
interested  that  he  was  John  Scott.  It  is  unquestionable  that 
the  court,  if  the  mistake  had  been  discovered  before  verdict, 
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would  have  at  once  discharged  the  jury  and  called  another 
for  the  trial  of  the  case,  unless  both  parties  had  expressly 
waived  any  objection  to  the  jurors.  The  irregularity  is  not 
within  the  terms  of  the  Act  of  1814,  and  does  not  come  within 
its  spirit,  and  seems  to  us  makes  a  case  such  as  requires  our 
interference. 

In  Hieter  v.  Kaufman  (a  late  case  reported  in  20  Pa.  C.  C. 
R.  198),  Judge  Ermentrout  is  reported  as  holding  that  where 
one  of  a  panel  of  jurors  answered  to  the  name  of  another 
somewhat  similar  to  his  own  and  signed  a  verdict,  it  should 
be  set  aside,  and  we  think  a  due  regard  to  the  rights  of 
suitors,  as  well  as  to  the  regularity  of  judicial  proceedings, 
requires  us  to  grant  a  new  trial  in  this  case.  We  express  no 
opinion  on  the  rulings  of  the  court  upon  questions  of  law  or 
fact  suggested  as  reasons  for  a  new  trial,  as  those  questions 
will  all  come  up  hereafter  and  will  then  be  duly  considered. 

New  trial  granted. 

From  V.  A.  Powell,  Esq..  Pittsburg,  Pa. 


Abbotsford  Avenue. 

Practice  {Q,  S) — Highways — Amendment — Lunacy, 

Where  the  person  in  whose  favor  the  road  jury  has  reported  an  award 
is  afterward  adjudged  a  lunatic  the  report  of  the  jury  should  remain  as  filed, 
and  there  should  be  certified  to  the  court  of  quarter  sessions  a  copy  of 
the  adjudication  and  order  of  the  court  of  common  pleas  in  the  lunacy  pro- 
ceeding, and  after  due  notice  to  the  parties  interested  an  application 
should  be  made  to  the  court  of  quarter  sessions  for  an  order,  upon  in- 
spection of  the  record,  that  the  moneys  awarded  to  the  lunatic  be  paid  in 
the  lunatic's  right  to  the  committee  of  the  lunatic's  estate,  upon  security 
being  entered  by  the  committee  in  such  form  and  amount  as  the  court  of 
quarter  sessions  shall  direct. 

Motion  for  an  order  amending  the  report  of  the  jury  ap- 
pointed to  ascertain  and  assess  damages,  etc.  Q.  S.  Phila- 
delphia Co.     Oct.  Sess.,  1893. 

Gendell  &  Reeves,  for  motion. 

/.  L.  Kinsey  and  F.  L.  Wayland,  contra. 

WiLTBANK,  J.,  Dec.  27,  1897. — ^The  jury  in  this  case  re- 
ported an  award  in  favor  of  Elizabeth  E.  Abbot  in  the  sum 
of  $10,350,  in  compensation  of  damages  to  a  certain  tract 
of  land  whereof  she  is  the  owner,  due  to  the  opening  of 
Abbotsford  avenue,  and  their  report  in  this  particular  was 
thereafter  confirmed  by  the  court.  The  proceeding  was  in- 
stituted by  petition  filed  Oct.  10,  1893,  and  the  jury  was 
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appointed  on  the  twenty-sixth  of  that  month.  It  has  been 
made  to  appear  subsequently  that  the  said  Elizabeth  E. 
Abbott  is  non  compos  mentis,  and  has  been  adjudged  a  luna- 
tic by  the  court  of  common  pleas  of  this  county,  No.  3,  in 
the  cause  therein  depending  as  of  March  Term,  1897,  No. 
332,  wherein  a  petition  for  a  commission  was  presented  March 
17,  1897,  and  an  inquisition  was  returned  April  13,  1897,  and 
that  Griffith  E.  Abbot  has  been  appointed  by  the  said  court 
the  committee  of  her  estate,  and  has  duly  qualified. 

Motion  is  now  made  in  this  court  for  an  order  of  amend- 
ment of  the  report  of  the  said  jury,  so  that  the  award  here- 
tofore made  to  the  said  Elizabeth  E.  Abbot  shall  stand  as 
made  to  Griffith  E.  Abbot,  the  committee  of  the  estate  of  the 
said  Elizabeth  E.  Abbot,  or  his  attorneys  of  record. 

We  do  not  regard  this  as  the  proper  course  to  be  pursued 
in  the  premises.  The  report  of  the  jury  should  remain  as 
filed,  and  there  should  be  certified  to  the  court  of  quarter 
sessions  a  copy  of  the  adjudication  and  order  of  the  court 
of  common  pleas  of  this  county.  No.  3,  above  referred  to, 
and  after  due  notice  to  the  parties  interested,  an  application 
should  be  made  to  the  court  of  quarter  sessions  for  an  order, 
upon  inspection  of  the  record,  that  the  moneys  awarded  to 
the  said  Elizabeth  E.  Abbot  as  aforesaid,  be  paid,  in  her  right, 
to  the  said  Griffith  E.  Abbot,  as  committee  of  her  estate,  upon 
entry  by  him  of  security  in  such  form  and  amount  as  the  last 
mentioned  court  shall  direct. 

The  motion  for  an  order  of  amendment  is  dismissed,  and 
the  rule  for  a  mandamus  in  favor  of  the  said  Griffith  E.  Abbot, 
committee  as  aforesaid,  is  discharged,  without  prejudice  to 
such  later  application  as  may  be  made  in  his  behalf. 


Sharon  Borough  v.  Heroer  County. 

Liquor  license  laws — Share  of  fees  due  to  boroughs — Act  of  May 
ijy  1887,  P.  L.  108— Local  Act  of  May  24.,  1871,  P.  Z.  1108. 

The  Act  of  May  13,  1887,  P.  L.  108,  relating  to  the  granting  of  liquor 
licenses,  applies  to  Mercer  county,  and  the  share  of  the  fees  due  to  a  bor- 
ough may  be  recovered  in  an  action  for  the  same. 

Not  decided  whether  said  Act  repealed  the  local  Act  for  Mercer  county 
of  May  24,  1871,  P.  L.  1108,  providing  for  the  payment  of  a  certain  fee 
"for  the  use  of  the  poor,"  "in  addition  to  the  amount  now  required  by 
law." 

Case-stated  for  the  opinion  of  the  court,  after  a  summons 
in  assumpsit.     C.  P.  Mercer  Co.     Sept.  T.,  1888,  No.  76. 
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This  suit  was  brought  by  the  borough  of  Sharon  to  recover 
three-fifths  of  the  fee  of  $250  for  each  of  seven  licenses 
granted  for  said  borough  at  January  term,  1888. 

The  sum  of  $250  in  each  case  had  been  collected  and  paid 
into  the  county  treasury,  evidently  being  $50  under  the  Act 
of  April  12,  1875,  P-  L.  40,  and  $200  under  the  local  Act  for 
Mercer  county  of  May  24,  1871,  P.  L.  1108,  as  had  been  the 
usage  prior  to  the  passage  of  the  "Brook's  law"  of  1887. 

A.  IV,  Williams y  for  plaintiff. 
A.  B.  Thompson,  for  defendant. 

Mehard,  p.  J.,  Feb.  11,  1889. — ^The  question  involved  in 
this  case  is  whether  the  general  law  of  May  13,  1887,  P.  L. 
108,  relating  to  liquor  licenses  applies  to  Mercer  county. 

At  the  argument,  the  learned  counsel  on  both  sides  ex- 
pressed the  opinion  that  it  does,  and  I  can  find  no  ground 
for  differing  with  them.  It  has  been  suggested  that  possibly 
the  local  Act  for  Mercer  county,  passed  May  24,  1871,  P.  L. 
1 108,  is  still  in  force,  and  that  liquor  licenses  granted  under 
it  could  not  be  granted  under  the  general  Act  of  1887.  But 
the  Act  of  1 87 1  was  not  intended  as  a  complete  license  law, 
and  does  not  provide  for  a  full  license  fee.  The  fee  it  re- 
quired was,  "in  addition  to  the  amount  now  required  by  law," 
and  the  sums  paid  under  it  were  not  to  be  appHed  to  the 
same  uses  as  those  paid  under  the  general  law,  to  which  they 
were  additional.  The  Act  of  1871  was,  therefore,  not  in 
conflict  with  the  general  law,  so  far  as  it  related  to  the  license 
fee. 

The  same  reasoning  applies  with  respect  to  the  general  law 
of  1887.  Hence  the  license  fee  prescribed  by  this  Act  must 
be  paid  whether  the  Act  of  1871  be  in  force  or  not.  It  is 
not  necessary  to  the  decision  of  this  case  to  determine 
whether  the  latter  is  still  in  force. 

It  is  now  considered,  adjudged  and  ordered  that  judgment 
be  entered  in  favor  of  the  plaintiff  and  against  defendant  for 
$668.95  and  costs. 

From  James  D.  Emery,  Esq.,  Mercer,  Pa. 


Hanooz  t^.  Venango  County. 

Constables — Fees — Township  elections — Case-stated. 

A  judgment  cannot  be  entered  upon  a  case-stated  where  there  is  no 
pending  suit  instituted  either  adversely  or  by  amicable  action. 
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It  seems  that  a  constable  elected  after  the  passage  of  the  Act  of  May 
23,  1C93,  and  before  the  Act  of  June  15,  1897,  is  not  entitled  to  fees  for 
attending  a  township  election  or  for  making  his  return  as  to  such  election. 

Case-Stated.     C.  P.  Venango  Co.    April  T.,  1898,  No.  12. 

Criswell,  p.  J.,  Feb.  24,  1898. — The  plaintiff  was  con- 
stable for  the  township  of  Cherry  tree  for  the  year  1897,  and 
as  such  was  in  attendance  as  required  by  law  at  the  town- 
ship election  held  in  said  township  in  February,  1897,  and 
also  made  his  return  as  such  constable  to  the  court  of  quarter 
sessions  of  said  county  at  January  and  April  sessions  in  1897, 
and  the  question  presented  is,  whether  or  not,  under  the  law, 
he  is  entitled  to  recover  for  such  services  from  the  county  of 
Venango,  the  defendant.  After  some  consideration  we  have 
concluded  that  he  is  not  entitled  to  recover  for  two  reasons: 

First,  while  the  fact  is  not  recited  in  the  stipulation  filed, 
we  take  notice  that  under  the  law  the  term  of  the  office  of 
constable  is  three  years,  and  that  they  were  by  law  elected 
in  February,  1896.  On  May  23,  1893,  an  Act  of  the  General 
Assembly  of  this  commonwealth  was  passed  establishing, 
inter  alia,  the  fees  to  be  received  by  constables  throughout 
the  commonwealth.  The  Act  is  general  in  its  terms  and 
effects  a  repeal  of  prior  and  general  local  laws.  By  it  no  fee 
is  provided  for  attendance  at  elections,  nor  for  making  returns 
in  court,  further  than  the  mileage  therein  provided  for  such 
services.  As  the  plaintiff  under  the  law  must  necessarily 
have  been  elected  and  qualified  subsequent  to  the  passage  of 
the  Act  of  1893,  he  took  upon  himself  the  performance  of  all 
the  duties  of  the  office  required  of  him  by  law  for  the  fees  and 
compensation  then  provided  by  law.  Among  the  duties 
then  required  of  him  by  law  was  the  attendance  of  the  peace 
officer  at  elections  and  making  quarterly  returns  to  the  court. 
He  took  the  office  "cum  onere,*'  impliedly  engaging  to  per- 
form all  the  duties  enjoined  upon  him  by  law  during  his 
term,  and  if  the  law  gives  no  direction  for  payment  none  will 
be  implied:  Corr  v.  Lackawanna  Co.,  163  Pa.  57,  60.  On 
June  15,  1897,  another  Act  was  passed  providing  fees  for  the 
services  indicated  and  in  terms  provided  for  payment  for  such 
services  rendered  prior  to  the  passage  of  the  Act  and  after 
January  i,  1896.  Has  the  legislature  such  power?  If  so, 
then  it  may  provide  for  additional  compensation  to  all  officers 
who  have  heretofore  performed  any  duties  required  of  them 
by  law,  notwithstanding  they  have  received  full  compensa- 
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tion  provided  by  law  at  the  time  the  duties  were  performed 
or  the  services  rendered.  To  hold  that  the  legislature  has 
such  power  is  to  hold  that  ex  post  facto  laws  may  be  passed, 
and  that  they  may  provide  compensation  for  those  to  whom 
no  compensation  is  due.  We  do  not  understand  that  it  has 
such  power. 

Second.  Closely  identified  with  the  reason  assigned,  if  not 
constituting  a  part  of  it,  there  is  the  constitutional  provision 
that  "No  law  shall  extend  the  term  of  any  public  officer, 
or  increase  his  salary  or  emoluments  after  his  election  or  ap- 
pointment." A  constable  is  clearly  a  public  officer  within 
the  meaning  of  this  provision,  and  the  Act  of  June  15,  1897, 
having  been  passed  after  the  election  of  the  plaintiflF,  and 
after  he  entered  upon  the  discharge  of  his  duties,  it  could  not 
operate  to  increase  the  emoluments  of  his  office  and  can  apply 
only  to  those  who  have  been  elected  or  appointed  since  its 
passage.  The  Act  of  1893  and  its  effect  has  been  considered 
by  the  courts  in  numerous  cases,  a  very  satisfactory  and  able 
review  of  a  number  of  which  will  be  found  in  the  opinion  of 
Scott,  J.,  in  Hulsizer  v.  Northampton  Co.,  19  Pa.  C.  C.  R. 
385,  to  which  we  refer.  While  we  have  indicated  our  opinion 
on  the  question  raised  by  the  facts,  we  cannot  in  this  case 
direct  a  judgment  to  be  entered  for  either  party.  In  order 
that  a  binding  judgment  may  be  entered  there  must  be  a 
pending  suit  in  court  instituted  either  adversely  or  by  amica- 
ble action,  and  the  court  must  have  jurisdiction  of  the  parties. 
In  view  of  the  form  in  which  this  case  has  been  submitted, 
we  do  not  have  such  jurisdiction.  See  Bedford  Lodge  v. 
Lentz,  20  Pa.  C.  C.  R.  269. 

From  F.  A.  Sayers,  Esq.,  Franklin,  Pa. 


Bum's  Application. 

Liquor  law — Hotel  license — Discrimination  on  cLccount  of  race 
or  color — Act  of  May  /p,  1887,  P.  Z.  ijo. 

Keepers  of  hotels  or  restaurants  have  no  lawful  right  to  discriminate 
against  any  decent,  well-behaved  person  on  account  of  his  race  or  color. 

Discrimination  on  account  of  race  or  color  is  expressly  forbidden  by 
a  statute  of  the  commonwealth,  and  the  court  will  refuse  to  renew  the 
license  of  any  hotel  or  restaurant  keeper  who  willfully  violates  its  pro- 
visions. 

A  licensed  house  may  refuse  entertainment  to  persons  of  any  color 
who  are  objectionable  by  reason  of  unpleasant  habits  or  offensive  con- 
duct. 
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Application  for  hotel  license.     Q.  S.  Dauphin  Co.     1898. 

Weiss  &  Gilbert,  for  application. 
W.  Justin  Carter,  for  remonstrants. 

SiMONTON,  P.  J.,  and  McPherson,  J.,  Feb,  23,  1898. — 
The  objection  to  this  license  is  not  insisted  upon,  but  the 
court  has  been  urged  to  declare  that  keepers  of  hotels  or 
restaurants  have  no  lawful  rights  to  discriminate  against  any 
decent,  well-behaved  person  on  account  of  his  race  or  color. 
We  make  such  a  declaration  willingly,  and  add  that  discrim- 
ination on  account  of  race  or  color  is  expressly  forbidden  by 
a  statute  of  the  commonwealth.  It  is  our  duty  to  enforce 
obedience  to  this  law,  and  we  give  notice  now  that  we  shall 
refuse  to  renew  the  license  of  any  hotel  or  restaurant  keeper 
who  willfully  violates  its  provisions.  A  sober,  respectable 
and  well-behaved  colored  man  or  woman  is  entitled  under  the 
law  of  Pennsylvania  to  be  received  in  any  house  of  entertain- 
ment and  to  be  treated  in  the  same  manner  as  any  other  guest. 

It  is  time  that  race  discrimination  ceased  in  this  state.  So 
far  as  legislation  can  aid  in  accomplishing  this  desirable  end 
in  licensed  houses,  the  law  is  now  sufficient;  nothing  more  is 
needed  than  to  enforce  the  statute;  and  this  it  is  our  intention 
to  do.  Within  the  jurisdiction  of  this  court  our  plain  duty 
is  to  protect  the  colored  citizen  who  in  good  faith  asks  from 
the  keeper  of  a  licensed  house  the  same  treatment  that  other 
guests  receive.  No  one  objects  any  longer  to  his  presence 
in  a  public  conveyance  or  place  of  entertainment;  thus  far 
the  prejudice  of  race  has  been  overcome;  it  is  quite  certain 
that  the  objection  to  his  presence  in  a  hotel  or  restaurant  will 
also  pass  away  as  soon  as  his  right  under  the  law  to  be  there 
is  recognized  in  fact  as  it  now  is  by  the  letter  of  the  statute. 

A  licensed  house  may,  of  course,  refuse  entertainment  to 
persons  of  any  color  who  are  objectionable  by  reason  of  un- 
pleasant habits  or  offensive  conduct,  but  an  orderly,  well- 
mannered  citizen  who  is  honestly  seeking  entertainment  may 
not  be  turned  away  merely  because  he  happens  to  be  of  one 
race  or  color  rather  than  of  another. 

It  would  be  vain  to  deny  that  some  race  prejudice  still 
exists  among  us,  but  the  law  does  not  countenance  it  and 
good  citizens  should  strive  to  rise  above  it.  We  trust  the 
effort  will  be  made  and  that  toleration  and  moderation  will 
mark  the  conduct  of  both  races. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 
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FleiBohman  v.  Bosenblatt. 
Marriage  contract — Validity  of ^^ Act  of  April  22,  ryg^. 

An  engagement  to  marry,  made  on  Sunday,  is  not  such  "worldly  em- 
ployment or  business"  as  is  prohibited  by  the  Act  of  April  22,  1794. 

Motion  for  a  rule  for  a  new  trial.  C.  P.  No.  i,  Philadel- 
phia Co.     March  T.,  1897,  No.  857. 

Ida  Fleischman,  the  plaintiff,  brought  suit  against  Harry 
Rosenblatt,  the  defendant,  alleging  that  the  defendant  prom- 
ised to  marry  the  plaintiff  on  the  Sunday  following  the  Jew- 
ish festival  of  Pentecost.  She  testified  at  the  trial  that  the 
said  promise  was  made  on  the  said  Sunday,  and  upon  no 
other  day  whatsoever. 

There  was  evidence  that  this  contract  was  recognized, 
but  not  ratified  by  the  defendant  at  any  other  time.  The 
plaintiff  alleged  the  breach  of  this  contract,  and  the  jury  ren- 
dered a  verdict  in  her  favor  of  $200. 

Monaghan  &  Phillips,  for  the  rule. — If  any  person  shall  do 
or  perform  any  worldly  employment  or  business  whatsoever 
on  Lord's  day,  commonly  called  Sunday  (works  of  necessity 
and  charity  excepted),  .  .  .  and  be  convicted  thereof,  every 
person  so  offending  shall  for  every  such  offence  forfeit  and 
pay  four  dollars,"  etc.,  etc.:  2  Purdon's  Digest,  page  1572 
"Sunday.'' 

It  has  been  decided  under  the  above  Act  that  contracts  en- 
tered into  on  Sunday,  not  executed,  but  executory,  are  void: 
Kepner  v,  Keefer,  6  W.  231;  Hadley  v.  Snevily,  W.  &  S. 
477;  Foxz/.  Mensch,  3  W.  &  S.  444. 

A  promise  of  marriage  entered  into  on  Sunday  comes 
within  the  meaning  of  the  words  "business  whatsoever"  in 
the  Act,  and  does  not  come  within  the  exceptions  "neces- 
sity" and  "charity:"  Gangwere's  Estate,  2  Harris,  417. 

Charles  Hoffman,  contra. — An  engagement  to  marry  is  a 
contract  both  of  necessity  and  charity,  and  therefore  falls 
within  the  exceptions  of  the  Act  of  April  22,  1794. 

Per  Curiam.  Rule  discharged.  Markley  v.  Kessering, 
2  Pennypacker,  187,  followed. 

From  Jesse  S.  Shepard,  Esq.,  Philadelphia,  Pa, 
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Densmore  et  sL  v.  City  of  Erie. 

Municipalities — License  on  bicycles — Police  power. 

It  is  within  the  police  power  of  a  city  to  subject  all  bicycles  to  a  proper 
police  regulation,  for  the  safety  of  the  public,  by  a  proper  ordinance,  and 
incidentally  to  impose  a  reasonable  license  tax  for  the  enforcement  of 
such  ordinance;  but  it  has  no  power  to  impose  such  a  tax  as  a  mere 
revenue  measure. 

An  ordinance  of  a  city  of  the  third  class  provided  that  every  resident 
owner  of  a  bicycle  should  pay  annually  the  sum  of  one  dollar  to  the  mayor 
and  be  furnished  with  a  tag,  which  was  to  be  placed  upon  the  upright 
underneath  the  handle  bar.  There  were  about  seven  thousand  owners  of 
bicycles  in  the  city  and  a  large  number  of  non-resident  bicyclers  used  the 
streets.  The  cost  of  the  tags  to  the  city  was  less  than  four  cents  apiece. 
Held,  that  the  ordinance  was  not  a  proper  exercise  of  the  police  powers, 
and  was  illegal  as  a  revenue  measure. 

Bill  in  equity.     C  P.  Erie  Co. 

/.  S.  Rilling,  for  complainants. 

H,  A,  Clark,  city  solicitor,  for  defendants. 

Morrison,  P.  J.,  Forty-eighth  Judicial  district,  specially 
presiding,  April  8,  1898. 

The  plaintiffs'  bill  is  as  follows: 

First.  That  they  are  all  residents  and  taxpayers,  and 
owners  and  users  of  bicycles  in  the  city  of  Erie. 

Second.  That  the  councils  of  the  city  of  Erie  passed  an 
ordinance,  which  was  approved  by  the  mayor  on  July  18, 
1896,  said  ordinance  being  as  follows: 

Councils   of   Erie.     Bill    No.    1,231.     Introduced   by    Mr. 

Leech. 
An  ordinance  providing  for  the  regulation  and  registration  of 

bicycles  in  the  city  of  Erie,  and  making  provisions  therefor, 

and  providing  for  the  violation  thereof. 

Whereas,  The  use  of  bicycles  upon  the  highways  in  the 
city  of  Erie  has  become  general,  and  for  want  of  proper  regu- 
lation and  restriction  the  safety  and  comfort  of  the  public 
are  endangered;  now,  therefore, 

Be  it  enacted  by  the  select  and  common  councils  of  the 
city  of  Erie,  Pa. : 

Section  i.  That  from  and  after  the  passage  of  this  ordi- 
nance it  shall  not  be  lawful  for  any  person  or  persons  residing 
in  the  city  of  Erie  to  ride  any  bicycle  in,  along  or  over  the 
streets,  lanes  or  alleys  of  the  city  of  Erie,  unless  said  bicycle 
shall  have  attached  thereto  a  proper  and  suitable  tag,  fur- 
nished by  the  mayor  of  the  city  of  Erie, 
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Sec.  2.  It  shall  be  the  duty  of  the  mayor  of  the  city  of 
Erie  to  furnish  every  resident  owner  of  any  bicycle  a  suit- 
able stamp  or  plate,  not  exceeding  one-thirty-second  (1-32) 
of  an  inch  in  thickness,  to  be  placed  upon  the  bicycle,  upon 
the  upright,  underneath  the  handle  bar,  and  between  the 
handle  bar  and  the  fork  of  said  bicycle,  upon  receipt  from  the 
owner  of  said  bicycle  of  the  sum  of  one  dollar. 

Sec.  3.  It  shall  be  the  duty  of  the  mayor  of  the  city  of 
Erie  to  keep  a  register  of  the  tags  issued  by  him,  together 
with  the  number  thereof,  and  the  name  of  the  owner  to  whom 
the  tag  is  issued;  and  it  shall  be  his  further  duty  to  see  that 
said  tag  is  properly  lettered,  numbered  and  stamped  with  the 
date  of  its  issue. 

Sec.  4.  The  shape  of  said  tag  shall  vary  from  year  to  year, 
at  the  discretion  of  the  mayor,  and  all  license  tags  issued  un- 
der and  by  virtue  of  this  ordinance  shall  expire  for  the  first 
year  on  the  first  Monday  in  May,  1897,  and  thereafter  said 
tags  shall  issue  annually,  and  shall  date  from  the  first  Monday 
in  May,  1897. 

Sec.  5.  That  the  city  controller  shall  furnish  to  the  mayor 
the  tag  herein  provided  for.  He  shall  charge  the  same  to  the 
mayor,  and  keep  an  account  thereof. 

Sec.  6.  That  any  person  or  persons  violating  the  provis- 
ions of  this  ordinance  shall  forfeit  and  pay  to  the  city  of  Erie 
a  sum  not  less  than  one  dollar,  nor  more  than  five  dollars, 
and  in  default  thereof  shall  be  committed  to  the  county  jail 
for  a  period  of  not  less  than  one  or  more  than  ten  days. 

Sec.  7.  That  all  ordinances  or  parts  thereof  conflicting 
herewith  be  and  the  same  are  hereby  repealed. 

Approved  July  18,  1896. 

The  plaintiffs'  bill  then  avers  that  there  are  upwards  of 
seven  thousand  residents  of  the  city  of  Erie  who  are  the 
owners  and  users  of  bicycles,  who  ride  the  same  upon  the 
streets,  either  for  business  or  pleasure;  that  there  are  daily 
a  large  number  of  persons,  not  residents  of  the  city  of  Erie, 
owning  bicycles,  using  the  same  upon  the  public  streets  of 
the  city  of  Erie  in  the  same  manner  as  the  plaintiffs  in  this 
case,  and  other  resident  bicycle  owners;  that  the  said  ordi- 
nance was  passed  for  the  purpose  of  compelling  plaintiffs,  as 
well  as  all  other  resident  bicycle  owners,  to  pay  a  tax  of  one 
dollar  each  to  the  city  treasury,  and  thereby  raise  a  revenue 
to  be  used  for  city  purposes.  That  the  said  tag  which  the 
city  of  Erie  proposes  to  furnish  to  bicycle  owners,  in  pur- 
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suance  of  said  ordinance,  is  a  small  aluminum  tag,  which  cost 
the  city  at  the  rate  of  $37.50  per  thousand,  the  city  thereby 
making  a  net  profit  from  each  person  who  is  compelled  to 
buy  said  tag  of  $0.9625. 

That  the  said  bicycles  owned  and  used  by  the  plaintiffs  are 
vehicles,  and  as  such  are  entitled  to  the  same  rights,  and  can 
be  subject  only  to  the  same  restrictions  in  the  use  thereof  as 
are  prescribed  by  law  in  the  case  of  persons  using  carriages 
and  other  vehicles  drawn  by  horses. 

The  plaintiffs,  as  well  as  all  resident  owners  and  users  of 
bicycles,  have  an  inherent  and  indefeasible  right  to  use  and 
occupy  the  public  streets  of  the  city  of  Erie  with  their 
bicycles,  subject  only  to  such  reasonable  and  uniform  restric- 
tions as  may  be  imposed  upon  all  vehicles  used  in  said  streets 
in  pursuance  to  law.  That  said  ordinance  is  not  a  reason- 
able or  uniform  police  regulation;  that  said  ordinance  is  ille- 
gal, unconstitutional  and  void.  That  the  sum  of  one  dollar, 
sought  to  be  collected  by  the  said  city  of  Erie  from  each 
resident  bicycle  owner,  under  the  pretense  of  a  police  regula- 
tion, is  in  fact  a  tax,  and  is  therefore  illegal  and  void,  and 
cannot  be  collected  by  law.  That  the  said  ordinance  as  a 
police  regulation  is  null  and  void,  in  that  it  is  not  uniform 
and  does  not  apply  to  all  vehicles;  and  that  it  discriminates 
against  resident  riders  of  bicycles  in  favor  of  non-residents; 
that  there  is  no  law  authorizing  the  said  city  of  Erie  to  tax 
bicycles;  that  there  is  no  law  authorizing  the  city  of  Erie  to 
collect  a  license  tax  from  the  resident  owners  and  users  of 
bicycles  upon  the  streets  of  the  city  of  Erie. 

That  in  pursuance  of  said  ordinance  the  said  city  of  Erie, 
Robert  J.  Saltsman,  mayor,  and  Samuel  Woods,  chief  of 
police,  proposes  to  arrest  plaintiffs,  as  well  as  all  other  persons 
residents  of  the  city  of  Erie,  who  refuse  or  neglect  to  comply 
with  the  said  ordinance  by  paying  the  sum  of  one  dollar  into 
the  city  treasury  for  a  tag  to  be  furnished  them  in  pursuance 
of  said  ordinance;  that  the  said  wholesale  arrests  about  to  be 
made  by  the  city  of  Erie,  through  its  mayor  and  police  offi- 
cers, of  all  resident  bicycle  owners  and  riders  who  do  not 
comply  with  said  ordinance  will  cause  great  damage,  cost, 
expense  and  annoyance  to  all  persons  arrested;  that  if  the 
mayor  and  chief  of  police  carry  into  effect  the  threat  made 
by  said  mayor,  and  arrest  all  persons  riding  bicycles  on  the 
streets  of  said  city  of  Erie  on  and  after  said  date,  it  will  com- 
pel plaintiffs  as  taxpayers,  as  well  as  all  other  taxpayers  in 
the  city  of  Erie,  to  pay  a  large  bill  of  expense  as  costs. 
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Wherefore  plaintiffs  pray: 

First.  That  your  honorable  court  will  issue  an  injunction 
restraining  the  said  city  of  Erie,  Robert  J.  Saltsman,  mayor, 
and  Samuel  Woods,  chief  of  police,  from  arresting  any  and 
all  resident  owners  and  riders  of  bicycles  upon  the  streets  of 
the  city  of  Erie. 

Second.  That  your  honorable  court  will  declare  said  ordi- 
nance illegal  and  void. 

Third.  That  your  honorable  court  will  make  such  further 
orders  and  grant  such  further  relief  as  may  be  proper. 

OPINION. 

The  ordinance  in  question  was  approved  July  i8,  1896,  and 
imposed  a  license  tax  of  one  dollar  on  each  resident  of  the 
city  of  Erie  owning  and  riding  a  bicycle  therein. 

The  city  of  Erie  is  a  city  of  the  third  class,  and  is  governed 
by  the  Act  of  May  23,  1889,  P.  L.  277. 

It  seems  clear  that  this  tax  cannot  be  collected  as  a  license 
tax  under  the  provisions  of  Clause  4  of  Section  3  of  Art.  v  of 
the  Act  of  1889,  as  by  the  provisions  of  said  section  a  license 
tax  could  only  be  imposed  on  such  bicycles  as  are  used  in  said 
city  for  hire  or  pay. 

We  do  not  understand  the  city  to  contend  that  this  tax  can 
be,  or  is  attempted  to  be  collected  under  the  provisions  of 
that  Act.  And  we  are  clearly  of  the  opinion  that  it  cannot  be 
so  collected. 

It  must,  therefore,  be  conceded  that  to  be  legal  and  valid 
the  ordinance  must  be  a  proper  exercise  of  the  police  powers 
inherent  in  said  city  of  Erie,  and,  indeed,  the  defendants 
admit  in  the  fourth  paragraph  of  their  answer  that  the  ordi- 
nance is  a  police  regulation,  and  as  such  it  is  attempted  to  be 
enforced. 

Our  question  then  is,  can  this  ordinance  be  enforced  as  a 
police  regulation?  The  title  and  preamble  plainly  indicate 
an  ordinance,  under  the  police  power  of  the  city,  for  the 
regulation  and  restriction  of  the  use  of  bicycles  for  the  safety 
and  comfort  of  the  public.  Now,  it  cannot  be  successfully 
questioned  that  the  city  of  Erie  has  power  by  ordinance  to 
regulate  the  speed  and  manner  of  using  bicycles  upon  the 
streets  of  said  city,  so  as  to  protect  the  public  from  careless 
and  reckless  riders.  But  the  difficulty  with  the  ordinance  in 
question  is  that  it  does  not  contain  one  word  or  sentence, 
after  the  preamble,  in  any  manner  regulating  the  speed  or 
use  of  bicycles,  or  furnishing  any  protection  whatever  to  the 
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public.  If  it  were  a  police  regulation  it  ought  to  apply  to  all 
riders  of  bicycles  upon  the  streets  of  the  said  city  without 
regard  to  where  they  reside.  It  is  certainly  just  as  dangerous 
to  the  public  for  a  person  residing  outside  the  city  limits  to 
ride  his  bicycle  upon  the  streets  of  the  city  without  registrar 
tion  as  it  is  for  a  resident  to  so  ride.  The  fact  is  that  the 
registration  and  attaching  the  tag  to  the  bicycle,  provided  for 
in  this  ordinance,  furnishes  no  protection  to  the  public,  and 
in  no  way  contributes  to  the  safety  and  comfort  of  any- 
body. 

We  had  this  ordinance  before  us  in  the  case  of  C.  A.  Green 
et  al.  V.  the  City  of  Erie  et  al.  at  No.  7,  Sept.  T.,  1896, 
where  in  an  opinion  filed  June  21,  1897,  we  dismissed  the  bill, 
and  held  that  the  ordinance  was  a  valid  police  regulation. 
We  are  now  convinced  that  such  conclusion  was  erroneous. 
But  we  desire  to  say  that  the  case  was  heard  on  bill  and 
answer,  some  of  the  important  averments  of  the  bill  now  be- 
fore us  not  being  in  that  bill,  and  no  testimony  was  taken  in 
the  Green  case.  It  was  very  imperfectly  argued,  and  the 
main  question  pressed  upon  our  attention  was  the  one  of  the 
power  of  the  city  to  classify  bicycles  and  impose  a  tax  upon 
them,  upon  the  ground  that  such  tax  was  in  violation  of  Art. 
IX,  Sec.  I  of  the  Constitution  of  this  state,  which  provides 
"That  all  taxes  shall  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  authority  levying 
the  taxes." 

We  held  then,  and  are  of  the  opinion  now,  that  this  prin- 
ciple is  not  violated  if  the  ordinance,  or  Act  of  the  Legisla- 
ture, imposing  a  license  fee  or  a  tax,  applies  to  all  the  subjects 
of  a  certain  class:  Danville  v.  Weaver  &  Campbell,  17  Pa. 
C.  C.  R.  17. 

We  still  adhere  to  the  opinion  that  it  is  within  the  police 
power  of  the  city  of  Erie  to  subject  all  bicycles  to  a  proper 
police  regulation,  for  the  safety  of  the  public,  by  a  proper 
ordinance,  and  incidentally  to  impose  a  reasonable  license 
tax  for  the  enforcement  of  such  ordinance. 

But,  as  we  have  said,  ordinance  No.  1,231  is  in  fact  not  a 
police  regulation,  but  a  revenue  ordinance  pure  and  simple. 
This  appears  with  striking  force  when  we  learn  from  the  un- 
disputed evidence  now  before  us  that  the  enforcement  of  this 
ordinance  will,  at  a  trifling  cost  to  the  city,  annually  augment 
the  receipts  of  the  city  treasury  to  the  amount  of  seven  to 
ten  thousand  dollars. 

The  ordinance  in  question  makes  it  unlawful  for  any  per- 
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son  residing  in  the  city  of  Erie  to  ride  a  bicycle  in  or  along 
the  streets  of  said  city,  which  shall  not  have  attached  thereto 
a  tag  to  be  furnished  by  the  mayor.  It  is  not  easy  to  see 
how  this  tag  will  furnish  any  protection  to  the  public.  It  is 
only  the  citizens  of  Erie  that  are  being  regulated  and  regis- 
tered. It  is  not  attempted  to  register  or  regulate  the  non- 
resident rider.  He  may  ride  as  he  pleases.  He  may  hurt, 
or  even  kill,  any  of  the  public  by  reckless  riding  without  vio- 
lating any  of  the  provisions  of  this  police  ordinance,  and  this 
because  he  does  not  reside  in  the  city  of  Erie. 

We  are  clearly  of  the  opinion  that  if  the  safety  of  the  public 
requires  police  regulation  of  bicycle  riders  on  the  streets  of 
the  city  that  the  provisions  of  the  ordinance  should  apply  to 
all  riders  of  bicycles  regardless  of  their  residence. 

All  ordinances  must  be  uniform  and  reasonable,  and 
whether  an  ordinance  is  reasonable  and  uniform  is  a  question 
for  the  court:  AUentown  v.  West.  U.  Tel.  Co.,  148  Pa.  117; 
Kneidler  v,  Norristown,  100  Pa.  373;  Livingston  v.  Wolf, 
136  Pa.  533- 

The  provisions  of  the  ordinance  must  be  directed  against 
the  use  of  the  bicycle,  and  not  against  the  bicycle  itself: 
Sayre  v,  Phillips,  148  Pa.  482. 

In  this  case  the  Supreme  Court  says:  "By  the  organization 
of  the  city  or  borough  within  its  borders  the  state  imparts  to 
its  creature,  the  municipality,  the  powers  necessary  to  the 
performance  of  its  functions,  and  the  protection  of  its  citizens 
in  their  persons  and  property.  The  police  power  is  one  of 
these.  Ordinances  of  cities  and  boroughs  passed  in  the  legit- 
imate exercise  of  this  power  are  therefore  valid.  An  ordinance 
prohibiting  the  business  of  peddling  within  the  municipal 
limits  without  a  license  from  the  proper  municipal  officer 
would  seem  to  be  as  clearly  justified  by  the  police  power  as  a 
statute  prohibiting  the  same  business  throughout  the  com-- 
monwealth.  But  it  is  very  clear  that  a  police  regulation 
must  be  directed  against  the  business  or  practice  that  is  harm- 
ful, not  against  one  or  some  of  the  persons  who  may  be  en- 
gaged in  it.  The  laws  of  the  state  are  so  framed.  They  are 
directed  against  the  business  of  peddling.  The  ordinance  of 
the  cities  and  boroughs  must,  in  order  to  be  supported  as  an 
exercise  of  the  police  power  residing  in  the  municipality,  be 
directed  in  like  manner  at  the  business.  If  a  statute  or  a 
municipal  ordinance  is  in  reality  directed  only  against  certain 
persons  who  are  engaged  in  a  given  business,  or  certain  com- 
modities, in  such  manner  as  to  discriminate  between  persons 
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who  are  engaged  in  the  same  trade  or  pursuit,  in  aid  of  some 
at  the  expense  of  others,  such  statute  or  ordinance  is  not  a  po- 
lice but  a  trade  regulation;  and  it  has  no  right  to  shelter  itself 
behind  the  police  power  of  the  state  or  municipality.  .  .  . 
We  now  come  to  consider  the  ordinance  on  which  this 
case  depends.  It  professes  to  prohibit  all  persons  from  engag- 
ing in  the  business  of  peddling  or  selling  goods  from  house  to 
house,  by  sample  or  otherwise,  without  a  borough  license, 
and  it  fixes  the  price  of  a  license  at  a  figure  that  makes,  as  it 
was  evidently  intended  to  make,  the  ordinance  amount  to 
prohibition.  So  long,  however,  as  it  bears  upon  all  persons 
impartially  it  may  fairly  claim  to  be  a  police  regulation  in- 
tended to  destroy  a  business  that  was  regarded  as  injurious; 
but  at  the  end  of  the  prohibiting  section  of  the  ordinance  a 
proviso  may  be  found  which  exempts  all  residents  of  the 
borough  of  Sayre  from  its  operation.  The  proviso  converts 
the  police  regulation.  The  ordinance,  taken  as  a  whole,  does 
not  prohibit  an  injurious  business,  but  injurious  competition. 
That  the  resident  dealer  and  peddler  may  enjoy  a  larger  trade 
the  non-resident  peddler  is  shut  out." 

Now  this  case  seems  to  establish  a  principle  that  if  the 
safety  and  comfort  of  the  public  require  police  regulation  in 
the  city  of  Erie  as  to  bicycles,  then  the  ordinance  must  apply 
to  all  bicycles  used  upon  the  streets  of  Erie,  regardless  of 
where  the  owners  reside,  and  this  so-called  police  ordinance 
must  be  held  illegal  and  void  because  it  is  limited  to  residents 
of  the  city  of  Erie. 

The  solicitor  for  the  plaintiff  cites  in  support  of  this  posi- 
tion the  following  cases:  Lancaster  v.  Edson  Co.,  8  Pa.  C.  C. 
R.  179;  Johnson  v,  Phila.,  60  Pa.  445;  Danville  v.  Seaver,  17 
Pa.  C.  C.  R.  17;  Sayre  v.  Phillips,  148  Pa.  482;  Gettysburg  v. 
Zeigler,  2  Pa.  C.  C.  R.  326;  Wilcox  v.  Knoxville,  12  Pa.  C.  C. 
R.  641 ;  Shamokin  v.  Flannagin,  156  Pa.  43;  Brennan  v.  Titus- 
ville,  143  Pa.  642;  Overfielt  v.  Walker,  14  Pa.  C  C.  R.  586; 
Chester  v,  Chester  Co.,  4  Sup.  Ct.  R.  575;  Cassohecken  v. 
Fennel,  5  Pa.  C.  C.  R.  64;  Easton  v.  Easton  Beef  Co.,  5  Pa. 
C.  C.  R.  68;  Black's  Const.  Law,  page  324;  Davis  v.  Petrine- 
vich.  Vol.  36,  No.  5,  page  615,  L.  R.  A. 

It  is  also  contended  that  the  license  tax  of  one  dollar  is  un- 
reasonable and  exorbitant,  the  cost  of  the  tag  furnished  for  said 
sum  being  less  than  four  cents.  Taking  into  consideration 
the  fact  that  from  seven  to  ten  thousand  bicycles  are  used  in 
the  city  by  residents  this  sum  does  seem  to  be  unreasonable 
in  amount.     But  if  the  ordinance  were  valid  in  all  other  par- 
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ticulars  the  court  would  hesitate  before  pronouncing  it  void 
on  this  ground  alone. 

It  is  also  contended  that  the  ordinance  is  illegal  because  in 
violation  of  the  Act  of  April  23, 1889,?.  L.  44,  and  the  counsel 
cites  Geiger  v.  R.  &  R.  Turnpike  Co.,  167  Pa.  582.  On  this 
question  we  have  only  to  repeat  that  we  are  not  prepared  to 
hold  that  the  city  of  Erie  has  not  the  power  to  classify 
bicycles  and  regulate  their  use  by  a  proper  police  ordinance. 

FINDINGS  OF  FACT. 

I.  The  plaintiffs  are  residents  and  taxpayers  in  the  city  of 
Erie,  and  owners  and  users  of  bicycles. 

II.  That  ordinance  No.  1,231  of  the  city  of  Erie  was 
passed  and  approved  by  the  mayor  of  the  city  of  Erie  on  July 
18,  1896. 

III.  That  there  are  upwards  of  seven  thousand  residents 
of  Erie  city  owning  and  using  bicycles  upon  the  streets  of 
said  city. 

IV.  That  there  are  daily  a  large  number  of  persons  not 
residents  of  Erie  city  owning  bicycles  and  using  the  same 
upon  the  streets  of  said  city  in  the  same  manner  as  the  resi- 
dent owners  of  bicycles. 

V.  That  said  ordinance  No.  1,231  was  passed  for  the  pur- 
pose of  raising  revenue  for  the  city  of  Erie. 

VI.  The  tags  to  be  furnished  in  pursuance  of  said  ordi- 
nance to  the  resident  bicycle  owners  for  the  sum  of  one  dollar 
each  cost  the  city  of  Erie  less  than  four  cents  apiece. 

CONCLUSIONS  OF  LAW. 

I.  That  the  bicycles  owned  and  used  by  the  plaintiffs  and 
other  residents  of  Erie  upon  the  streets  thereof  are  vehicles, 
and  as  such  are  entitled  to  the  same  rights  and  subject  to  the 
same  reasonable  restrictions  in  the  use  thereof  as  may  be  pre- 
scribed by  law  or  ordinance  in  the  cases  of  persons  using 
carriages  drawn  by  horses. 

II.  That  the  plaintiffs,  as  well  as  all  other  resident  bicycle 
owners  and  users  of  the  same  upon  the  streets  of  Erie  city, 
have  an  inherent  and  indefeasible  right  to  use  the  streets  of 
Erie  for  their  bicycles,  subject  only  to  such  reasonable  and 
uniform  restrictions  and  regulations  as  can  be  imposed  as  a 
police  regulation  for  the  safety  and  comfort  of  the  public. 

III.  That  said  ordinance  is  not  a  uniform  police  regula- 
tion, and  it  in  no  sense  tends  to  insure  the  comfort  or  safety 
of  the  public. 
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IV.  That  said  ordinance,  under  the  pretense  of  being  a 
police  regulation,  is  in  its  legal  effect  an  ordinance  taxing 
bicycles  for  revenue. 

V.  That  said  ordinance  No.  1,231  is  therefore  illegal,  un- 
constitutional and  void. 

Decree.  And  now,  to  wit,  April  8,  1898,  this  case  came 
on  to  be  heard  upon  issue  joined  upon  the  bill  and  answer, 
and  upon  testimony  taken  in  open  court,  and  it  was  argued 
by  the  solicitors  of  the  respective  parties,  and  now,  upon  due 
consideration,  it  is  ordered,  adjudged  and  decreed  that  said 
ordinance  No.  1,231  is  illegal  and  void,  and  that  the  de- 
fendants and  their  successors  be,  and  they  are  hereby  en- 
joined and  restrained  from  arresting  any  and  all  resident 
owners  and  riders  of  bicycles  in  and  upon  the  streets  of  the 
city  of  Erie  by  virtue  of  said  ordinance,  and  from  in  any  man- 
ner enforcing  the  provisions  thereof. 

It  is  further  ordered,  adjudged  and  decreed  that  the  city  of 
Erie  pay  the  costs  of  this  suit. 
Note.— See  Green  et  al.  v,  Erie,  19  Pa.  C.  C.  R.  491,  1897. 

From  Justin  P.  Slocum,  Esq.,  Erie,  Pa. 


Samler  et  aL  v.  Meyers  &  Co. 

Fraudulent  debtors'  attachment — Acts  of  March  77,  i86g^  May 
2/}.^  188 y,  and  July  p,  /<?p7 — Constitutional  law — Title  of  act — 
Evidence —  Witnesses — Amnesty. 

It  is  unnecessary  in  the  title  of  a  supplemental  Act  to  refer  to  the  fact 
that  a  previous  supplement  or  amendment  to  the  original  Act  has  been 
enacted. 

In  the  title  of  the  Act  of  June  9,  1897,  the  absence  of  any  reference  to 
the  Act  of  May  24,  1887,  which  was  also  a  supplement  to  or  amendment 
of  the  Fraudulent  Debtors'  Act  of  March  17,  1869,  is  immaterial. 

The  second  section  of  the  Act  of  June  9,  1897,  which  declares  that  no 
person  shall  be  excused  from  answering  as  a  witness  as  to  any  matter 
relating  to  the  inquiry  under  the  rule  authorized  by  the  preceding  section, 
but  that  no  such  answer  shall  be  used  in  evidence  in  any  other  suit  or 
prosecution,  does  not  satisfy  the  constitutional  requirement  that  the  am- 
nesty accorded  to  the  witness  must  be  adequate.  The  second  section  is 
therefore  invalid,  but,  as  the  section  is  separable  from  the  rest  of  the  Act, 
it  alone  falls. 

Motions  for  rules  to  show  cause  why  the  court  should  not 
inquire  into  the  validity  of  judgments  confessed  under  the 
Act  of  July  9,  1897,  P-  L.  237.  C.  P.  No.  2,  Philadelphia  Co. 
Sept.  T.,  1897,  Nos.  802,  803,  804,  805  and  806. 

W,  S,  Divine  and  Samuel  B.  Huey,  for  petitioning  creditors. 
Greenwald  &  Mayevy  for  judgment  plaintiffs. 
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WiLTBANK,  J.,  Feb.  5,  1898. — The  criticism  of  the  title  of 
the  Act  of  July  9,  1897,  P.  L.  237,  as  violative  of  the  prescrip- 
tion of  the  Constitution  of  the  State,  does  not  present  serious 
difficulty;  notice  of  the  legislative  purpose  to  enact  a  supple- 
ment to  an  existing  law  relating  to  fraudulent  debtors  is 
clearly  expressed,  and  the  subject  of  the  supplement  is  not 
only  germane  to  that  of  the  earlier  statute,  which  would  be 
sufficient  to  sustain  the  title  if  that  was  the  only  question  in- 
volved, but  it  is  precisely  the  same,  so  that,  were  the  later 
enactment  written  into  the  earlier,  the  provisions  of  both, 
taken  as  a  whole,  would  be  adequately  indicated  by  the  title 
discussed.  The  Act  of  March  17,  1869,  a6  amended  by  that 
of  May  24,  1887,  provides  for  process  against  fraudulent 
debtors  and  their  property,  and  the  Act  of  July  9,  1897,  ^^^ 
considered,  adds  a  provision  for  the  examination  of  parties 
and  witnesses  where  fraud  in  confessions  of  judgment  is  al- 
leged, and  incidentally  for  the  sale  of  property  levied  on  in 
cases  of  liability  to  deterioration  in  value  or  total  loss  during 
the  investigation;  the  proceeds  of  the  sale  to  be  held  by  the 
sheriflf,  subject  to  the  order  of  the  court.  No  new  subject 
is  written  into  the  Act  of  1869;  there  remains  but  the  one  sub- 
ject of  "fraudulent  debtors,"  with  an  enlargement  of  remedial 
provisions  for  the  case  of  a  judgment  confessed;  nor  is  there 
any  defect  of  warning  to  those  entitled  to  information  as  in- 
terested in  the  proposed  legislation.  That  this  title  does  not 
refer  also  to  the  Act  of  May  24,  1887,  itself  a  supplement  to 
the  Act  of  1869,  we  do  not  regard  as  material.  At  most  the 
description  might  have  been,  "A  further  supplement,"  etc., 
etc. ;  but  it  was  not  incumbent  upon  the  legislature  to  declare 
that  the  Act  of  1869  had  been  added  to  before:  State  Line  & 
Juniata  R.  R.'s  Ap.,  77  Pa.  429;  In  re  Pottstown  Borough, 
117  Pa.  538;  Com.  V.  Sharon  Coal  Co.,  164  Pa.  284;  Borough 
of  Mt.  Joy  V,  Turnpike  Co.,  182  Pa.  581. 

That  in  providing  for  the  inauguration  by  any  creditor  of 
an  investigation  into  the  good  faith  of  a  judgment  the  legis- 
lature meant  merely  to  establish  a  new  and  statutory  process 
in  behalf  of  lien  creditors  we  think  is  clear.  This  process  is 
provided  for  such  creditors  only.  The  scheme  of  these  three 
statutes,  read  together,  is  two-fold.  In  part,  it  is  for  the  pre- 
vention by  a  plaintiff  of  the  unlawful  disposition  of  property 
against  right;  and  in  part,  it  is  for  the  scrutiny  of  the  circum- 
stances of  a  confession  of  judgment.  The  qualifications  of 
those  authorized  to  move  are  not  legislated  upon.  These  are 
to  be   found  in   the  law  of  the  State  independently  of  this 
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scheme.  Persons  of  certain  rights,  known  as  creditors,  are 
now  enabled  to  assert  their  rights  and  to  have  a  remedy  in 
respect  of  fraudulent  judgments  according  to  a  procedure  not 
before  sanctioned.  Such  persons,  when  an  attachment  is 
sought,  must,  in  the  language  of  the  Act,  be  plaintiffs  to 
whom  an  indebtedness  beyond  a  certain  amount  is  due  and 
who  make  affidavit  to  fraud;  and  when  a  confessed  judgment 
is  questioned  they  must  be  lien  creditors,  and  this  not  because 
the  legislation  under  review  so  expressly  declares,  but  be- 
cause, in  the  absence  of  any  declaration  of  qualification,  and 
in  view  of  the  use  of  the  merely  general  phrases  "any  plain- 
tiff*' and  "any  creditor,*'  the  subsisting  course  of  decision  and 
the  judicially  announced  policy  of  the  law  must  prevail:  Art- 
man  V.  Giles,  155  Pa.  409;  Hogan's  Estate,  181  Pa.  500.  The 
provision  of  the  Act  of  1897,  that  "if  either  or  any  of  the  par- 
ties desire  any  matter  of  fact  that  is  affirmed  by  the  one  and 
denied  by  the  other  to  be  tried  by  a  jury  an  issue  shall  be 
framed,"  does  not  contemplate  an  issue  as  to  the  existence 
of  the  debt  on  which  the  creditor  founds  his  right  to  proceed, 
and  is  therefore  not  ground  for  an  argument  that  such  cred- 
itor need  not  already  have  obtained  judgment.  It  cannot  be 
argued  that  thus,  in  an  inquiry  based  obviously  upon  equit- 
able rights  and  advancing  as  a  purely  equitable  inquiry,  the 
common-law  action  of  creditor  against  debtor  has  been  super- 
seded. The  issue  contemplated  by  the  clause  quoted  is  one 
raised  upon  an  investigation  of  the  merits  of  the  confession  of 
a  judgment,  and  the  Act  designates  as  parties  to  it  some  who 
could  have  no  standing  to  contest  the  moving  creditor's  claim. 

The  second  section  of  the  Act  of  July  9,  1897,  has  been  the 
subject  of  more  serious  criticism.  That  section  is  as  follows: 
No  person  shall  be  excused  from  answering  as  a  witness  as 
to  any  matter  relating  to  the  inquiry  under  the  rule  author- 
ized by  the  preceding  section,  but  no  such  answer  shall  be 
used  in  evidence  in  any  other  suit  or  prosecution. 

How  is  the  amnesty  clause  in  any  case  sanctioned?  If  we 
attend  for  a  few  moments  to  its  nature  we  must  reach  but  one 
conclusion.  The  Constitution  of  Pennsylvania  declares,  in 
effect,  that  no  man  shall  be  compelled  in  a  proceeding  for  an 
alleged  crime  to  incriminate  himself.  The  rulings  have  been 
that  the  protection  reaches  him  in  a  proceeding  which  is  not 
founded  on  an  alleged  crime,  but  which,  if  his  answers  are 
forced  from  him,  may  hy  ground  for  his  later  prosecution, 
upon  information  or  indictment,  upon  the  admissions  of  his 
answers:     Horstman  v.  Kaufman,  97  Pa.   147.     Hence  his 
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safety  is  quite  assured.  Statutes  supported  by  the  amnesty 
clause  sanction  his  enforced  incrimination,  and  thus  appear 
to  violate  the  constitutional  prohibition.  He  is  thereby  com- 
pelled to  testify  against  himself.  But  all  such  statutes  em- 
body the  legislative  stipulation  that,  although  his  answers 
may  determine  against  his  interest  the  issue  raised,  they  shall 
not  be  used  against  him  in  any  other  suit  or  prosecution.  It 
is  considered  that  the  public  good,  the  subservi^ence  of  some 
general  or  broad  purpose  in  the  affairs  of  the  citizens  of  the 
State,  justifies  the  abatement  of  the  protection  of  one  citizen. 
Such  purpose  is,  for  instance,  the  integrity  of  State  officers, 
or  the  purity  of  general  elections.  Hence  the  prescriptions 
of  the  Constitution  as  to  bribery  and  elections  (Art.  iii.  Sec. 
32,  Art  VIII,  Sec.  10),  and  the  Acts  of  Assembly  passed  in 
pursuance  thereof.  These  force  the  witness  to  testify  against 
himself,  but  in  every  other  situation,  if  he  tells  the  truth,  ex- 
empt him  from  his  answers.  Stated  in  connection  with  the 
provisions  of  the  Act  of  June  23,  1897,  P.  L.  193,  and  other 
Acts,  making  the  fraudulent  confession  of  judgment  a  mis- 
demeanor, punishable  with  fine  and  imprisonment,  and  with 
those  of  the  Act  of  July  9,  1897,  P.  L.  237,  prescribing  in  ef- 
fect that  no  man  guilty  of  fraudulently  confessing  a  judgment 
shall  be  excused  from  testifying  that  he  has  been  guilty,  the 
amnesty  clause  imports  that,  although  he  may  thereafter  be 
prosecuted  by  the  Commonwealth  for  the  crime,  his  answers 
shall  not  be  used  against  him  in  that  prosecution.  Such  legis- 
lation does  not  mean,  and  has  never  hitherto  meant,  that  he 
should  not  be  prosecuted  at  all.  It  is  the  interest  of  the  sov- 
ereignity, it  is  for  the  general  good,  that  he  should  be  prose- 
cuted if  he  is  guilty,  and  it  would  be  subversive  of  settled 
policy  to  declare  that  a  criminal  in  commercial  affairs  may  re- 
main unprosecuted  if  he  disclose  the  crime  in  a  collateral  pro- 
ceeding. If  proof  is  available  against  him  apart  from  his  own 
•testimony  he  should  be  prosecuted.  This  is  a  salutary  prin- 
ciple, and  should  be  upheld.  These  considerations  make  it 
clear,  we  think,  that  amnesty  clauses  are  sanctioned  because 
they  are  essential  to  the  life  of  statutes  designed  to  enforce 
the  disclosure  of  truth,  whilst  they  operate  to  preclude  the 
prosecution  of  a  man  for  a  crime  upon  evidence  of  his  own 
criminal  misconduct  forced  from  him  in  the  course  of  such 
disclosure.  On  a  trial  for  crime  they  exclude  any  offer  of 
proof  that  in  a  certain  proceeding  at  law  the  defendant,  in 
language  to  be  quoted,  has  previously,  upon  compulsion  and 
under  oath,  himself  shown  his  guilt. 
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If  such  a  clause  is  adequate  in  a  given  state  of  things  to 
protect  the  individual  and  to  secure  to  him  the  privilege  of  the 
Constitution,  it  does  not  behoove  us  at  this  day  to  question 
the  principles  which  sanction  it.  In  a  civil  inquiry  atfecting 
property  men  should,  as  a  general  rule,  be  forced  to  tell  the 
truth,  no  matter  what  the  consequences  to  them  in  respect  of 
the  property  involved.  The  question  for  us  accordingly  is 
as  to  the  adequacy,  and  not  the  validity  or  policy  of  the  pro- 
vision, "but  no  such  answer  shall  be  used  in  evidence  in  any 
other  suit  or  prosecution.**  Is  this  co-extensive  with  the  pro- 
vision of  the  Constitution  of  Pennsylvania? 

It  has  been  argued  that  it  is  not,  and  that,  to  satisfy  the 
constitutional  requirement,  the  amnesty  must  be  absolute, 
and  the  party  forcibly  subjected  to  examination  on  a  criminal 
matter  must  be  saved  not  only  from  his  testimony,  but  from 
prosecution  for  the  offence.  This  proceeds  on  the  doubt 
that  some  part  of  the  evidence  which  might  be  offered  at  his 
trial  might  be  indirectly  and  indistinguishably  derived  from 
his  own  statement;  but  we  cannot  concede  that  to  a  court 
and  jury  this  difficulty  is  insuperable.  Such  difficulties  are 
dealt  with  frequently,  and  disposed  of  on  objection  made, 
when  each  question  is  properly  weighed,  and  excluded  if 
found  improper.  After  the  test  of  criticism  and  the  exclu- 
sion of  every  obvious  element  of  unfairness,  the  residuum  of 
danger  justifies  nothing  more  than  the  suggestion  that  hu- 
man sagacity  is  not  absolute.  The  argument,  however,  is 
ample  to  warn  us  of  the  real  defects  which  palpably  threaten 
the  constitutional  privileges  of  the  individual.  One  man  may 
not  subject  another  to  interrogation  affecting  his  civil  rights 
and  his  liberty,  armed  with  the  power  to  compel  replies  to 
questions  arbitrarily  framed  and  bound  by  no  restriction. 
Such  questions  may  only  be  put  by  the  right  of  sovereignty, 
and  then  only  in  judicial  form.  In  the  proceeding  author- 
ized by  this  Act  of  Assembly  the  witness  is  made  safe  from 
the  use  of  his  testimony  against  him,  as  the  same  may  be  re- 
corded by  the  official  taking  his  deposition ;  but  the  substance 
of  his  disclosures  becomes  common  property,  and  may  be 
found  by  any  one  who  inspects  the  record,  and  thus  serve  as 
a  guide  through  channels  of  investigation  and  discovery  lead- 
ing to  evidence  otherwise  unattainable.  These  channels  are 
not  closed,  nor  is  there  any  prohibition  of  the  use  of  the  evi- 
dence, true  or  false,  at  the  end  of  them.  In  the  manner  the 
examination  is  authorized  a  man  may  be  pushed  in  many 
ways  by  a  series  of  questions  subject  to  no  restraint  or  dis' 
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allowance,  perhaps  largely  experimental,  and  designed  to 
compel  replies  that  may  be  used  indirectly  and  that  would 
not  be  forthcoming  if  the  proceeding  was  before  a  judge.  A 
brief  statement  of  these  objections  indicates  how,  by  legisla- 
tion, they  might  be  overcome.  The  Act  of  July  12,  1842,  P. 
L.  344,  345,  does  not  offend,  although  the  amnesty  clause  is 
in  the  same  language  as  that  under  review  (Sections  20,  22), 
because  the  repHes  are  to  be  invoked  by  a  bill  in  equity,  and 
a  defendant  must  have  the  benefit  of  the  advice  of  counsel 
and  of  the  rulings  of  a  court  before  he  commits  himself,  and 
as  an  incident  of  the  chancellor's  power  the  answer  may  be 
impounded.  Nor  is  it  to  be  forgotten  that  the  inquiry  au- 
thorized by  the  Act  of  1842  never  became  general  nor  so  fre- 
quent as  to  awaken  attention  to  the  feature  of  enforced  in- 
crimination, whilst  at  this  day  inquiries  contemplated  by  the 
Act  we  are  considering  must  be  numerous  in  every  commer- 
cial centre  of  the  State:  Com.  v.  Gibbs,  3  Yeates,  429;  Broad- 
bent  V.  The  State,  7  Md.  416;  Regina  v.  Garbett,  i  Denison's 
Crown  Cas.  236;  Coun-selman  v.  Hitchcock,  142  U.  S.  564; 
Horstman  v,  Kaufman,  97  Pa.  147.  We  must  therefore  de- 
clare the  second  section  to  be  invalid.  As  this  section  is  sep- 
arable from  the  rest  of  the  Act,  in  our  judgment,  it  alone  falls. 
The  motions  as  made  in  behalf  of  creditors  without  lien  are 
dismissed,  as  made  in  behalf  of  lien  creditors  are  allowed. 


Mutual  B.  &  L.  Association  of  DuBois  v.  MoClelland  and  wife. 

purchaser  to  recover  possession  of 


Sheriff's  sale — Proceedings  by  pa 
zl  estate — Act  of  June  16 y  18 jO, 


real 

Under  the  Act  of  June  16,  1836,  a  purchaser  at  sheriff's  sale  is  not 
bound  to  show  more  than  his  deed,  and  the  proceedings  under  which  it 
was  made  to  recover  possession  from  the  defendant  in  the  execution. 

Under  Section  115  of  the  Act  of  June  16,  1836,  "the  person  in  posses- 
sion'' which  the  section  authorizes  to  make  the  affidavit  of  claim  under 
another  person  named  does  not  apply  to  the  defendant  in  the  execution. 

In  proceedings  by  a  purchaser  to  recover  possession  of  real  estate 
bought  at  a  sheriff's  sale  an  affidavit  by  one  of  the  defendants  in  the  ex- 
ecution that  he  did  not  hold  possession  under  the  other  defendant,  but 
under  a  lease  from  another  person  named,  is  insufficient. 

Certiorari.  Exceptions  to  justice's  proceedings.  C.  P. 
Clearfield  Co.     Dec.  T.,  1894,  No.  298. 

A,  L.  Cole,  for  exceptions;  Frank  Hutton,  contra. 

Gordon,  P.  J.,  Feb.  14,  1898. — ^The  proceeding  before  the 
justice  was  by  a  purchaser  at  sheriflf's  sale  against  the  de- 
fendants in  the  judgment  and  ex^ution  by  virtue  of  which 
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the  sale  was  made  to  obtain  possession,  instituted  under  the 
Act  of  June  i6,  1836.  As  the  exceptions  were  not  filed  within 
the  time  prescribed,  by  our  rules  of  court  they  could  all  be 
overruled  on  that  account.  Plaintiff's  counsel  asks  that  this 
be  done,  thereby  seeking  to  avoid  meeting  the  objections  in- 
terposed to  the  justice's  proceedings  by  a  technicality.  The 
defendant's  counsel,  on  the  other  hand,  at  the  argument  ask 
the  court  to  make  an  order  permitting  the  exceptions  to  be 
filed  nunc  pro  tunc.  On  examining  the  exceptions  we  find 
that  the  first,  third  and  fourth  interposed  objections,  based  on 
technical  irregulapities  in  the  justice's  proceedings,  and  do 
not  in  any  manner  pertain  to  the  merits  of  the  controversy 
between  the  parties.  In  disposing  of  the  defendant's  appli- 
cation to  file  exceptions  nunc  pro  tunc,  we  have  concluded  to 
permit  the  technical  objection  thereto  raised  by  plaintiff's 
counsel  to  prevail  to  the  extent  of  keeping  out  the  three  ex- 
ceptions based  on  technicalities  as  stated,  and  as  to  them  re- 
fuse the  application,  but  grant  it  as  to  the  second  exception, 
which  involves  the  only  issue  raised  upon  the  merits  of  the 
controversy,  and  will  permit  that  exception  to  be  filed  nunc 
pro  tunc  and  proceed  to  pass  upon  it. 

This  second  exception  charges  the  justice  with  error  in 
disregarding  the  affidavit  made  and  filed  by  Margaret 
McClelland  that  she  was  one  of  the  defendants — ^the  one  in 
possession — ^and  that  she  did  "not  hold  the  same  under  said 
defendant,  but  under  a  lease  from  A.  L.  Cole."  It  was  made 
under  Section  115  of  the  Act.  In  our  opinion  the  exception 
is  not  well  taken,  for  the  reason  that  "the  person  in  posses- 
sion" which  the  section  authorizes  to  make  the  affidavit  of 
claim  under  another  person  named,  requiring  a  summons  to 
issue  to  such  person,  does  not  apply  to  the  defendant  in  the 
judgment  and  execution  under  and  by  virtue  of  which  the 
property  was  sold.  In  all  of  the  sections  of  the  Act  provid- 
ing for  proceedings  to  obtain  possession  the  distinction  is 
kept  in  view  between  cases  where  the  person  in  possession  is 
the  defendant  in  the  writ,  and  where  he  is  not  and  does  not 
claim  under  him.  Sections  114  and  115  are  intended  for  the 
protection  of  the  rights  of  the  latter  class.  Section  114  pro- 
vides that  "If  the  person  in  possession  of  the  premises  shall 
make  oath  or  affirmation  before  the  justice:  i.  That  he  has 
not  come  into  possession,  and  does  not  claim  to  hold  the  same 
under  the  defendant  in  the  execution,  but  in  his  own  right,  or 
2.  That  he  has  come  into  possession  under  the  title  demised 
to  him  from  the  said  defendant,  before  the  judgment  under 
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which  the  sale  took  place,  .  .  .  the  said  justice  shall  forbear 
togive  judgment."  Section  1 15  (underwhich  the  affidavit  was 
made)  provides  **If  the  person  in  the  possession  of  the  prem- 
ises shall  make  oath  or  affirmation  before  the  justice  that  he 
does  not  hold  the  same  under  said  defendant,  but  under  some 
other  person,  whom  he  shall  name,  the  said  justice  shall  forth- 
with issue  a  summons  to  such  person,"  and  that  upon  the  re- 
turn thereof  "the  said  person  shall  appear  and  make  oath  or 
affirmation  that  he  verily  believes  that  he  is  legally  entitled 
to  the  premises  in  dispute,  and  that  he  does  not  claim  utider 
the  said  defendant,  but  by  a  different  title,-  or  that  he  claims 
under  the  said  defendant  by  title  derived  before  the  judgment 
aforesaid,  and  shall  enter  into  a  recognizance,  with  sureties 
as  aforesaid.  In  such  case  also  the  justice  shall  forbear  to 
give  judgment."  Section  116  provides  for  the  oath  to  be 
made  by  the  person  in  possession  tha«t  he  does  "not  claim  the 
same  by,  from  or  under  the  defendant,  as  whose  property  the 
same  were  sold."  And  section  117  provides  for  the  recog- 
nizance to  be  entered  into  by  him,  and  for  the  trial  of  the 
cause  as  an  ejectment  in  the  court  of  common  pleas.  All  four 
sections  clearly  refer  to  a  person  in  possession  other  than  the 
defendant  in  the  writ,  and  are  intended  to  prevent  his  sum- 
mary eviction  by  the  justice — as  would  be  the  lot  of  an  exe- 
cution defendant — and  for  the  trial  of  his  cause  in  the  com- 
mon pleas. 

Ordinarily  a  person  in  possession  of  real  estate  can  only 
be  called  upon  to  surrender  it  to  one  having  a  good  title — not 
merely  a  better  one — ^and  can  defend  upon  an  outstanding 
title,  but  such  is  not  the  case  between  the  defendant  in  an 
execution,  who  made  a  claim  of  title,  and  a  purchaser  of  real 
estate  sold  by  virtue  of  it.  Such  purchaser  is  entitled  to  the 
possession  of  the  defendant  regardless  of  whether,  by  his  pur- 
chase, he  acquired  a  good  title  or  not:  McDonald  v.  O'Neil, 
5  Kulp,  97.  In  Drake  v.  Brown,  68  Pa.  223,  Agnew  J.,  says, 
"It  is  also  well  settled  that  a  purchaser  at  sheriff's  sale  is  not 
bound  to  show  more  than  his  deed,  and  the  proceedings  un- 
which  it  was  made,  to  recover  the  possession  from  the  de- 
fendant in  the  execution:  Green  v.  Watrous,  17  S.  &  R.  393, 
398;  Eisenhart  v.  Slaymaker,  14  S.  &  R.  153,  157;  Little  v. 
Delancey,  5  Binn.  266;  Act  of  June  16,  1836,  106,  109."  See 
alsoGerber^.  Hartwig,  11  W.  N.  C  197. 

The  exceptions  are  overruled  and  proceedings  of  the  jus- 
ti*ce  affirmed.     Bill  sealed  for  exceptant. 

From  Oscar  Mitchell,  Esq.,  Clearfield,  P^. 
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Equity-^Joinder  of  defendants — Multifariousness — Demurrer. 

When  the  interests  of  plaintiffs  are  the  same  and  the  defendants  may 
not  have  a  co-extensive  common  interest,  but  their  interests  may  be  de- 
vised under  different  instruments,  if  the  general  objects  of  the  bill  will  be 
promoted  by  their  being  united  in  a  single  bill,  the  court  will  not  hesi- 
tate to  sustain  the  bill  and  overrule  a  demurrer  alleging  multifariousness. 

Plaintiff  brought  her  bill  in  equity  against  nine  different  coal  com- 
panies joined  as  defendants,  alleging  damage  to  her  property  by  de- 
fendants. It  appeared  that  the  case  might  proceed  without  injury  to  the 
rights  of  the  parties  defendant,  and  the  bill  was  sustained  on  demurrer. 

Demurrer  to  bill  in  equity.  C.  P.  Schuylkill  Co.  March 
T.,  1896. 

Plaintiflf  is  the  owner  in  fee  of  a  piece  of  ground  in  the 
borough  of  Schuylkill  Haven,  Schuylkill  county,  bordering 
on  the  banks  of  the  Schuylkill  river.  On  it  are  erected  a 
three-story  brick  hotel,  with  improvements,  a  wash-house, 
large  frame  stable  and  other  buildings.  The  defendants,  the 
Dodson  Coal  Company,  Lehigh  Valley  Coal  Company,  Tyler, 
McTurk  &  Co.,  Albright  Coal  Company,  Roberts  Coal  Com- 
pany, East  Ridge  Coal  Company,  New  Boston  Coal  Com- 
pany, Tyler  &  McTurk,  Lytle  Coal  Company,  Broad  Moun- 
tain Coal  Company  and  T.  B.  Palm,  are  engaged  in  the 
mining,  preparing  and  shipping  of  coal ;  their  operations  are 
situate  on  or  in  close  proximity  to  the  Schuylkill  river  or  its 
tributaries,  and  from  these  operations  large  quantities  of 
culm,  coal  dirt  and  other  refuse  find  their  way  into  the  river. 
This  deposit  raised  the  bed  of  the  river,  impeding  its  proper 
flow  and  spreads  about  and  over  plaintiff's  property,  sub- 
merging it  in  time  of  high  water. 

Plaintiflf  alleged  damage  to  her  property  by  defendants  and 
prayed  that  the  amount  of  damage  be  assessed  against  each 
defendant  in  proportion  to  his  contribution  to  the  injury. 

(7.  //.  Garbcr,  for  plaintiflf. 

G.  E,  Farquhar,  S.  H,  Kaercher,  W.  K.  Woodbury,  B.  W. 
Cumming,  R,  H,  Koch,  —  Bertolette,  for  defendants. 

Savidge,  p.  J.,  Eighth  Judicial  district,  specially  pre- 
siding, January,  1898. — The  main  reason  for  the  demurrer  is 
multifariousness.  In  view  of  the  almost  overwhelming  vol- 
ume of  this  kind  of  litigation,  the  question  assumes  unusual 
importance.  The  result  of  an  extended  consideration  is  that 
the  demurrer  must  be  overruled. 

VOL.  XX.— 34 
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The  objection  is  not  that  distinct  and  independent  matters 
are  joined,  but  that  several  defendants  are  included.  Aside 
from  the  recent  ruHng  of  Judge  Pershing  in  Keppel  et  al.  z/. 
The  Lehigh  Coal  &  Navigation  Company  et  al.  there  is 
no  case  in  Pennsylvania  that  to  my  mind  rules  this  question. 
The  cases  relied  upon  by  Judge  Pershing  were  common-law 
actions,  where  the  courts  were  hampered  by  customs,  rules, 
precedents,  etc.,  that  might  not  be  departed  from.  Equity 
was  invented  to  do  justice  in  cases  where  regard  for  the 
ancient  rites  and  ceremonies  of  the  common  law  might  do 
otherwise. 

Amongst  other  things,  equity  takes  hold  to  prevent 
multiplicity  of  suits.  Here  nine  cases  (to  say  nothing 
of  the  future)  are  to  be  disposed  of  by  one  bill.  It  is 
plain  this  ought  to  be,  if  it  can,  without  injury  to  the  rights 
of  any.  Will  the  defendants  be  injured?  Unquestionably 
not. 

To  establish  the  nuisance  and  the  nature  and  extent  of  the 
injury  will  require  the  same  witnesses  and  take  no  more  time, 
and  hence  be  no  more  expensive  in  a  case  including  the  nine 
defendants  than  if  one  only  were  sued.  To  establish  the 
pro  rata  liability  of  defendants  it  must  be  ascertained  to  what 
extent  each  has  contributed.  The  same  ascertainment 
would  be  necessary  in  an  action  against  a  single  defendant. 
Coal  dirt  carries  no  ear-marks.  The  extent  to  which  any  one 
may  have  contributed  to  the  injury  can  only  be  found  out 
(approximately)  by  ascertaining  the  relative  quantity  of  ma- 
terial put  into  the  stream  by  each  operator  upon  it.  As  the 
quantity  put  in  by  any  single  operator  is  to  the  quantity  put 
in  by  all  operating  on  the  stream  (the  whole  quantity),  so 
is  the  liability  of  each  operator  to  the  damages  sustained  (the 
combined  liability  of  all).  One  method  of  getting  at  this  is 
to  show  the  coal  output  of  each  colliery.  This  has  usually 
been  resorted  to  in  cases  heretofore  tried  in  the  common 
pleas.  If  any  defendant  sued  has  not  contributed,  it  is  made 
to  appear  without  extra  witnesses  or  extra  cost.  I  have  had 
experience  in  this  kind  of  cases.  It  is  that  it  will  cost  no 
more  to  adjust  the  nine  claims  in  one  action  than  to  adjust 
any  one  singly.  The  truth  of  this  assertion  will  hardly  be 
seriously  denied. 

The  reason  usually  given  for  the  refusal  to  allow  several 
defendants  to  be  joined  in  one  bill,  to  wit,  that  it  "would  tend 
to  load  each  defendant  with  an  unnecessary  burden  of  costs 
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by  swelling  the  pleadings  with  the  state  of  the  claims  of  the 
other  defendants''  does  not  exist  in  this  case.  On  the  con- 
trary, a  division  of  the  costs  would  lessen  the  burden  of  each, 
I  can  think  of  no  contingency  likely  to  arise  whereby  injus- 
tice might  be  done  the  defendants,  or  either  of  them.  Rather 
will  they  be  favored  in  being  spared  the  risk  of  nine  verdicts 
at  the  hands  of  nine  juries,  each  prone  to  guess  liberally  in 
favor  of  the  plaintiff.  This  in  itself  ought  to  be  a  matter  of 
no  Httle  consequence  to  the  defendants. 

Looking  at  the  other  side,  let  us  see  how  it  would  affect 
the  plaintiff  to  sustain  the  demurrer.  Unless  the  property 
injured  be  of  great  value  and  the  damage  extensive,  the 
counsel  fees  for  so  many  trials  and  other  expenses  not  taxable 
as  costs  would  exceed  the  amounts  he  could  hope  to  recover. 
But,  if  otherwise,  why  load  him  with  the  expense  of  so  many 
trials  to  no  purpose?  There  is  worse  than  this,  however. 
So  many  cases  could  not  be  brought  to  trial  within  a  reason- 
able time.  There  would  be  a  practical  denial  of  justice. 
Then,  too,  the  courts  and  other  suitors  and  the  public  ought 
to  have  some  consideration.  This  plaintiff  is  not  the  only 
claimant  for  coal  dirt  damages.  It  is  well  understood  there 
are  hundreds  of  others.  To  forbid  the  joinder  of  defendants 
would  mean  that  the  court  would  be  overwhelmed  by  many 
hundreds  of  suits.  In  this  the  defendants  would,  of  course, 
gain  an  advantage.  That  is  to  say,  the  practical  impossibility 
of  bringing  so  many  cases  to  trial  would  result  in  immunity 
to  some  of  them  at  least.  This  they  have  no  right  to  ask, 
nor  do  they  ask  it. 

So  far  as  I  can  judge,  the  conclusion  reached  is  in  accord- 
ance with  the  rules  established  in  such  cases. 

In  the  Mayor  of  York  v,  Pilkington,  i  Atk.  282,  a  bill  to 
quiet  the  plaintiff  in  a  right  of  fishery  was  supported  on 
demurrer  against  several  defendants  claiming  distinct  rights: 
and  though  there  was  no  privity  between  them  and  the 
plaintiff,  yet  he  had  a  general  right  to  the  sole  and  separate 
fishery,  extending  to  all  the  defendants;  and  the  defendants 
in  the  issue  to  try  the  general  right  might  avail  themselves 
of  their  distinct  rights.  Such  a  bill  was  held  necessary  for 
the  sake  of  peace,  and  to  prevent  a  multiplicity  of  suits.  This 
question  and  the  cases  bearing  upon  it  are  discussed  at  length 
by  Chancellor  Kent  in  Brinkerhoff  v.  Brown,  6  Johnson's 
Chancery,  139.  The  principle  to  be  deduced  from  the  cases 
is,  he  says,  "That  a  bill  against  several  persons  must  relate 
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to  matters  of  the  same  nature  and  having  a  connection  with 
each  other,  and  in  which  all  the  defendants  are  more  or  less 
concerned,  though  their  rights  in  respect  to  the  general  sub- 
ject of  the  case  may  be  distinct." 

Justice  Story  says  (Equity  Pleadings,  Section  583),  "The 
result  of  the  principles  to  be  extracted  from  the  cases  on  this 
subject  seems  to  be  that  where  there  is  a  common  liability 
...  in  the  defendants  .  .  .  they  may  be  united  in  one  and 
the  same  suit.**  "Indeed,  when  the  interests  of  the  plaintiffs 
are  the  same,  although  the  defendants  may  not  have  a  co- 
extensive common  interest,  but  their  interests  may  be  devised 
under  different  instruments,  if  the  general  objects  of  the  bill 
will  be  promoted  by  their  being  united  in  a  single  suit  the 
court  will  not  hesitate  to  sustain  a  bill  against  all  of  them." 
"The  number  of  parties  and  the  multiplicity  of  actual  threat- 
ened suits  will  sometimes  justify  a  resort  to  a  court  of  equity 
when  the  subject  is  not  at  all  of  an  equitable  character  and 
there  is  no  other  element  of  equity  jurisdiction:"  New  York 
&  New  Haven  R.  R.  Co.  v.  Schuyler  et  al,  17  N.  Y.  592. 
Here  it  is  alleged  the  several  defendants  are  engaged  in  the 
same  business^ — coal  mining — on  the  same  stream,  are  guilty 
of  the  same  injurious  acts,  depositing  culm,  etc.,  in  the 
stream,  to  the  consequent  injury  of  plaintiff,  a  lower  riparian 
owner.  Surely  this  comes  under  the  rules  permitting  their 
joinder  in  one  bill. 

It  is  conceded  several  plaintiffs  may  be  joined.  There  is 
more  reason,  in  a  case  like  this,  for  the  joinder  of  defendants. 
Distinct  and  different  proofs  are  required  in  the  case  of  a 
joinder  of  plaintiffs,  which  is  not  so,  as  we  have  seen,  where 
defendants  are  joined. 

There  ought  in  fact  to  be  a  joinder  not  only  of  all  parties 
operating  upon  the  same  water-shed  as  defendants,  but  of 
all  lower  riparian  owners  who  have  sustained  injury  as  plain- 
tiffs. Justice  could  be  more  evenly  dealt  to  all  concerned 
and  there  would  be  some  room  in  our  courts  for  other  kinds 
of  cases. 

I  do  not  think  it  necessary  to  discuss  the  other  reasons 
assigned. 

The  demurrers  are  overruled  with  leave  to  defendants  to 
answer  over. 

From  M.  M.  Burke,  Esq.,  Shenandoah,  Pa. 
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E.  W.  Dean  v.  Michael  MunhalL 

Judgments — New  trials — Opening  judgment  after  expiration  of 
term. 

Although  in  the  case  of  judgment  by  confession  or  default  there  is  no 
limit  of  time  to  the  exercise  of  the  power  of  the  court  to  open  the  judg- 
ment in  order  to  give  the  parties  a  hearing  or  trial,  in  case  of  judgments 
entered  adversely,  after  hearing  or  trial,  it  must  be  done  before  the  end 
of  the  term  at  which  they  were  entered. 

Judgment  was  regularly  entered  on  a  verdict,  after  which,  during  the 
same  term,  a  rule  was  gn'anted  to  show  cause  "why  the  judgment  entered 
should  not  be  opened  or  set  aside  and  defendant  let  into  a  defence." 
There  was  no  motion  for  a  new  trial.  The  rule  was  discharged  at  the 
next  term  for  want  of  authority  to  so  open  the  judgment 

Rule  to  open  judgment. 

Argued  Feb.  15,  1898.  C  P.  No.  i,  Allegheny  Co. 
March  T.,  1890,  No.  228. 

On  Sept.  27,  1897,  verdict  was  rendered  in  favor  of  plain- 
tiff for  $420.55.  Oct.  4,  1897,  judgment  on  the  verdict. 
Oct.  19,  1897,  writ  of  fi.  fa.  issued.  Oct.  20,  1897,  petition 
filed  by  defendant,  and  rule  granted  on  plaintiff  to  show 
cause  why  the  judgment  should  not  be  set  aside  and  de- 
fendant let  into  a  defence.  Oct.  30,  1897,  order  amended  to 
read  as  follows:  "Rule  granted  on  plaintiff  to  show  cause 
why  the  judgment  entered  should  not  be  opened  or  set  aside 
and  defendant  let  into  a  defence."  Nov.  i,  1897,  answer  of 
plaintiff  filed.  Dec.  6,  1897,  new  term  began.  Dec.  20, 
1897,  plaintiff's  depositions  filed.  Feb.  14,  1^8,  defendant's 
depositions  filed. 

George  C,  Wilson,  for  defendant. — The  second  branch  of  the 
rule,  namely,  that  the  defendant  be  let  into  a  defence,  was  in 
substance  a  motion  for  a  new  trial.  If,  however,  the  motion 
is  not  considered  sufficiently  explicit,  the  court  is  asked  to 
amend  the  rule  by  including  a  formal  motion  for  a  new  trial. 
Such  amendments  relate  back  to  the  g^ranting  of  the  rule: 
Encyclopaedia  of  Pleadings  and  Practice,  Vol.  I,  p.  621; 
Smith  V.  Bellows,  77  Pa.  441 ;  Gallup  v,  Reynolds,  8  W.  N.  C. 
424. 

George  E,  Alter,  for  plaintiff. — ^The  defendant  should  have 
made  a  motion  for  a  new  trial:  Tidd's  Practice,  904;  Huston 
V.  Mitchell,  14  S.  &  R.  307.  The  term  at  which  judgment 
was  rendered  having  expired,  it  is  now  too  late  to  amend  this 
rule  or  allow  a  motion  for  a  new  trial,  or  to  open  or  set  aside 
this  judgment:  Hill  v.  Egan,  2  Pa.  Super.  Ct.  596;  Hill  v. 
Harder,  3  Pa.  Super.  Ct.  473. 
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Stowe,  p.  J.,  March  7,  1898. — It  is  said  by  Sharswood,  J., 
in  King  v.  Brooks,  72  Pa.  St.  363:  "Every  court  has  power 
to  open  a  judgment  in  order  to  give  the  parties  a  hearing  or 
trial.  In  the  case  of  judgment  by  confession  or  default  there 
is  no  limit  of  time  to  the  exercise  of  this  power,  but  in  case 
of  judgments  entered  adversely  after  hearing  or  trial  it  must 
be  done  before  the  end  of  the  term  at  which  they  were  en- 
tered." And  it  is  also  said  in  Com.  v.  Maloy,  57  Pa.  291, 
citing  Mather  v.  Patterson,  33  Pa.  St.  485,  "The  principle  of 
finality  is  sufficiently  apparent  in  our  reports.  There  must 
be  a  time  when  the  power  of  a  court  to  open  a  judgment  ob- 
tained adversely  ceases.  In  England  it  ends  with  the  term 
at  which  judgment  is  signed.  The  rule  of  the  English  courts 
would  seem  to  be  recognized  as  existing  here."  The  only 
question  which  caused  any  doubt  in  the  case  was  whether 
under  a  rule  to  "open"  judgment  taken  during  the  term  at 
which  the  judgment  was  entered,  it  might  be  opened  after  the 
term.  But  this  seems  to  be  decided  in  Com.  v.  Maloy,  57  Pa. 
St.  291,  where  it  is  said  that  no  such  power  exists  in  the  court. 
There  the  judgment  (sentence)  was  imposed  July  15,  1867, 
and  on  the  same  day  a  rule  entered  at  the  instance  of  the 
court  to  show  cause  why  the  sentence  should  not  be  recon- 
sidered. After  the  term  the  sentence  was  reconsidered  and 
changed.  The  court,  however,  say,  "But  it  has  been  argpjed 
that  the  rule  to  reconsider  within  the  term  is  a  modification, 
ipso  facto,  of  the  rule  with  regard  to  the  finality  of  the  sen- 
tence. The  difficulty  is  to  find  authority  for  such  a  rule. 
A  principle  is  often  limited  in  its  scope  by  other 
principles,  and  when  so,  the  operation  is  the  result  of  law. 
But  it  is  quite  another  thing  to  make  a  rule  to  control  a 
principle.  This  is  legislation.  To  go  to  the  extent  of  the 
argument  would  be  to  set  aside  the  maxims  of  the  law  in 
regard  to  the  finality  of  judgments  and  sentences." 

It  is  true  that  was  a  criminal  case,  but  there  is  nothing  in 
any  of  the  cases  decided  which  indicates  any  difference,  and 
the  most  of  the  cases  cited  by  the  court  in  passing  upon  the 
question  were  civil  cases. 

We  can  find  no  authority  for  opening  the  judgment  in  this 
case.  I  do  not  hesitate,  however,  to  say  that  if  we  had  the 
power  I  would  unhesitatingly  grant  relief  in  this  case,  as 
there  has  been  gross  "laches"  for  which  the  defendant  him- 
self is  not  responsible. 

Rule  discharged. 

From  V.  A.  Powell.  Esq.,  Pittsburg,  Pa. 
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Commonwealth  v,  Qreer. 

Criminal  law — Involuntary  manslaughter — Rights  of  a  police- 
man in  the  use  of  firearms  when  pursuing  a  man  fleeing  from 
arrest — Misdemeanors — Felonies, 

Where  an  attempted  arrest  is  for  an  ordinary  misdemeanor,  life  can 
only  be  taken  by  an  officer  where  the  person  to  be  arrested  resists  with 
force,  and  so  endangers  the  life  or  person  of  the  official  as  to  make  such 
killing  necessary  in  self-defence. 

An  officer  in  attempting  to  arrest  a  felon  may  use  all  the  force  neces- 
sary to  apprehend  him,  even  to  the  extent  of  taking  life;  and  where  an 
attempt  is  made  to  arrest  upon  suspicion  of  a  felony  without  a  warrant, 
the  killing  of  the  fleeing  man  can  only  be  justified  by  proof  that  a  felony 
was  committed.  The  bad  character  of  the  person  attempted  to  be  ar- 
rested and  killed  is  not  a  proper  matter  for  investigation  by  the  jury, 
unless  the  question  of  self-defence  arises. 

Motion  and  reasons  for  a  new  trial.  O.  and  T.  Montgom- 
ery Co.     Oct.  T.,  1897,  No.  no. 

/.  A,  Strassburger,  district  attorney,  for  commonwealth. 
Holland  &  Dettra,  for  defendant. 

SwARTZ,  P.  J.,  Jan.  3,  1898. — ^The  grand  jury  ignored  the 
count  for  voluntary  manslaughter;  and  the  defendant  was 
tried  on  the  charge  of  involuntary  manslaughter.  The  ac- 
cused was  a  police  officer  in  the  borough  of  Conshohocken. 
On  the  night  of  July  3,  1897,  the  deceased,  Patrick  Gallagher, 
and  three  others,  Riley,  Norton  and  Crocker,  stood  at  Benz's 
corner,  in  said  borough.  Riley  had  just  returned  with  a  quart 
of  whisky  contained  in  two  pint  bottles.  The  four  men  were 
under  the  influence  of  liquor.  Norton  and  Riley  paid  for  the 
quart.  Gallagher  asked  for  some  of  the  liquor.  Riley 
remonstrated,  but  Norton  insisted  that  Gallagher  should  have 
a  drink.  The  bottle  was  passed,  and  Gallagher  declared  he 
would  keep  it.  Riley  stepped  forward  to  take  the  bottle, 
when  he  was  struck  a  blow  by  Gallagher,  who  then  ran  away 
pursued  by  Norton.  Just  as  the  blow  was  struck  the  officer 
came  around  the  corner,  and  joined  in  the  chase.  He  fol- 
lowed the  deceased  for  some  distance  and  then  discharged 
his  pistol.  Gallagher  did  not  stop,  and  the  officer  fired  a 
second  shot.  The  chase  continued,  and  the  policeman  fired 
hts  third  shot.  Gallagher  had  crossed  a  common  and  ran  to 
the  Bate  boiler  works.  When  the  officer  overtook  him  he 
was  found  lying  on  the  ground  by  a  fence  with  a  mortal 
wound  made  by  a  pistol  ball  entering  his  back  near  the  spine 
and  a  few  inches  below  the  point  of  the  shoulder-blade. 

There  was  no  material  dispute  as  to  the  facts  at  the  trial, 
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but  the  issues  raised  involved  the  inferences  to  be  drawn  from 
the  facts. 

That  the  officer  killed  the  man  was  not  denied;  that  he  saw 
enough  of  the  occurrence  to  justify  an  arrest  for  a  violation 
of  the  law  is  equally  true. 

Some  of  the  important  questions  submitted  to  the  jury 
were:  What  offence  did  Gallaglier  commit?  Did  the  officer 
shoot  at  the  man  to  stop  his  flight,  or  did  he  intend  to  fire 
into  the  air  for  the  purpose  of  frightening  the  man  and  bring- 
ing him  to  a  halt?  If  the  intent  was  to  shoot  into  the  air, 
was  the  act  done  recklessly,  carelessly  and  in  an  unlawful 
manner? 

An  examination  of  our  charge  satisfies  us  that  these  mat- 
ters were  fairly  referred  to  the  jury.  We  think  the  charge 
was  full  and  adequate,  and  the  jury  must  have  understood 
our  view  of  the  law  under  the  explanations  we  endeavored  to 
give. 

That  an  officer  may  not  kill  a  man  fleeing  from  arrest 
charged  with  a  misdemeanor  is  well  established:  Kerr  on 
Homicide,  Sec.  lo,  ii,  12;  Wharton  on  Homicide,  Sec.  211, 
213.  Where  an  attempted  arrest  is  for  an  ordinary  misde- 
meanor or  in  a  civil  action,  life  can  only  be  taken  by  the  offi- 
cer where  the  person  arrested  resists  with  force  and  so  endan- 
gers the  life  or  person  of  the  official  as  to  make  such  killing 
necessary  in  self-defence:  Kerr,  pages  215,  216.  In  the  case 
before  us  there  was  no  resistance  or  force  used  against  the 
officer. 

There  was  no  necessity  to  kill  to  stop  riotous  conduct,  for 
the  deceased  fled  as  soon  as  he  saw  the  officer,  perhaps  even 
before  he  knew  of  the  officer's  presence.  No  one  was  in  dan- 
ger of  bodily  harm  from  any  one  of  the  four  men  from  the 
time  the  officer  appeared  on  the  scene. 

It  is  equally  clear  that  an  officer  in  his  attempt  to  arrest  a 
felon  may  use  all  the  force  necessary  to  apprehend  the  man: 
Brooks  V.  Commonwealth,  61  Pa.  359.  Where,  however,  an 
attempt  to  arrest  is  made  upon  suspicion  of  a  felony  without 
a  warrant,  the  killing  of  the  fleeing  nrnn  cannot  be  justified 
unless  there  is  proof  that  a  felony  was  in  fact  committed: 
Wharton  on  Homicide,  Sec.  213a. 

Whether  the  facts  in  evidence  justified  a  finding  by  the  jury 
that  a  felony  was  committed  by  the  deceased  was  to  our  mind 
in  doubt;  but  we  allowed  the  jury  to  pass  upon  the  questions, 
with  instructions  that  such  finding  must  acquit  the  accused 
if  it  was  necessary  to  shoot  the  man  to  make  the  arrest.    The 
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occurrence  at  Benz's  corner  was  not  an  unusual  one.  Where 
drunken  men  quarrel  over  a  bottle  of  whisky  blows  usually 
follow.  While  the  blow  may  have  been  severe,  it  was  not 
sufficient  to  cause  Riley  to  fall,  drunk  as  he  was. 

We  called  attention  to  Norton's  statement  about  the  own- 
ership of  the  whisky,  as  well  as  to  the  evidence  of  Riley.  In 
commenting  on  Norton's  testimony  we  said,  **You  will  take 
into  consideration  also  what  Norton  says  about  the  liquor. 
He  said,  in  one  part  of  his  testimony  at  least,  that  the  liquor 
was  purchased  for  the  four."  Exception  is  taken  to  this  lan- 
guage. It  is  claimed  there  was  no  intimation  on  the  part  of 
Norton  that  Gallagher  had  an  interest  in  the  liquor.  The 
witness  was  asked,  "For  whom  was  that  whisky?'*  He  an- 
swered, "For  all  present  there."  Norton  further  says  that 
Gallagher  came  to  the  comer  just  as  Riley  left  to  secure  the 
whisky.  Riley  says,  "I  guess  the  whisky  was  bought  for  the 
crowd."  "I  do  not  know  if  Gallagher  came  there  while  I 
was  there  or  after  I  went  for  the  whisky.  "I  know  he  was 
there  when  I  came  back."  When  Norton  stated  that  it  was 
purchased  "for  all  present  there,"  and  the  evidence  s»hows  that 
the  four  men  were  standing  together  when  the  liquor  arrived, 
we  do  not  think  it  is  misstating  Norton's  evidence  to  say  that 
according  to  his  testimony  the  liquor  "was  purchased  for  the 
four,"  especially  so  when  Riley  adds  that  it  was  purchased 
for  the  crowd. 

We  called  attention  to  the  value  of  the  pint  bottle  of 
whisky.  Twenty-five  cents  was  paid  for  it.  The  dispute 
over  the  bottle  lasted  several  minutes,  and  we  may  safely  as- 
sume that  the  three  men  whose  title  to  the  liquor  was  not 
contested  helped  themselves  to  some  of  the  contents  of  the 
bottle  before  it  was  passed  to  Gallagher.  No  doubt  its  value 
was  somewhat  reduced  before  Gallagher  obtained  fK>ssession 
of  the  bottle.  Whether  the  deceased  had  a  felonious  intent 
when  he  appropriated  the  liquor  was  one  of  the  Inquiries  to 
be  solved  by  the  jury.  Our  comments  were  in  full  accord 
with  the  ruling  in  Com.  v.  White,  133  Pa.  182,  where  it  was 
held  that  the  jury  should  take  into  consideration  the  value 
of  the  property  in  determining  whether  the  act  was  done  with 
a  felonious  intent. 

Counsel  for  defendant  offered  to  prove  by  the  accused 
"that  the  deceased  was  arrested  in  what  is  known  as  the  Bow- 
ery district  of  the  borough  of  Conshohocken ;  that  the  de- 
ceased was  known  to  the  police  officer  as  a  bad  character; 
that  the  officer  knew  that  unless  he  got  him  that  night  he 
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would  leave  the  town.  This  for  the  purpose  of  showing  that 
the  officer  was  justified  in  shooting  to  scare  and  stop  the  de- 
ceased in  order  to  arrest  him  that  night."  We  overruled  the 
offer.  The  bad  character  of  the  accused  is  a  proper  matter 
for  investigation  before  a  jury  where  the  question  of  self- 
defence  arises,  otherwise  not:  Com.  v,  Straesser,  153  Pa.  451. 

If  a  misdemeanor  was  committed  the  accused  had  no  right 
to  shoot  the  fleeing  culprit;  if,  on  the  other  hand,  a  felony 
was  committed,  and  the  shooting  was  necessary  to  secure  the 
man,  the  killing  was  justifiable.  The  bad  character  of  the 
deceased  could  not  change  this  rule  of  law.  Nor  was  it  neces- 
sary to  offer  any  evidence  to  show  that  the  defendant  had  the 
right  to  shoot  to  scare  the  fleeing  man.  We  instructed  the 
jury  that  it  was  not  unlawful  to  shoot  to  scare  the  man.  If 
that  was  the  purpose  and  intent,  then  the  jury  were  instructed 
to  find  whether  the  firing  was  reckless  and  careless.  Even 
if  there  was  error  in  the  ruling  the  defendant  was  in  no  way 
injured  by  it,  for  upon  cross-examination  the  district  attorney 
opened  the  door  upon  this  inquiry,  and  the  accused  told  all 
he  knew  or  ever  heard  that  was  bad  about  the  deceased.  (See 
page  187  of  the  testimony.) 

We  called  attention  to  the  evidence  of  the  accused  in  which 
he  said  he  intended  to  shoot  in  the  air  to  frighten  the  fleeing 
man.  We  considered  this  evidence  important  if  the  jury 
should  find  that  there  was  an  intentional  shooting  of  the  de- 
ceased. The  intent  and  purpose  of  the  officer  when  he  fired 
was  a  material  inquiry  in  at  least  one  aspect  of  the  case.  If 
the  accused  falsified  as  to  a  material  matter  at  issue  it  was  of 
grave  importance  when  the  jury  came  to  consider  his  whole 
testimony.  Whether  a  favorable  or  unfavorable  inference 
should  be  drawn  from  this  evidence  was  submitted  to  the  jury. 

It  is  claimed  we  did  not  sufficiently  comment  on  the  evi- 
dence favorable  to  the  view  that  the  shots  were  fired  in  the 
air,  and  not  at  the  deceased.  The  weight  of  the  evidence 
was  clearly  against  the  accused.  Nearly  all  the  witnesses 
who  were  in  the  best  position  to  view  the  occurrence  testify 
that  the  arm  was  directed  toward  the  fleeing  man;  that  the 
flashes  of  the  pistol  were  in  a  line  with  the  deceased.  That  the 
second  shot  was  so  directed  is  evident,  for  some  of  the  wit- 
nesses heard  the  deceased  cry,  "Oh!  oh!*'  Another  witness 
says  Gallagher  gave  a  piercing  cry.  The  defendant  does  not 
attempt  to  explain  how  it  happened  that  the  shot  took  eflfect 
if  the  pistol  was  directed  up  in  the  air.  He  did  not  trip  or 
stumble  as  he  fired,  according  to  any  of  the  witnesses.     We 
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called  attention  to  the  evidence  upon  this  point,  giving  the 
names  of  some  of  the  witnesses  who  stated  the  shots  were 
above  the  head  of  the  fleeing  man.  We  also  called  attention 
to  the  defendant's  evidence  wherein  he  stated  that  he  did  not 
shoot  at  the  man.  We  did  not  name  a  single  witness  who 
contradicted  this  testimony,  but  used  the  following  general 
terms:  "A  number  of  the  witnesses,  as  I  recollect  (you  will 
recollect  their  testimony),  say  that  the  flash  of  the  fire  was  to- 
wards the  fleeing  man,  and  that  the  arm  was  held  out."  An 
examination  of  the  charge  convinces  us  that  our  comments 
upon  this  branch  of  the  case  were  more  favorable  to  the  ac- 
cused than  the  testimony  warranted. 

A  number  of  the  reasons  for  a  new  trial  allege  that  too 
much  prominence  was  g^ven  to  the  evidence  of  the  common- 
wealth and  too  little  attention  to  the  testimony  favorable  to 
the  defendant.  We  submit  the  charge  as  a  whole,  in  answer 
to  these  complaints.  As  we  view  the  case  it  was  the  facts 
that  pressed  heavily  against  the  accused,  and  not  the  charge: 
Com.  V.  Orr,  138  Pa.  276. 

The  officer  under  the  evidence  either  intentionally  shot  at 
the  man,  or  was  so  reckless  in  the  use  of  his  firearm,  if  he  shot 
to  frighten,  that  a  jury  was  fully  justified  in  convicting  him, 
if  they  found  no  felony  was  committed.  The  occurrence  at 
Bentz's  corner  was  no  more  than  a  drunken  quarrel  over  a 
small  bottle  of  whisky.  There  was  a  breach  of  the  peace,  but 
all  danger  of  injury  from  the  disturbers  of  the  peace  ended  as 
soon  as  the  officer  appeared  on  the  scene.  The  life  of  Pat- 
rick Gallagher  was  taken  without  any  justification  or  excuse. 
We  have  no  desire  to  mete  out  severe  punishment,  but  where 
guilt  is  proven  conviction  should  follow  in  the  interests  of 
law  and  order.  No  doubt  the  lot  of  a  police  officer  is  often 
a  trying  one,  but  this  only  proves  that  the  appointing  power 
should  be  exercised  with  great  care.  While  courage  is  a  nec- 
essary qualification,  k  is  equally  important  that  only  men  of 
judgment,  discretion  and  coolness  in  case  of  emergencies 
should  be  selected  to  fill  these  important  positions.  If  a  po- 
lice officer  may  with  impunity  draw  his  revolver  and  shoot 
down  the  man  who  flees  from  a  drunken  fight  we  shall  soon 
lose  that  regard  for  human  life  which  the  experience  of  time 
has  shown  us  is  so  important  to  maintain  the  welfare  of  any 
community. 

An  officer  carries  his  firearm  for  protection  and  self-defence 
rather  than  for  attack.  This  unfortunate  occurrence  hap- 
pened late  at  night,  but  some  of  the  citizens  were  still  upon 
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the  street,  and  their  Hves  were  endangered  by  the  shooting 
on  the  public  highways. 

The  conviction  was  fully  justified  by  the  evidence,  any 
other  finding  would  prove  most  dangerous  to  the  citizens 
and  misleading  to  the  officers  of  the  law. 

And  now,  Jan.  3,  1898,  the  motion  and  reasons  for  a  new 
trial  are  overruled,  and  the  defendant  will  appear  for  sen- 
tence on  Jan.  17,  1898,  at  10  a.  m. 

From  Jacob  A.  Strassburger,  Esq.,  Norristown,  Pa. 


PennBylvania  Milk  Frodooers'  Association  v.  The  First  National 
Bank  of  Honeybrook. 

Corporations  —  Legality  of  assessments  made  to  pay  losses 
incurred  by  a  corporation  formed  on  the  mutual  plan — Directors, 

Where  a  person  is  a  member  of  a  corporation  providing  in  its  by-laws 
for  the  assessment  of  its  members  to  pay  losses,  he  is  liable  for  assess- 
ments made  to  pay  losses  occurring  during  his  membership,  and  cannot 
set  up  by  way  of  defence  any  invalidity  of  charter  or  by-laws  of  the  cor- 
poration. 

The  Act  of  April  29,  1874,  P.  L.  T^y  providing  that  the  remaining  di- 
rectors of  a  corporation  may  supply  vacancies  in  their  board,  etc.,  until 
the  next  election,  is  to  be  construed  to  mean  that  they  may  make  appoint- 
ments which  will  hold  good  until  the  next  actual  election,  although  a 
regular  date  for  holding  elections  may  intervene,  if  no  election  be  actually 
held. 

Motion  for  a  new  trial  in  an  action  in  assumpsit.  C.  P. 
Chester  Co.     Jan.  T.,  1896,  No.  71. 

Thomas  W.  Baldwin  and  Butler  &  Windle,  for  plaintiflF. 
A,  P,  Reid,  for  defendant. 

Suit  was  brought  by  the  plaintiff  to  recover  $79.26,  with 
interest  from  Oct.  9,  1895,  from  the  defendant  for  losses 
made  during  the  defendant's  membership  of  the  plaintiflF 
company,  and  it  was  shown  that  the  assessments  against  the 
defendant  had  been  regularly  made,  according  to  the  terms 
of  the  by-laws  of  the  plaintiff  company.  The  defendant  de- 
nied liability  on  several  grounds,  as  appears  by  the  opinion 
of  the  court  on  motion  for  new  trial. 

The  verdict  was  for  the  plaintiff  in  the  full  amount  of  claim. 

Hemphill,  P.  J.,  April  14,  1898. — The  questions  raised 
by  the  defendant's  motion  and  reasons  may  be  briefly  stated, 
as  follows: 
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1.  Was  the  plaintiff  corporation  legally  incorporated  for 
the  business  it  transacted? 

2.  Were  the  by-laws  authorized  under  the  charter,  and 
were  they  legally  adopted? 

3.  Was  the  election  of  Thomas  Spackman  as  a  director 
legal,  and  was  he  a  legally  quahfied  director  at  the  time  the 
assessment  was  made? 

4.  Had  the  directors  the  power  under  the  charter  to  make 
the  assessment? 

The  plaintiff  corporation  was  incorporated  by  this  court 
on  Aug.  13,  1885,  under  the  Act  of  April  29,  1874,  and  sup- 
plements. The  object  of  the  formation  of  the  corporation, 
as  set  forth  in  its  application,  was  "to  secure  a  remunerative 
price  for  milk  to  the  members  thereof,  and  their  pecuniary 
protection  in  collecting  the  moneys  arising  from  the  sale  of 
the  same."  By-laws  for  the  government  of  the  corporation 
were  adopted  Sept.  29,  1885,  and  amended  June  28,  1890; 
and  as  amended  published  in  pamphlet  form. 

Article  18  as  amended  provides  that  **any  loss  occurring 
to  any  member  of  this  association  for  milk  sold  by  the 
agent,  shall  be  made  good  out  of  the  surplus  funds  of  the 
association  left  after  meeting  the  necessary  expenses;  and  if 
there  should  not  be  a  sufficient  amount  in  the  treasury  the 
directors  are  empowered  to  levy  a  pro  rata  tax  upon  the 
members  according  to  the  quarts  sent,  to  meet  such  loss." 

The  defendant's  argument  is  that  this  by-law  makes  "the 
corporation  an  insurer  to  each  member  of  the  price  at  which 
his  milk  is  sold,"  and  that  consequently  it  should  have  been 
incorporated  under  the  Act  of  May  i,  1876,  which  provides 
for  the  incorporation  of  insurance  companies,  as  the  Act  un- 
der which  it  was  chartered  does  not  authorize  the  transaction 
of  business  of  that  character. 

It  is  a  sufficient  answer  to  say  that  this  is  an  attempt  to 
attack  the  charter  of  a  corporation  in  existence  and  doing 
business  since  1885,  a  de  facto  corporation  at  least,  and  a 
citation  of  authorities  is  scarcely  necessary  to  establish  what 
has  been  so  well  settled,  viz.,  that  such  a  charter  cannot  be 
collaterally  attacked. 

"Even  when  the  terms  of  a  charter  are  that  the  corpora- 
tion shall  be  dissolved  on  the  non-performance  of  a  condition, 
the  mere  failure  to  perform  it  is  not  ipso  facto  a  dissolution, 
but  a  judgment  of  ouster  is  necessary.  .  .  .  It  is  for  the  state 
to  decide  whether  the  forfeiture  shall  be  enforced  or  not:"  2 
Herman  on  Estoppel,  etc.,  Section  1,246. 
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And  in  Freeland  v,  Pennsylvania  Central  Ins.  Co.,  94  Pa. 
504,  the  court  says:  "It  is  perfectly  familiar  law  that  the  in- 
validity of  a  charter  cannot  be  inquired  into  collaterally,  and 
least  of  all  by  a  member  who  has  enjoyed  the  benefits  of  its 
privileges:  Dyer  &  Co.  v.  Walker,  40  Pa.  157.  The  viola- 
tion of  a  charter  cannot  be  set  up  as  a  defence  to  an  action 
on  a  note  g^ven  in  violation  of  the  charter:  Irvine  v.  Lum- 
bermen's Bank,  2  W.  &  S.  190,  204."  And  whether  the 
plaintiff  conducted  an  insurance  business,  or  did  anything 
else  ultra  vires,  it  is  unnecessary  to  inquire,  for  the  defendant 
had  its  remedy  to  prevent  or  put  an  end  to  such  illegal  con- 
duct under  the  provisions  of  the  Act  of  June  19,  1871.  Hav- 
ing failed  or  neglected  to  avail  itself  of  the  remedy  pointed 
out  by  this  Act,  and  having  for  the  two  years  of  its  member- 
ship enjoyed  all  the  benefits  and  advantages  of  the  plaintiff's 
illegal  conduct  (if  it  was  illegal),  it  is  estopped  from  now 
avoiding  the  burdens  that  such  conduct  entailed,  by  reason 
of  both  its  acquiescence  and  laches. 

Nor  is  the  defendant  in  a  position  to  raise  the  second  ques- 
tion, contesting  the  validity  of  the  by-laws. 

They  were  adopted  and  published  in  1890,  and  as  the  de- 
fendant became  a  member  of  the  association  in  February, 
1892,  and  continued  such  until  March,  1894,  it  is  presumed, 
as  it  was  his  duty,  to  know  what  they  were,  and  having  for 
two  years  exercised  and  enjoyed  whatever  rights  or  benefits 
they  conferred,  is  estopped  from  denying  their  validity: 
Susquehanna  Ins.  Co.  v.  Perrine,  7  W.  &  S.  348;  Mitchell  v. 
Lycoming  Mut.  Ins.  Co.,  51  Pa.  402;  Burger  v.  Farmers' 
Mut.  Ins.  Co.,  71  Pa.  422;  Given,  Receiver,  v,  Rettew,  162 
Pa.  638,  and  Miller  v.  Hillsborough  Mut.  F.  Assur.  Assoc, 
42  N.  J.  Eq.  459. 

Now,  as  to  the  third  question.  Isaac  Spackman,  a  direc- 
tor, died  Jan.  25,  1895,  and  Thomas  Spackman  was  elected 
to  fill  the  vacancy  on  Oct.  2,  1895. 

The  Act  of  April  29,  1874,  Section  9,  provides  that  "in  case 
of  death,  removal  or  resignation  of  the  president  or  any  of 
the  directors,  treasurer  or  other  officer  of  any  such  company, 
the  remaining  directors  may  supply  the  vacancy  thus  created 
until  the  next  election." 

Now  the  contention  of  the  defendant  is  that  Thomas 
Spackman's  election  was  illegal,  because  the  vacancy  oc- 
curred prior  to  the  date  of  the  annual  election,  to  wit,  Aug. 
31,  1895,  '^"^  that  the  directors'  power  to  supply  it  ceased 
upon  that  date,  being  limited  "until  the  next  election." 
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But  the  answer  to  that  is  that  no  election  was  held  upon 
that  date,  and  none  has  been  held  since,  and  the  Act  does 
not  limit  the  directors'  power  until  the  date  of  the  next  elec- 
tion, but  "until  the  next  election." 

Consequently  a  vacancy  existing  on  Oct.  2,  1895,  the 
directors  were  authorized  to  fill  it,  and,  having  done  so,  the 
newly-elected  director  is,  under  the  Act  of  May  4,  1891,  P. 
L.  61,  entitled  to  hold  his  office  until  another  is  chosen  and 
qualified  in  his  stead. 

Being  of  the  opinion  that  Thomas  Spackman  was  a  legally 
elected  director,  and  there  being  eleven  directors,  constitut- 
ing a  majority  and  quorum  of  the  board,  present  on  Oct.  9, 
1895,  when  the  assessment  was  laid,  we  are  Hkewise  of  the 
opinion  that  their  action  was  lawful  and  binding  upon  the 
members  of  the  association. 

As  the  remaining  question  has  been  substantially  answered 
and  disposed  of  in  what  w^e  have  already  said,  its  further  con- 
sideration is  unnecessary. 

An  examination  of  the  testimony  taken  at  the  trial  discloses 
an  error  in  the  amount  of  the  verdict,  including,  as  it  did,  as- 
sessments for  periods  during  which  the  defendant  was  not  a 
shipper  of  milk.  The  assessments  for  which  defendant  is 
liable  and  the  amounts  are  as  follows:  Second  assessment, 
$10.32;  third  assessment,  $20.13,  and  fifth  assessment,  $34.36 
— $64.81.  Interest  from  Oct.  9,  1895,  $8.94;  balance,  $73.75, 
amount  for  which  verdict  should  have  been  rendered.  The 
rule  for  a  new  trial  is  therefore  dismissed,  provided  the  plain- 
tiff shall,  within  thirty  days  from  the  filing  of  this  opinion, 
file  with  the  prothonotary  a  release  for  all  the  verdict  in  ex- 
cess of  $73.75.  Otherwise  the  same  shall  become  absolute. 
From  Arthur  T.  Parke,  Esq..  West  Chester,  Pa. 


Blane  «.  Blane. 

Divorce — Attachment  for  costs. 

An  attachment  in  divorce  to  compel  payment  of  costs  issued  after  ; 
decree  has  been  entered  cannot  be  sustained. 

Divorce.     Rule  for  attachment  for  non-payment  of  costs. 
C.  P.  Schuylkill  Co.     Nov.  T.,  1897,  No.  47. 

L.  D.  Hatighawout,  for  libellant;  no  one  for  respondent. 

Koch,  J.,  March  28,  1898. — A  decree  in  divorce  having 
been  entered  in  this  case,  and  the  cost  having  been  put  upon 


Digitized  by  VjOOQ IC 


644  PENNSYLVANIA  [Vot, 

[Blane  v.  Blane.] 

the  respondent,  the  libellant  asks  for  an  attachment  to  com- 
pel payment.     The  respondent  is  able  to  pay  the  costs. 

Costs  in  divorce  proceedings  are  of  statutory  origin.  Sec- 
tion 12,  Act  of  March  13,  1815,  i  Purd.  687,  pi.  21,  provides: 
*The  said  court  may  award  costs  to  the  party  in  whose  be- 
half the  sentence  or  decree  shall  pass,  or  that  each  party  shall 
pay  his  or  her  own  costs,  as  to  them  shall  appear  to  be  reason- 
able and  just." 

The  Act  of  April  15,  1845,  P^-  455>  Sec.  2,  says:  "The  said 
courts  may  enforce  their  decrees  by  attachment,  on  the  re- 
turn of  which  they  may  make  such  order,  either  to  imprison 
or  discharge  the  defendant,  as  the  facts  of  the  case  may 
justify."  But  we  think  the  decrees  meant  in  this  section  are 
those  which  may  be  made  for  an  allowance  of  alimony  in  de- 
crees of  divorce  a  mensa  et  thoro. 

That  the  courts  of  common  pleas  may  compel  the  payment 
of  costs  and  expenses  as  of  interim  maintenance  pending  the 
libel  cannot  be  doubted,  otherwise  a  married  woman  might 
never  be  able  to  either  carry  on  to  or  defend  proceedings  for 
divorce.  Courts  have  uniformly  made  orders  on  application 
in  proper  cases  directing  the  husband  to  maintain  the  wife  as 
well  in  her  suit,  as  in  her  necessary  living  expenses,  but  the 
humanity  and  necessity  which  prompts  the  enforcement  of 
such  orders  by  attachment  no  longer  exist  when  an  absolute 
decree  in  divorce  without  alimony  has  been  made.  And  the 
power  of  the  court  is  gone  so  far  as  enforcing  its  order  for 
payment  of  costs  is  concerned. 

In  Uhrich  v.  Uhrich,  4  Pa.  C.  C.  R.  133,  it  is  doubted 
whether  the  court  has  jurisdiction  in  any  case  to  award  an 
attachment  for  costs  due  on  a  final  decree  in  proceedings  for 
a  divorce  from  the  bonds  of  matrimony. 

A  judgment  for  costs  is  to  be  considered  in  the  same  light 
BS  a  judgment  for  debt  on  contract,  so  far  as  the  exemption 
law  affects  the  rights  of  parties.  And  it  makes  no  diflFerence 
that  the  costs  accrued  in  an  action  of  tort:  Lane  v.  Baker, 
2  Grant,  424;  Pierce's  Ap.,  103  Pa.  27.  In  the  latter  case 
Mr.  Justice  Trunkey  says:  "If  fees  are  not  paid  or  secured  at 
time  of  service  by  the  officer  his  claim  upon  the  party  at 
whose  instance  the  service  was  rendered  is  not  among  the 
matters  excepted  out  of  the  operation  of  the  Act  of  July  12, 
1842,  P.  L.  339,  abolishing  imprisonment  for  debt." 

Calhoun  v.  Calhoun,  6  Pa.  C.  C.  R.  177,  apparently  ignores 
whait  is  said  above,  and  approves  an  attachment  to  compel 
payment  of  an  examiner's  fee.     But  we  think  it  safer  to  fol- 
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low  the  dictum  in  Pierce's  Appeal  than  to  rest  upon  the  con- 
clusion in  Calhoun  v.  Calhoun. 

We  are  of  the  opinion  that  an  attachment  will  not  lie  to 
compel  the  payment  of  costs  after  decree  in  divorce. 

The  rule  for  attachment  is  discharged. 

From  M.  M.  Burke,  Esq.,  Shenandoah,  Pa. 


State  Taxation  of  Building  Assooiations. 

Taxation — Building  associations — Foreign  and  domestic — Act 
of  June  22 f  i8gy — Practice  (auditor-general's  department). 

Whenever  a  tax  is  settled  or  assessed  against  a  building  association, 
either  domestic  or  foreign,  it  shall  be  for  four  mills  upon  the  return  as 
made  or  certified  to  by  the  auditor-general.  The  question  whether  the 
Act  of  June  22,  1897,  P.  L.  178,  is  retroactive  cannot  arise. 

Such  tax  can  be  assessed  only  on  the  stock  outstanding  at  the  time  of 
the  report. 

In  the  report  to  be  filed  by  foreign  associations  in  January,  1889,  such 
associations  may  include  such  data  as  the  banking  department  may 
require,  but  their  reports  must  include  the  amount  of  stock  held  by  resi- 
dents of  Pennsylvania  entitled  to  receive  cash  dividends  or  interest. 

Request  of  auditor-general  for  opinion. 

Reeder,  Deputy  Attorney-General,  Jan.  28,  1898. — Hon. 
Amos  H.  Mylin,  auditor-general.  Sir: — I  have  before  me 
your  letter  of  Jan.  20,  1898,  inclosing  two  communications 
from  the  secretary  of  The  International  Building  &  Loan 
Association  of  Washington,  D.  C.  These  communications 
raise  questions  relative  to  the  Act  of  June  22,  1897,  P.  L.  178, 
as  follows,  to  wit: 

1.  "Whether  the  Act  is  retroactive  and  a  year's  tax  is  pay- 
able at  this  time,  or  whether  a  tax  upon  this  stock  is  due  only 
from  June  22,  the  date  of  the  Act,  to  January  i  ? 

2.  "Whether  the  tax  is  due  for  a  year,  or  for  the  above 
mentioned  portion  of  a  year,  upon  all  of  such  stock  in  force 
January  i,  the  date  of  our  report,  or  whether  this  stock  is 
taxed  only  for  that  portion  of  the  year  between  its  date  of 
issue  and  January  i  ? 

3.  "Whether  in  our  report  due  in  January,  1899,  we  are 
expected  to  furnish  you  with  a  record  only  of  the  stock  in 
force  Jan.  i,  1899,  or  whether  we  will  be  expected  to  report 
for  taxation  stock  which  has  been  withdrawn  since  the  date 
of  the  report,  Jan.  i,  1898?" 

The  Act,  as  its  title  indicates,  taxes  certain  stocks  of  build- 
voL.  XX.— 35 
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ing  and  loan  associations  for  state  purposes,  and  makes  such 
stocks  liable  to  the  same  rate  as  is  paid  upon  money  at  inter- 
est under  the  general  tax  laws  of  this  state.  The  Act,  further- 
more, makes  a  distinction  between  domestic  and  foreign 
associations  only  so  far  as  reports  are  concerned.  It  directs 
that  domestic  associations  shall  make  return  to  the  auditor- 
general  only  at  the  time  other  returns  for  taxation  are  re- 
quired to  be  made;  while  foreign  associations  are  required 
to  make  report  to  the  banking  department  of  the  amount  of 
stock  held  by  residents  of  this  state  entitled  to  receive  cash 
dividends  or  interest. 

Each  domestic  association  is  required  to  report  to  the 
auditor-general  "the  amount  of  its  stock  outstanding  entitled 
to  receive  dividends  or  interest."  The  banking  department 
is  required  to  certify  to  the  auditor-general  '*the  amount  of 
such  stock  each  of  said  foreign  corporations  had  outstanding 
at  the  time  of  its  last  report  to  the  banking  department." 

The  Act  of  Assembly  contemplates  that  each  class  of  asso- 
ciations shall  pay  tax  on  the  amount  of  stock  outstanding  at 
the  time  of  the  report; but,  in  the  case  of  a  foreign  association, 
it  expressly  provides  that  upon  the  amount  of  stock  certified 
by  the  banking  commissioner  to  the  auditor-general  it  shall 
pay  the  tax.  This  amount,  as  we  have  seen,  is  the  amount 
outstanding  at  the  time  of  its  last  report.  The  Act  does  not 
provide  any  tests  as  to  the  length  of  time  such  stock  shall 
have  been  outstanding,  nor  does  it  provide  that  the  tax  shall 
be  apportioned  in  any  manner  whatever.  The  intention  of 
the  Act  is  to  treat  this  stock  as  liable  to  taxation  in  the  same 
manner  that  moneyed  capital  in  the  hands  of  an  individual 
is  liable. 

You  are  therefore  advised: 

1.  That  the  question  as  to  whether  the  Act  of  June  22, 
1897,  is  retroactive  cannot  arise;  and  that,  whenever  a  tax 
is  settled  or  assessed  against  an  association,  either  domestic 
or  foreign,  it  shall  be  for  four  mills  upon  the  return  as  made 
or  certified  to  the  auditor-general. 

2.  That  such  tax  can  be  assessed  only  on  the  stock  out- 
standing at  the  time  of  the  report. 

3.  That  in  the  report  to  be  filed  by  foreign  associations  in 
January,  1899,  such  associations  may  include  such  data  as 
the  banking  department  may  require,  but  their  reports  must 
include  the  amount  of  stock  held  by  residents  of  this  state 
entitled  to  receive  cash  dividends  or  interest. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 
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Overseers  of  Milton  Borough  v.  Overseers  of  West  Chillisquaque 

Township. 

Poor  law — Settlement — Lease  of  house. 

Where  a  person  rents  a  house  and  garden  attached  to  a  farm  for  one 
year,  with  the  privilege  of  continuing  from  year  to  year,  and  the  rent  is 
to  be  paid  in  part  by  work  on  the  farm,  he  acquires  a  poor  settlement 
under  Clause  iii  of  Section  9  of  the  Act  of  June  13,  1836. 

Appeal  from  order  of  removal.  Q.  S.  Northumberland 
Co.     May  T.,  1897,  No.  i. 

C,  G.  VoriSy  for  appellee. 

R,  M.  Cummings,  Lewis  Dewart  and  H,  B.  Cummings,  for 
appellant. 

Savidge,  p.  J.,  March  21,  1898. — William  Fry,  the  pauper, 
cultivated  dinger's  farm  from  April  i,  1894,  to  April  i,  1896, 
under  a  contract  of  hiring.  The  written  agreement  made 
him  dinger's  hired  servant.  The  possession  of  the  farm  and 
everything  appurtenant  thereto,  outside  of  the  house  and 
garden,  was  in  dinger.  As  to  the  house  and  garden,  the 
relationship  was  different.  Fry  was  to  have  the  use  of  the 
house  and  garden,  in  addition  to  other  compensations,  for 
services  rendered,  as  long  as  he  complied  with  the  agreement. 
This  he  had  for  a  definite  term,  to  wit:  one  year,  and,  if  he 
continued  on  the  premises  after  the  expiration  of  what  the 
parties  themselves  termed  a  lease,  he  was  to  continue  from 
year  to  year,  until  dinger  gave  him  legal  notice  to  quit.  The 
use  of  the  house  and  garden,  as  expressed  in  the  agreement, 
means  the  exclusive  use.  There  is  nothing  in  the  agreement 
indicating  a  different  intention. 

The  use  of  the  house  and  garden  was  given  Fry  "for  serv- 
ice to  be  rendered."  We  know  of  no  reason  why  the  owner 
of  the  farm  may  not  lease  any  part  thereof  and  retain  the 
possession  of  the  balance.  He  may  rent  one  field  and  keep 
another.  He  may  lease  the  stable  and  give  possession  to 
the  lessee.  So  he  may  lease  the  house  and  garden  and  retain 
possession  of  the  balance  of  the  farm.  That  is  what,  accord- 
ing to  the  agreement,  was  done  in  this  case. 

The  yearly  value  of  the  house  was  above  ten  dollars,  and 
as  Fry  occupied  it  for  two  years,  and,  in  accordance  with  the 
contract,  gave  his  services  in  part  for  the  rent,  he  gained  a 
settlement  in  West  Chillisquaque  township,  under  dause  HI, 
Sec.  9,  Act  of  June  13,  1836:  Overseers  of  Beaver  Town- 
ship V.  Overseers  of  Hartley  Township,  11  Pa.  254;  Over- 
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seers  of  Laporte  Borough  v.  Overseers  of  Hillsgrove  Town- 
ship, 95  Pa.  269. 

The  order  of  removal  is  affirmed,  and  it  is  directed  that 
the  appellants  pay  the  costs,  charges  and  expenses  incurred 
by  the  appellees  in  the  relief  and  removal  of  the  said  William 
Fry  and  family  as  well  as  the  costs  of  this  case. 

From  Charles  A.  Sidler,  Esq.,  Sunbury,  Pa. 


Biddle  v.  Sheep. 


Bond— Assignment— Parties — Practice  (C  P^j—Act  of  April 

Where  a  bond  is  assigned  by  parol,  and  the  assignor  dies  before  suit 
brought,  and  no  letters  of  administration  have  been  taken  out  within 
three  months  after  his  death,  the  assignee  may  sue  in  his  own  name. 

Demurrer  to  plaintiflF's  statement.  C.  P.  Northumberland 
Co.     May  T.,  1897,  No.  483. 

Clinton  Lloyd  and  George  Hill,  for  plaintiff. 
C.  G.  Voris,  for  defendant. 

John  Sheep,  the  defendant,  made  and  delivered  on  March 
26,  1877,  a  promissory  note  under  seal,  payable  to  John  Bid- 
die,  who  endorsed  the  said  note  in  blank  and  delivered  it  to 
his  wife,  Catharine  Biddle,  plaintiff  in  this  suit.  John  Biddle 
died  more  than  a  year  before  suit  was  brought,  and  no  letters, 
either  testamentary  or  of  administration,  have  been  granted 
upon  his  estate. 

Defendant  demurred  to  plaintiff's  statement. 

C.  R.  Savidge,  p.  J.,  March  14,  1898. — An  assignment  of 
bonds,  specialties  and  notes  in  writing  to  pass  the  legal  title 
and  enable  the  assignee  to  sue  in  his  own  name  must  be  under 
seal  and  made  in  the  presence  of  two  witnesses:  Act  of  May 
28,  1 71 5,  Purdon,  224. 

A  bond  under  seal,  however,  may  be  assigned  in  equity  by 
parol  delivery.  There  may  be  a  valid  gift  of  a  bond  by  de- 
livery to  a  stranger  as  in  the  case  of  any  other  chattel.  The 
legal  title  would  not  pass,  but  the  equitable  ownership  would: 
Licey  v,  Licey,  7  Barr,  251;  Bunting  v.  Railroad  Co.,  81  Pa, 

254. 

The  blank  endorsement  and  delivery  of  the  note  in  suit 
operated  as  an  equitable  assignment.  In  such  case  the  rule 
is  that  the  action  must  be  brought  in  the  name  of  the  obligee. 
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There  is  just  one  exception  to  this  rule,  and  this  case  falls 
within  that  exception.  The  Act  of  April  23,  1829,  Purdon, 
773,  provides  that  in  case  of  equitable  transfer  or  assignment 
of  judgments,  bonds,  specialties  and  other  contracts  where 
the  assignor  shall  die  before  suit  brought,  and  no  letters  of 
administration  shall  be  taken  out  within  three  months  after 
his  death,  the  assignee  may  sue  in  his  own  name.  According 
to  plaintiff's  statement  that  is  this  case.  Of  course  the  as- 
signee took  subject  to  all  the  equities  existing  between  the 
parties  at  the  time  of  the  assignment. 

Judgment  on  the  demurrer  in  favor  of  the  plaintiff  with 
leave  to  the  defendant  to  plead  to  the  statement  within  thirty 

days. 

From  Charles  A.  Sidler,  Esq.,  Sunbury,  Pa. 


Serena  v.  Guilfry. 

Wages— Attachment— Act  of  May  <?,  75/(5. 

The  Act  of  May  8,  1876,  P.  L.  139,  making  wages  attachable  for  board- 
ing, does  not  enable  the  plaintiff  to  begin  an  action  by  attachment,  but 
merely  gives  him  a  writ  of  attachment-execution  after  he  has  obtained 
judgment. 

Certiorari.  C.  P.  No.  2,  Allegheny  Co.  Jan.  T.,  1898, 
No.  296. 

Calhoun  &  Johnston,  for  plaintiff  in  error. 

Shafer,  J.,  Jan.  3,  1898. — This  is  a  proceeding  begun  be- 
fore a  justice  by  issuing  an  attachment  and  serving  it  on  de- 
fendant's employer  for  the  purpose  of  aittaching  his  wages. 

Wages  are  made  attachable  for  boarding  to  a  limited 
amount  by  the  Act  of  May  8,  187(5,  P.  L.  139.  Before  that 
Act  wages  were  not  attachable  for  any  purpose. 

The  object  of  the  Act  of  1876  was  to  make  them  attach- 
able, but  not  to  create  a  new  kind  of  action  or  to  put  in  the 
hands  of  the  plaintiff  the  power  to  attach  without  giving  any 
security  for  damages  by  reason  of  a  false  claim,  or  to  prose- 
cute his  action  in  any  way,  or  even  to  make  any  affidavit  of 
the  honesty  of  his  claim,  The  attachment  meant  is  an  exe- 
cution-attachment founded  on  a  judgment  previously  ob- 
tained. Any  other  interpretation  would  make  it  an  instru- 
ment of  oppression. 

Judgment  reversed  and  restitution  awarded. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa. 
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FennBylvania  Canal  Co  v.  Lewisburg,  Milton  A  Watsontown 
Passenger  By.  Co. 

Street  railways — Canals — Bridges — Crossings. 

A  street  railway  company  which  has  been  properly  authorized  to 
occupy  a  public  highway,  may  lay  its  tracks  on  a  bridge  which  is  a  part 
of  the  highway  crossing  a  canal  owned  by  a  canal  company. 

Bill  in  equity.  C.  P.  Northumberland  Co.  Dec.  T.,  1897, 
No.  214. 

/.  C.  Bucher,  for  plaintiff. 

W.  H,  Hackenberg,  and  with  him  James  Scarlet,  for  de- 
fendant. 

Savidge,  p.  J.,  March  29,  1898. — ^This  case  is  before  us  on 
bill,  answer  and  testimony  offered  on  the  trial.  The  Penn- 
sylvania Canal  Company,  plaintiflf,  asks  to  have  the  Lewis- 
burg,  Milton  &  Watsontown  Passenger  Railway  Company, 
defendant,  enjoined  from  crossing  its  canal  upon  an  overhead 
bridge  which  is  part  of  the  public  highway  leading  from 
Milton  to  Watsontown.  The  charter  of  the  defendant  au- 
thorizes the  construction  of  an  electric  railway  from  Lewis- 
burg  to  Watsontown  via  Milton.  The  ix)int  of  crossing  is 
in  the  township  of  Delaware. 

We  find  the  folowing  facts  as  requested  by  counsel  for  de- 
fendant: 

First:  That  the  road  in  question  was  a  public  highway  at 
the  time  of  the  construction  of  the  canal,  and  has  continued 
to  be  so  from  that  time  down  to  the  present. 

Second.  That  the  canal  company  took  it  with  the  burden 
of  such  highway. 

Third.  That  the  bridge  in  question  is  upon  such  highway 
and  a  part  of  the  same. 

Fourth.  That  the  laying  of  the  defendant's  tracks  upon 
said  bridge  and  highway,  or  the  operation  of  their  said  rail- 
way, will  not  cause  damage  to  plaintiflf,  or  in  any  manner  in- 
terfere with  the  operation  of  plaintiff's  canal. 

Fifth.  That  the  railway  of  the  defendant  company  has  been 
constructed  at  the  cost  of  one  hundred  thousand  dollars  and 
upwards,  and  the  consent  to  its  construction  of  all  the  land 
owners  and  municipalities  along  its  route  obtained. 

We  further  find  that  the  plaintiflf  is  the  owner,  in  fee,  of  the 
land  occupied  by  it,  and  the  same  is  used  for  canal  purposes 
only;  that  by  the  laying  of  defendant's  tracks  upon  said  high- 
way, as  maintained,  will  not  interfere  with  any  right  or  use 
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of  the  plaintiff's  property  for  canal  purposes,  and  that  there  is 
no  other  way  of  the  defendant  company  reaching  or  entering 
the  town  of  Watsontown. 

The  plaintiff  makes  no  contention  as  to  the  facts,  but  in 
support  of  its  bill  invokes  the  legal  proposition,  that  the  de- 
fendant, being  without  the  right  of  eminent  domain,  cannot 
cross  over  without  the  canal  company's  consent,  inasmuch 
as  the  latter  is  the  owner  of  the  fee.  It  is  contended  that  the 
canal  company  is  in  the  position  of  the  ordinary,  adjoining 
or  abutting  property  owner,  and  that  the  question  is  therefore 
ruled  by  Penna.  R.  R.  v.  Montgomery  County  Passenger  Ry., 
167  Pa.  62.  With  this  view  we  do  not  agree.  Canal  com- 
panies are  quasi-public  corporations.  Their  charters  are 
granted  for  public  purposes.  Canals  were  brought  into  ex- 
istence for  the  public  benefit:  Beaver  Falls  Water  Power 
Co.  V.  Wilson,  83  Pa.  83.  Like  railroads,  they  are  public 
highways.  They  cannot,  therefore,  for  all  purposes,  be  con- 
sidered as  private  property  only.  They  possess  a  public  char- 
acter and  are  subject  to  public  supervision.  They  are  sub- 
ject to  the  exercise  of  the  police  power  of  the  state.  To 
some  extent  they  may  be  regulated  by  the  state.  There  is 
a  reserved  power  in  the  state  to  do  so:  Penna.  R.  R.  Co.  v. 
Braddock  Elec.  Ry.  Co.,  152  Pa.  116. 

As  artificial  creations  of  the  state  they  have  been  clothed 
with  broad  rights  and  privileges,  and  in  return  owe  recipro- 
cal duties,  one  of  which  is  submission  to  the  police  powers  of 
the  state. 

By  the  Act  authorizing  the  sale  of  the  canal  in  question 
the  purchaser  and  its  successors  were  bound  to  keep  up 
the  same,  including  public  and  private  bridges  crossing  it, 
as  had  theretofore  been  done  by  the  canal  commissioners, 
and  it  was  provided  that  the  canal  should  remain  a  public 
highway  forever:  P.  L.  1858,  417. 

It  is  true  that  by  the  Act  of  1870  an  abandonment  was 
authorized  upon  certain  contingencies,  but  until  such  an 
abandonment  it  is  a  public  highway.  This  canal  has  not  been 
abandoned,  and  is  subject  to  such  state  supervision  as  is  in- 
cident to  all  public  carriers.  So  far  as  affects  its  property 
used  for  canal  purposes,  the  Pennsylvania  Canal  Company, 
being  a  public  carrying  corporation,  is  subject  to  a  state  con- 
trol differing  from  that  applicable  to  the  private  holder  of 
property. 

Public  policy  demands  that  one  public  carrier  shall  not  be 
permitted  to  so  exercise  its  franchises  as  to  prevent  another 
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public  carrier  from  constructing  and  operating  its  highways 
in  accordance  with  the  provisions  and  requirements  of  its 
charter. 

In  the  exercise  of  her  police  powers  the  state  may  author- 
ize the  one  to  cross  the  other,  and  through  her  courts  make 
proper  regulations  therefor.  Without  the  grant  of  the  right 
of  eminent  domain  the  legislature  may  not  impose  a  servi- 
tude upon  property  held  for  private  purposes.  The  Consti- 
tution forbids  it.  Otherwise  as  to  property  used  and  en- 
joyed by  a  public  carrier  in  the  exercise  of  its  franchises. 
There  the  state  has  the  right,  in  the  exercise  of  her  police 
powers,  to  authorize  a  crossing  over.  This  conclusion  is  in 
harmony  with  Penna.  Railroad  v,  Montgomery  Co.  Pass.  Ry. 
Co.  *ln  respect  to  a  mere  crossing  a  railroad  is  not  an  abut- 
ting land  holder  to  the  passenger  railway  as  the  plaintiff  was 
in  Penna.  R.  R.  Co.  v.  Mont.  Co.  Ry.  Co. :"  Penna.  R.  R.  Co. 
V.  St.  Ry.  Co.,  176  Pa.  559.  In  Traction  Co.  v.  Canal  Co.,  i 
Super.  Ct.  409,  it  was  held  that  the  appellant,  the  owner  in 
fee  of  the  land  held  and  used  for  railroad  purposes,  was  not 
such  an  adjoining  property  owner  as  could  call  in  question 
the  right  of  a  street  railway  to  build  upon  a  township  road. 

The  Superior  Court  allowed  a  crossing  at  grade.  The  de- 
cree was  afterward  modified  by  the  Supreme  Court  so  as  to 
require  the  crossing  to  be  above  grade,  with  right  to  the  street 
railway  company  to  cross  at  grade  to  reach  its  car  barns. 
There  was  the  same  ruling  in  Penn.  R.  R.  Co.  v.  Braddock 
Ry.  Co.,  supra.  In  this  case  also  the  Penna.  Co.  was  the 
owner  in  fee.  It  may  be  urged  that  these  rulings  were  based 
upon  Section  18  of  the  Act  of  1889,  giving  in  express  terms 
street  railways  the  right  to  cross  railroads  at  grade,  and,  be- 
cause the  Act  is  silent  as  to  canals,  these  cases  are  not  au- 
thority in  point.  It  must  be  remembered,  however,  that  the 
Act  of  1889  does  not  give  eminent  domain,  and  that  the  Con- 
stitution forbids  the  taking  of  private  property  for  public 
purposes  without  compensation,  etc.  Therefore  the  legis- 
lature had  no  authority  to  authorize  the  crossing  of  a  railroad 
at  grade,  or  in  any  other  way,  if  the  railroad  company's  prop- 
erty was  entitled  to  the  same  immunity  as  the  holdings  of  a 
private  individual.  The  state's  authority  to  provide  for  a 
grade  crossing  by  the  Act  of  1889  was  by  virtue  of  the  re- 
serve power  to  enact  police  regulations. 

What  the  legislature  did  generally  for  all  street  railways, 
by  the  Act  of  1889,  it  did  specifically  for  the  defendant  in  this 
case  by  authorizing  it  to  build  and  operate  a  railway  upon  a 
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public  road  crossing  the  plaintiff's  canal.  That  the  legisla- 
ture had  the  right  to  do  this,  without  a  grant  of  the  right  of 
eminent  domain,  follows  from  what  has  already  been  said. 

The  injunction  is  refused  and  the  bill  dismissed  at  the  cost 
of  the  plaintiff.  It  is  ordered  and  decreed  that  the  defendant 
be  permitted  to  cross  the  canal  property  of  the  plaintiff  on 
the  public  highway  and  overhead  bridge  now  in  use  by  the 
general  public.  It  is  further  ordered  that  before  doing  so 
the  defendant  so  strengthen  the  said  bridge  as  to  make  it 
sufficiently  strong  to  carry  its  cars  with  entire  safety.  That 
this  be  done  without  expense  to  plaintiff  and  in  such  a  way 
as  not  to  interfere  with  the  use  of  its  canal.  That  hereafter 
the  defendant  shall  maintain  said  bridge,  in  a  safe  and  service- 
able condition,  both  for  its  own  use  and  the  use  of  the  general 
public  at  its  own  proper  cost  and  expense. 

From  Charles  A.  Sidler,  Esq.,  Sunbury,  Pa. 


Lewisburg  Bridge. 


Bridges — Bridge  on  county  line — Act  of  May  6,  iSgy — Consti- 
tutional law. 

The  Act  of  May  6,  1897,  P*  L-  46,  relating  to  county  bridges,  is  uncon- 
stitutional inasmuch  as  it  is  local  legislation,  and  is  defective  in  title. 

Rule  on  the  commissioners  for  mandamus.  C.  P.  North- 
umberland Co.     Sept.  T.,  1897,  No.  116. 

/?.  M,  Cummings,  Lewis  Dewart  and  W,  IV.  Ryan,  for  rule. 
C.  P.  Witnter,  for  the  commissioners. 

Savidge,  p.  J.,  March  31,  1898. — This  is  a  rule  for  a  man- 
damus on  the  commissioners  of  Northumberland  county  to 
require  them  to  build,  jointly  with  the  commissioners  of 
Union  county,  a  bridge  across  the  west  branch  of  the  Susque- 
hanna river  at  Lewisburg. 

The  river  at  this  point  forms  the  boundary  line  between  the 
two  counties,  and  the  proceeding  is  under  the  Act  of  May  6, 
1897,  P.  L.  46.  The  original  bridge  maintained  by  the  Lewis- 
burg Bridge  Company  was  destroyed  by  the  flood  of  1865.  It 
was  rebuilt  in  1868,  and,  by  authority  of  the  legislature  (see  Act 
of  February  19,  1868),  the  location  was  slightly  changed,  the 
bridge  company  being  empowered  to  rebuild  at  any  place 
within  one-half  mile  of  the  location  of  the  old  bridge.  In 
point  of  fact,  the  new  bridge  was  built  north  of  the  site  of  the 
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old  bridge,  one  hundred  and  ninety-six  feet  at  one  end  and 
four  hundred  and  forty-four  feet  at  the  other  end.  By  the 
same  Act  the  bridge  company  was  authorized  to  construct 
for  railroad  purposes,  as  well  as  for  travel  by  wagons  and 
otherwise,  and  the  bridge  has  ever  since  been  used  for  such 
purposes.  All  the  property  and  franchises  at  the  site  of  the 
old  bridge  were  saved  to  it  by  the  said  Act,  and  it  still  owns 
and  occupies  its  toll-house  and  other  property  at  the  Lewis- 
burg shore  end  of  the  old  bridge. 

It  is  urged  that  the  Act  of  1897  is  unconstitutional  because 
special  legislation.  With  this  view  we  agree.  A  proper 
classification  of  bridges  is  not  objectionable.  It  may  be  con- 
ceded that  there  would  be  no  oflFence  in  making  a  class  to 
include  all  bridges  spanning  county  line  streams  and  which 
are  owned  and  maintained  by  corporations,  etc.,  and  which 
have  been  destroyed  and  abandoned  and  to  provide  for  their 
rebuilding  in  the  manner  prescribed.  But  the  Act  goes 
much  further.  It  operates  upon  certain  bridges  of  this  class 
to  the  exclusion  of  all  others.  They  are  to  be  bridges  used 
exclusively  for  vehicles  and  foot  purposes.  A  bridge  having, 
in  addition  to  the  carriage  and  foot-way,  a  street  railway,  a 
towing-path  or  a  steam  road  upon  it  is  left  out.  Bridges 
which  have  been  destroyed  and  not  rebuilt  are  unprovided 
for.  It  is  only  when  the  same  has  been  "rebuilt  by  said  cor- 
poration or  private  persons,  or  by  public  subscriptions  on 
another  site"  that  the  Act  takes  hold.  Where  there  has  been 
a  rebuilding  of  the  old  bridge  a  short  distance  further  up  or 
down  the  stream  a  second  structure  must  be  built  at  the  pub- 
lic expense. 

Where  the  bridge  has  been  destroyed  or  abandoned  and 
not  rebuilt  the  traveling  public  may  swim.  In  the  language 
of  Mr.  Justice  Paxson  in  Commonwealth  v.  Patton,  88  Pa. 
258,  "this  is  classification  run  mad,"  and  the  method  in  the 
madness  was  to  provide  for  a  free  bridge  over  the  west  branch 
of  the  Susquehanna  at  Lewisburg  by  legislation  that  would 
not  be  applicable  anywhere  else  in  the  commonwealth.  It  is 
not  probable  that  there  can  be  found  elsewhere  in  the  com- 
monwealth a  situation  that  would  meet  all  the  conditions  of 
this  extraordinary  Act  of  Assembly.  To  provide  for  the 
reconstruction  of  a  bridge  already  rebuilt  to  the  exclusion 
of  all  cases  where  there  has  been  no  rebuilding  is,  it  seems  to 
us,  a  very  peculiar  kind  of  legislation.  We  cannot  see  any 
reason  in  it,  not  do  we  think  there  is  any,  except  as  above 
intimated.     It  is  certainly  not  general  legislation:  Common- 
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wealth  V,  Patton,  supra.  There  are  numerous  other  author- 
ities to  which  it  is  not  necessary  to  refer.  The  Act  provides 
in  Section  4  for  the  taking  of  private  property  and  the 
method  of  compensation.  There  is  no  reference  to  this  in 
the  title.  In  this  we  think  it  oflfends  the  Constitution.  The 
title  must  so  express  the  purpose  as  to  clearly  and  fully  give 
notice  to  those  who  may  be  specially  interested  therein: 
Sewickley  Borough  v,  Sholes,  118  Pa.  165.  It  was  claimed  that 
inasmuch  as  there  had  been  no  abandonment  of  the  bridge  in 
question,  the  same  having  been  rebuilt  as  directed  by  the  Act 
of  1868,  this  case  did  not  come  within  the  provisions  of  the 
Act  of  1897.  It  will  be  seen,  however,  by  a  close  examina- 
tion of  that  Act  that  it  was  not  an  abandoned  bridge  that  the 
legislature  attempted  to  provide  for.  A  rebuilt  bridge  can- 
not be  said  to  have  been  abandoned. 

If  constitutional  the  Act  would  be  applicable  to  bridges 
which  have  been  destroyed  and  rebuilt  upon  another  site,  or, 
in  other  words,  to  a  change  in  location.  We  have  no  doubt 
the  public  are  poorly  accommodated  by  the  present  bridge, 
and  that  there  is  danger  in  crossing  it  with  vehicles.  That, 
however,  is  not  the  question  here.  We  are  dealing  solely 
with  the  constitutionality  of  this  Act  of  Assembly.  If  the 
public  demands  better  accommodations  than  it  now  has  there 
are  other  methods  of  getting  it.  The  Act  of  1897  does  not 
provide  the  only  means  of  securing  a  free  bridge.  Being  of 
the  opinion  that,  for  reasons  g^ven,  the  Act  in  question  is 
unconstitutional,  we  discharge  the  rule  at  the  cost  of  the 
petitioners. 

From  Charles  A.  Sidler,  Esq.,  Sunbury,  Pa. 


Von  Storoh'8  Estate. 


Taxation — Collateral  inheritance  tax — Appraisement  of  life- 
estates — Act  of  1887. 

Life  estates  should  be  appraised  at  their  cash  value  in  the  same  manner 
as  annuities  in  calculating  the  collateral  inheritance  tax  due  thereon. 

Request  of  the  auditor-general  for  opinion. 

Reeder,  Deputy  Attorney-General,  March  11,  1898. — I 
have  before  me  your  request  to  be  advised  relative  to  the 
collateral  inheritance  tax  in  the  estate  of  Justus  Von  Storch, 
a  resident  of  Scranton,  who  died  in  the  year  1890,  and  left  an 
estate  valued  at  about  $75,000,  which  was  subsequently  ap- 


Digitized  by  VjOOQ IC 


566  PENNSYLVANIA  [Vot 

[Von  Storch's  Estate.] 

praised  at  the  sum  of  $74,946.06.  By  the  will  of  said 
decedent  he  directed  that  his  widow  should  take  and  enjoy 
the  income  of  this  estate  for  life,  with  remainder  after  her 
death  to  certain  collateral  heirs.  Upon  the  appraisement  of 
said  estate  the  appraiser  endeavored  to  ascertain  the  amount 
or  proportion  of  said  estate  which  is  subject  to  the  collateral 
inheritance  tax,  and,  in  doing  so,  deducted  the  sum  of  $29,- 
275.80  **as  the  present  worth  of  the  life  expectancy  of  Serena 
Von  Storch,  which  expectancy  is  twenty-six  years,"  thereby 
leaving  a  residue  of  $45,670.26,  which  the  appraiser  ascertains 
to  be  the  present  value  of  the  estate  subject  to  the  tax.  The 
collateral  heirs,  being  desirous  of  paying  the  tax,  contend 
that  the  deduction  by  the  appraisers  as  the  value  of  the  life 
estate  is  insufficient,  and  that  such  deduction  ought  to  be 
the  sum  of  $45,670.26,  leaving  $29,275.80  subject  to  taxation. 
The  precise  question  presented  by  your  request  is  as  to  the 
proper  method  of  ascertaining  the  value  of  this  estate  for  the 
purpose  of  collateral  inheritance  taxation,  and  what  amount 
of  such  estate  shall  constitute  the  basis  of  such  taxation. 

By  Section  3  of  the  Act  of  May  6,  1887,  it  is  provided  as 
follows: 

"In  all  cases  where  there  has  been  or  shall  be  a  devise, 
descent  or  bequest  to  collateral  relatives  or  strangers  liable 
to  the  collateral  inheritance  tax,  to  take  effect  in  possession 
or  come  into  actual  enjoyment  after  the  expiration  of  one  or 
more  life  estates,  or  a  period  of  years,  the  tax  on  such  estate 
shall  not  be  payable,  nor  interest  begin  to  run  thereon,  until 
the  person  or  persons  liable  for  the  same  shall  come  into 
actual  possession  of  such  estate,  by  the  termination  of  the 
estate  for  life  or  years,  and  the  tax  shall  be  assessed  upon  the 
value  of  the  estate  at  the  time  the  right  of  possession  ac- 
crues to  the  owner  aforesaid:  Provided,  that  the  owner  shall 
have  the  right  to  pay  the  tax  at  any  time  prior  to  his  coming 
into  possession,  and  in  such  cases  the  tax  shall  be  assessed  on 
the  value  of  the  estate  at  the  time  of  the  payment  of  the  tax, 
after  deducting  the  value  of  the  life  estate  or  estates  for 
years." 

It  is  to  be  observed  from  the  foregoing  citation  that  the 
deduction  from  the  value  of  the  estate  shall  not  be  the  present 
Avorth  of  the  life  estate,  but  the  value  thereof.  There  is  in 
Pennsylvania  no  decision  of  a  court  of  last  resort  as  to  how 
this  life  estate  shall  be  valued,  but  I  do  find  a  decision  of  a 
lower  court,  which,  to  my  mind,  is  controlling  of  the  question 
and  ought  to  be  regarded  as  an  authority  on  the  manner  of 
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valuing  a  life  estate.  I  refer  to  the  case  of  Handley  Estate, 
3  L.  L.  N.  9,  etc.  Judge  Archbald  therein  rules  that  life 
estates  are  to  be  appraised  at  their  cash  value  in  the  same 
manner  as  annuities.  He  prescribes  the  following  rule,  viz.: 
**With  those  who  have  occasion  to  deal  with  annuities  their 
present  cash  value  is  a  term  well  understood,  and  is  nothing 
more  nor  less  than  that  which  the  appraiser  in  this  case  has 
taken,  to  wit:  Such  a  sum  that,  if  invested  and  put  at  interest, 
it  will,  with  a  proportionate  part  taken  from  the  fund  yearly 
to  make  out  the  annuity,  yield  the  required  amount  of  it  an- 
nually, the  whole  fund  being  exhausted  during  the  ex- 
pectancy of  life  of  the  annuitant.  Annuity  tables  exist  for 
the  very  purpose  of  determining  such  questions,  and  the  ap- 
praiser has,  no  doubt,  consulted  them,  and  as  he  has  made 
his  calculations  upon  the  basis  of  five  per  cent.,  it  is  as  favor- 
able to  the  annuitant  as  could  be  expected." 

In  Dos  Passos  on  Inheritance  Tax  Law,  page  539,  a  rule  is 
laid  down  for  computing  the  value  of  life  estates  or  annuities, 
as  follows:  "Calculate  the  interest  at  five  per  cent,  for  one 
year  upon  the  sum  to  the  income  of  which  the  person  is  en- 
titled. Multiply  this  interest  by  the  number  of  years  pur- 
chase set  opposite  the  person's  age  in  the  table,  and  the 
product  is  the  gross  value  of  the  life  estate  of  each  person  in 
said  sum." 

Applying  this  rule,  which  has  received  judicial  sanction, 
we  find  that  the  widow  of  Justus  Von  Storch  would  be  en- 
titled anually  to  five  per  cent  of  $74,946.06,  or  to  the  sum  of 
$3,747.30.  By  reference  to  the  annuity  table,  said  widow 
being  forty-two  years  of  age,  it  appears  that  for  each  dollar 
of  such  annual  instalment  her  annuity  is  at  this  time  valued 
at  or  worth  $11,551.  Multiplying  $3,747.30  by  $11,551  we 
have  the  result,  $43,285.06,  which  is  the  value  of  the  life 
estate  of  the  widow  under  the  will  of  the  decedent.  Deduct- 
ing this  value  from  the  appraisement  as  returned,  there  re- 
mains a  residue  of  $31,661,  which  is  presently  subject  to  the 
payment  of  the  tax. 

You  are  advised,  therefore,  in  this  case  that,  by  the  fore- 
going rule  of  calculation,  the  remaindermen  in  the  estate  of 
Justus  Von  Storch,  deceased,  are  entitled  at  this  time  to  pay 
the  collateral  inheritance  tax  on  the  sum  of  $31,661,  or  if  they 
prefer  to  wait  until  the  termination  of  the  life  estate  therein, 
they  would,  at  such  termination,  pay  the  tax  on  the  entire 
valuation  thereof,  viz.:  $74,946.06. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 
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National  Guard  EzpenBOs. 

Military  affairs — State  militia — Payment  of  in  actual  service — 
Reimbursement  of  state  by  United  States — Act  of  April  ij,  1887, 
P.  Z.  2J. 

The  state  militia  being  under  control  of  the  governor  as  commander- 
in-chief  is  in  actual  service  within  the  meaning  of  the  fifty-second  section 
of  the  Act  of  1887,  P.  L.  23,  when  the  president  of  the  United  Sutcs 
calls  for  troops  which  renders  necessary  a  mobilization  of  the  state  militia; 
and  said  section  of  the  statute  gives  the  authority  to  pay  the  necessary 
expenses  of  transportation,  etc.,  until  they  arc  mustered  into  the  service 
of  the  government  of  the  United  States.  Suggested,  that  the  state  may 
have  a  claim  against  the  United  States  for  reimbursement  of  said  ex- 
penses. 

Request  of  governor  for  advice. 

McCoRMiCK,  Attorney-General,  April  19,  1898. — I  have 
the  honor  to  acknowledge  the  communication  of  the  adjutant- 
general,  addressed  to  you  under  this  date  and  referred  to  this 
department  by  your  excellency,  which  reads  as  follows:  "In 
the  event  of  a  call  by  the  President  of  the  United  States  for 
troops  that  would  render  necessary  a  mobilization  of  the 
National  Guard  of  Pennsylvania,  I  have  the  honor  to  re- 
spectfully request  such  instructions  from  you  as  may  be  neces- 
sary relative  to  the  payment  of  the  expenses  of  transporta- 
tion, maintenance,  equipment  and  the  per  diem  pay  or  in- 
dividual pay  of  the  troops  in  conection  with  such  mobiliza- 
tion." 

Under  the  provisions  of  the  Constitution  the  governor  is 
"the  commander-in-chief  of  the  army  and  navy  of  the  com- 
monwealth and  of  the  militia,  except  when  they  shall  be 
called  into  the  actual  service  of  the  United  States."  By  the 
provisions  of  Section  52  of  an  Act  of  Assembly  approved 
April  13,  1887,  it  is  provided: 

"When  the  national  guard  shall  be  in  actual  service  its 
commissioned  officers  shall  be  paid  the  same  as  the  officers 
of  like  grade  in  the  regular  army  of  the  United  States;  its 
first  sergeant,  $3  per  day;  its  sergeants  $2  per  day;  its  cor- 
porals $1.75  per  day;  its  musicians  and  privates  $1.50  per 
day,  .  .  .  and  the  said  payments  shall  be  made  on  the  pay- 
rolls, prepared  in  such  form  as  the  adjutant-general  shall 
direct,  upon  warrants  drawn  by  the  governor  upon  the  treas- 
urer of  the  commonwealth,  out  of  any  money  in  the  treasury 
not  otherwise  appropriated.  And  the  necessary  subsistence 
and  quartermaster  stores  and  transportation  for  the  troops  in 
actual  service  may  be  contracted  for  by  the  proper  depart- 
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ment  officers  by  direction  of  the  commander-in-chief,  and 
paid  for  in  like  manner." 

I  am  of  the  opinion  that  the  national  guard,  being  under 
the  control  of  the  executive  as  commander-in-chief,  would 
be  in  '^actual  service"  within  the  meaning  of  the  section  of 
the  Act  of  1887  above  quoted,  and  that  primarily  that  section 
of  the  statute  gives  the  authority  to  pay  the  necessary  ex- 
penses of  transportation,  maintenance,  equipment,  pay  of  the 
troops,  etc.,  until  such  time  as  they  may  be  mustered  into 
the  service  of  the  government  of  the  United  States.  While 
I  believe  this  to  be  authorized  by  the  Act  of  Assembly  above 
referred  to,  I  do  not  desire  to  be  understood  that,  where  such 
mobilization  of  the  troops  is  prompted  by  an  order  from  the 
President  of  the  United  States,  the  commonwealth  would  not 
have  a  claim  against  the  general  government  for  a  re-im- 
bursement  of  all  its  expenses.  But,  notwithstanding  this 
fact,  the  national  guard  of  the  State  would  certainly  be  in 
"active  service"  in  the  state  under  the  order  of  the  com- 
mander-in-chief, and  therefore  their  transportation,  subsist- 
ence, etc.,  can  be  paid  as  hereinbefore  stated. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Schuylkill  River  Boad. 

Road  law — Vacation  of  road — WitMrawal  of  counsel — Attor- 
ney-at'law. 

Counsel  cannot  withdraw  from  a  case  without  the  consent  of  his  client. 

A  final  order  of  confirmation  in  a  road  case  will  be  vacated  and  the 
proceedings  reinstated,  where  it  appears  that  the  order  was  made  as  the 
result  of  counsel  withdrawing  without  the  consent  of  his  clients. 

Application  to  set  aside  order  vacating  a  road.  Q.  S. 
Montgomery  Co. 

/.  A.  Strassburger  and  H,  C.  Bayer,  for  application. 
Wfft.  F.  Solly  and  Silas  Jones,  contra. 

SwARTZ,  P.  J.,  and  Weand,  J.,  Feb.  28,  1898. — On  May 
17,  1897,  a  petition  was  presented  for  the  appointment  of  a 
jury  to  view  and  vacate  a  portion  of  the  Schuylkill  river  road 
in  Lower  Merion  township.  A  jury  of  view  was  appointed 
the  same  day.  On  June  19,  1897,  the  jury  reported  in  favor 
of  the  vacation.  Exceptions  to  the  proceedings  and  a  peti- 
tion for  a  review  were  filed  on  Oct.  16,  1897.     John  H.  Miller 
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was  the  sole  exceptant.  He  also  signed  the  application  for 
a  review.  Among  his  co-petitioners  for  a  review  were  John 
Smiley,  George  H.  Miller  and  others. 

Counsel  for  the  exceptant  and  petitioners  for  review  en- 
dorsed his  name  on  the  papers  as  required  by  the  rules  of 
court. 

The  case  was  placed  on  the  regular  argument  list  for 
November,  but  was  continued  by  agreement  of  counsel. 

On  Jan.  3,  1898,  the  counsel  of  record  for  the  exceptant 
and  petitioners  for  a  review  asked  leave  of  court  to  withdraw 
his  papers.  Permission  was  given,  with  the  direction  that 
the  withdrawal  be  put  in  writing.  On  Jan.  4,  1898,  the  with- 
drawal paper  was  filed.  It  was  signed  by  the  attorney  whose 
name  was  endorsed  on  the  exceptions  and  petition  for  re- 
view. In  this  paper  of  withdrawal  the  counsel  designated 
himself  as  ''Attorney  for  exceptants  and  reviewers." 

On  the  same  day  the  clerk  of  the  court  entered  of  record 
the  final  confirmation  of  the  report  of  viewers  and  a  direc- 
tion that  the  portion  of  the  road  reported  as  useless,  incon- 
venient and  burdensome  be  vacated. 

On  Jan.  10,  1898,  the  vacating  order  was  certified  and 
mailed  to  the  counsel  of  record  representing  the  petitioners 
for  a  jury  of  view  to  vacate. 

On  Jan.  18,  1898,  the  petition  of  George  W.  Miller  was 
presented,  setting  forth  that  he  was  a  citizen  and  a  property- 
owner  in  Lower  Merion  township;  that  together  with  sixteen 
others,  also  residents  of  said  township,  he  petitioned  the  court 
for  the  appointment  of  a  jury  of  review  in  the  matter  of  the 
application  to  vacate  portions  of  the  aforesaid  road;  that  he 
employed  counsel  to  represent  him  in  said  opposition  to  the 
vacation;  that  counsel  thereupon  filed  the  exceptions  and 
petition  for  a  review  entered  of  record  as  aforesaid  on  Oct. 
16,  1897;  that  on  Jan.  14,  1898,  he  learned  for  the  first  time 
that  the  road  in  question  was  being  closed  for  travel;  that 
subsequently  he  was  informed  that  his  counsel  had  withdrawn 
all  opposition  to  the  vacation  of  the  road;  that  this  was  done 
without  his  knowledge  or  consent,  and  without  any  consulta- 
tion with  him  or  authority  from  him.  The  petitioners  asked 
that  the  order  of  court  vacating  the  road  be  set  aside,  and 
that  the  exceptions  and  petition  for  a  review  be  reinstated. 

On  the  same  day  a  rule  was  granted  on  the  petitioners  for 
the  vacation  and  on  the  supervisors  of  the  township  to  show 
cause  why  the  prayer  of  the  petitioner,  George  W.  Miller, 
should  not  be  granted. 
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On  Jan.  20,  1898,  a  similar  petition  was  signed  and  pre- 
sented by  the  exceptant,  John  H.  Miller.  A  like  rule  was 
granted  on  this  application.  Depositions  were  taken  for 
and  against  these  rules.  The  following  facts  are  disclosed 
by  them: 

John  H.  Miller  heard  of  the  jury  of  view  being  on  the  road 
and  thereupon  came  to  Norristown  to  employ  counsel  to  re- 
sist the  vacation.  He  was  informed  that  he  had  no  standing 
to  oppose  the  proceedings.  He  then  called  on  Mr.  Foran, 
the  agent  of  John  Smiley,  who  was  at  the  time  a  property- 
owner  on  the  line  of  the  road  to  be  vacated.  In  consequence 
of  this  visit  Mr.  Smiley  employed  counsel,  who  forwarded  to 
Mr.  Foran  exceptions  and  a  petition  for  a  review,  with  in- 
structions to  hand  the  papers  to  JohnH.  Miller  for  the  purpose 
of  having  them  signed.  Mr.  Miller  signed  the  exceptions, 
swore  to  them  and  secured  signers  to  the  petition  for  a  review 
and  also  signed  the  petition.  Mr.  Smiley  became  a  petitioner, 
but  his  name  does  not  appear  on  the  exceptions.  Mr.  Miller 
had  a  consultation  with  the  attorney  a  few  days  before  the 
papers  were  forwarded  to  Mr.  Foran.  He  was  the  active 
person  in  starting  the  opposition  in  consulting  counsel  and 
in  obtaining  signatures  to  the  petition.  He  was  the  only 
person  whose  name  appeared  on  the  exceptions.  He  was 
the.  person  who,  in  a  consultation  with  counsel,  discovered 
that  the  original  papers  filed  in  opposition  to  the  vacation 
did  not  cover  the  road  now  in  question,  but  related  entirely 
to  another  road  called  Righter's  Ferry  road,  for  the  vacation 
of  which  the  same  jury  had  been  appointed. 

The  answer  to  the  rules  admits  that  the  counsel  who  with- 
drew the  papers  on  Jan.  4,  1898,  was  the  attorney  for  John  H. 
Miller.  Thirteen  of  the  petitioners  for  the  review  were  ex- 
amined, and  each  declares  that  the  withdrawal  was  without 
his  consent  or  knowledge. 

The  facts  disclosed  by  the  record  and  depositions  show 
that  John  H.  Miller  and  George  W.  Miller  were  interested  in 
the  exceptions  and  pending  petition  for  a  review,  and  a  party 
to  the  same  as  much  so  as  Mr.  Smiley  himself,  who  was  the 
only  party  giving  any  order  to  counsel  for  the  withdrawal 
of  the  papers  filed  Oct.  17,  1897.  John  H.  Miller  was  the 
only  person  whose  name  appeared  on  the  exceptions.  The 
record  does  not  show  that  Mr.  Smiley  was  in  any  way  an  in- 
terested party  in  these  exceptions. 

The  action  of  Mr.  Smiley  is  explained  by  the  fact  that  he 
sold  his  property  to  A.  P.  Roberts  &  Co.,  to  whom  the  va- 
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cated  road  would  revert.  The  papers  were  withdrawn  after 
this  sale  was  consummated. 

Two  questions  arise  under  the  foregoing  facts  and  findings. 
First,  had  counsel  the  power  and  authority  to  withdraw  the 
papers  as  to  any  of  the  exceptants  and  petitioners  other  than 
John  Smiley? 

Second.  Has  the  court  the  power  to  vacate  the  confirma- 
tion of  the  report  and  reinstate  the  exceptions  and  petition 
for  a  review? 

As  long  as  the  withdrawals  stand  John  H.  Miller  and  his 
co-petitioners  lose  their  right  to  contest  the  proceedings  on 
the  petition  of  review.  Again,  if  we  allow  the  withdrawal  of 
the  exceptions  to  stand  John  H.  Miller  loses  his  right  to 
the  attack  he  made  upon  the  report  of  the  viewers.  It  fol- 
lows that  by  the  action  of  counsel  the  rights  of  the  client, 
without  any  default  on  his  part,  are  sacrificed.  This  counsel 
may  not  do  without  the  consent  of  his  client:  Kessick  t/. 
Hunter,  41  W.  N.  C.  377.  John  H.  Miller  and  his  associates 
claim  that  this  road  is  of  vital  importance  to  them  in  the  en- 
joyment of  their  properties  or  their  homes.  A  right  of  this 
character  is  too  valuable  to  be  surrendered  by  counsel  with- 
out the  consent  of  the  client  and  against  his  protest.  In  this 
case  the  action  of  counsel  was  more  than  a  compromise,  for 
it  terminated  the  contest  without  any  benefit  or  advantage 
to  the  client.  An  attorney  cannot  bind  his  client  by  a  com- 
promise made  without  the  consent  or  knowledge  of  the  client: 
Township  of  North  Whitehall  v.  Keller,  100  Pa.  105;  Mackey 
V.  Adair,  99  Pa.  143;  Stokely  v.  Robinson,  34  Pa.  315. 

We  conclude  that  John  H.  Miller,  the  exceptant,  and  his 
co-petitioners  were  not  bound  by  the  act  of  their  counsel  in 
the  withdrawal  of  the  papers. 

Has  the  court  the  power  to  recall  the  vacating  order  and 
restore  the  exceptant  and  petitioners  to  their  rights? 

The  entry  of  a  final  confirmation  of  a  report  of  viewers 
does  not  terminate  the  jurisdiction  of  the  court  of  quarter 
sessions  over  the  proceedings;  for  various  reasons  it  may  open 
the  confirmation:  Trickett  on  Roads,  page  171.  Where  it 
was  alleged  that  the  report  of  viewers  was  confirmed  imme- 
diately on  the  setting  aside  of  the  report  of  the  reviewers,  and 
that  no  time  was  allowed  to  file  exceptions,  it  was  held,  "If 
this  complaint  were  true  it  would  indicate  a  violation  of  some 
rule  which  might  call  for  interference  here:"  Road  in  Collins 
Township,  36  Pa.  85. 

Where  the  court  struck  off  a  final  confirmation  of  a  road 
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report  it  was  said  on  review  "That  the  court  might  for  proper 
cause  shown  have  annulled  its  decree  cannot  be  questioned, 
for  such  power  belongs  to  all  courts:"  Road  in  Brown  Town- 
ship, 33  Pittsburg  Law  Journal,  416.  In  North  Union  Town- 
ship Road,  150  Pa.  512,  the  report  of  viewers  was  confirmed 
absolutely  and  an  opening  order  issued  June  2^^  1887. 

On  May  30,  1890,  nearly  three  years  after  the  opening 
order,  an  application  was  made  to  set  aside  the  confirmation. 
The  rule  granted  on  the  application  was  made  absolute,  and 
on  appeal  the  order  setting  aside  the  confirmation  was  sus- 
tained. In  Road  in  Plymouth  Township,  5  Kulp,  115,  it  was 
held  that  after  a  report  has  been  regularly  confirmed  it  may 
be  opened  in  relief  of  a  land-owner  where  great  injustice  would 
otherwise  be  done. 

These  cases  all  show  that  for  "proper  reasons"  the  court 
may  annul  its  decree  of  confirmation.  Any  act  which  takes 
away  the  rights  of  a  party  without  any  default  on  his  part, 
and  works  great  injustice  to  him,  will  constitute  such  "proper 
reasons."  Especially  must  this  be  true  where  the  decree  is 
entered  through  mistake  or  inadvertence. 

In  the  case  before  us  the  court  was  led  into  error  by  the 
mistake  of  counsel  in  assuming  that  the  authority  from  Mr. 
Smiley  was  sufficient  to  empower  him  to  end  the  proceed- 
ings. The  applicants  for  relief  in  no  way  contributed  to  this 
mistake.  They  were  not  in  default,  and  acted  promptly  when 
they  discovered  the  mistake.  If  we  do  not  restore  the  appli- 
cants to  their  rights  it  follows  that  their  opposition  to  the 
vacation  is  overruled  without  giving  them  a  hearing.  We 
cannot  assent  to  this  proposition. 

And  now,  Feb.  28,  1898,  the  vacating  order  issued  in  the 
Schuylkill  river  road  is  hereby  annulled.  The  decree  of  final 
confirmation  is  set  aside,  and  it  is  further  ordered  that  the 
exceptions  and  petition  for  a  jury  of  review  be  reinstated, 
that  the  supervisors  take  no  further  action  in  the  vacating 
or  reopening  of  said  road  until  the  further  order  of  the  court. 
The  supervisors  of  said  township  will  within  ten  days  from 
the  time  of  the  notice  of  this  order  by  the  clerk  of  courts  re- 
turn to  the  office  of  the  court  of  quarter  sessions  the  vacating 
order  aforesaid. 

From  Jacob  A.  Strassbcrgcr,  Esq.,  Norristown,  Pa, 
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Liquor  law — Retail  license — Corporations, 

A  corporation  chartered  to  establish  and  maintain  a  hotel  may  be 
granted  a  retail  liquor  license;  but  such  a  corporation  will  not  be  granted 
a  license  if  it  appears  that  all  of  its  property  is  in  the  hands  of  a  receiver. 

Application  for  liquor  license.  Q.  S.  Crawford  Co.  Feb. 
T.,  1898,  No.  44. 

Frank  P,  Ray,  for  petitioner;  G.  W.  Haskins,  contra. 

Thomas,  P.  J.,  March  29,  1898. — In  this  case  the  above- 
named  applicant  (a  duly  incorporated  company)  regularly 
made  application  for  a  retail  liquor  license  in  the  borough  of 
Cambridge  Springs.  The  application  was  filed,  published 
and  heard  in  accordance  with  law  and  the  rules  of  court. 

Upon  the  hearing  had  Feb.  22,  1898,  a  very  large  remon- 
strance quite  generally  signed  by  residents  of  said  borough 
was  presented,  and  urged  against  the  granting  of  said  license 
on  the  grounds  that  the  same  **is  not  necessary  for  the  ac- 
commodation of  the  public  and  entertainment  of  strangers 
and  travelers." 

The  parties  opposing  the  granting  of  this  license  also 
urged  two  legal  objections  to  the  granting  of  the  same: 

First.  That  the  applicant  is  a  corporation,  and  that  the 
law  does  not  contemplate  that  corporations  may  vend  liquors 
at  retail. 

Second.  That  it  appears  from  proceedings  had  at  No.  4 
Nov.  T.,  1897,  in  the  court  of  common  pleas  of  Crawfard 
county,  sitting  in  equity  (which  said  record  was  offered  in 
evidence),  that  the  Hotel  Rider,  for  which  this  license  is 
asked,  and  which  was,  prior  to  Nov.  i,  1897,  operated  and 
owned  by  the  Cambridge  Springs  Company,  is  now  in  the 
hands  of  a  receiver,  W.  D.  Rider,  duly  appointed  by  said 
court. 

After  hearing  in  said  case,  and  prior  to  a  decision  being 
rendered  therein,  on  Feb.  28,  1898,  a  motion  to  amend  said 
application  by  substituting  the  name  of  W.  D.  Rider,  re- 
ceiver of  the  Cambridge  Springs  Company,  for  that  of  said 
company,  and  for  leave  to  allow  the  said  receiver  to  perfect 
a  bond  in  accordance  therewith,  was  made  and  is  now  before 
us  for  action. 

This  motion  is  opposed  on  three  grounds: 

First.  That  if  the  motion  were  to  prevail,  and  a  license 
should  be  granted  on  the  amended  application,  it  would  re- 
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suit  in  an  enlargement  by  the  court  of  quarter  sessions  of 
the  powers  conferred  upon  said  receiver  by  the  court  of  com- 
mon pleas  of  this  county. 

Second.  That  it  would  deprive  the  remonstrants  of  a  right 
to  be  heard  as  to  the  personal  fitness  of  the  substituted  appli- 
cant. 

Third.  That  this  application,  coming  after  the  case  has 
been  argued,  is  too  late. 

As  to  the  first  objection  to  this  motion  we  would  say  that 
under  no  circumstances  could  the  court  enlarge  the  powers 
of  said  receiver,  nor  confer  upon  him  any  rights,  privileges 
or  duties  not  given  by  the  court  that  appointed  him. 

The  decree  of  said  court  provided,  inter  alia,  that  the  "hotel 
business  be  continued,  and  the  property  and  assets  admin- 
istered to  the  best  interests  of  all  the  creditors  of  said  com- 
pany," and  if  this  court  arrives  at  the  legal  conclusion  that  a 
retail  liquor  license  in  connection  therewith  becomes  a  legal 
necessity  for  the  proper  administration  of  the  business,  we 
have  no  doubt  as  to  our  power  to  grant  said  license. 

As  to  the  second  objection  to  the  motion,  it  should  be 
borne  in  mind  that  this  is  an  application  for  a  substitution, 
and  not  a  hearing  on  the  amended  application.  The  court, 
upon  granting  the  amendment,  would  make  such  order  as  to 
the  final  hearing  as  would  give  all  interested  parties  ample 
opportunity  to  be  heard. 

As  to  the  third  objection,  we  are  of  opinion  that  an  amend- 
ment might  be  allowed  and  a  hearing  on  the  amended  peti- 
tion had  at  any  time  before  finally  disposed  of  by  the  court, 
providing  the  action  is  in  proper  shape  for  an  amendment, 
and  in  order  to  determine  this  it  becomes  necessary  to  review 
the  original  application  and  the  objections  thereto. 

From  the  personal  observation  and  knowledge  of  this 
court  we  could  not  say  that  a  license  at  this  hotel  is  not  a 
legal  necessity.  We  have  here  one  of  the  largest,  best  fitted 
and  most  perfectly  appointed  hotels  in  the  commonwealth. 
A  hotel  located  away  from  the  principal  part  of  the  town,  and 
constantly  accommodating  a  large  number  of  persons  who 
visit  this  popular  resort.  Its  patrons  are  almost  entirely 
from  without  the  town  where  the  hotel  is  situated,  and  chiefly 
from  a  considerable  distance.  The  patronage  is  constantly 
changing,  is  at  all  times  of  considerable  proportions,  and  at 
certain  periods  is  very  great. 

We  are  bound  to  believe,  therefore,  that  the  remonstrants 
in  this  case  rather  had  in  view  their  well  known  objection  to 
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the  license  system  and  liquor  traffic  in  general  than  the  legal 
objection  as  to  necessity  therefor,  which  our  laws  contem- 
plate. 

The  original  applicant,  through  its  attorney,  and  to  demon- 
strate its  good  faith  in  this  application,  informs  us  upon  the 
hearing  that  they  do  not  desire,  nor  is  it  their  intention  to 
open  a  bar  to  the  local  public,  but  simply  for  the  accommoda- 
tion of  their  own  patrons.  We  have  every  reason  to  believe 
that  this  is  true,  and  in  fact  can  see  that  any  other  course 
would  be  detrimental  from  a  business  standpoint,  and  believe 
that  such  action  would  meet  the  real  objection  of  the  most, 
if  not  quite  all,  of  the  remonstrants. 

Taking  into  consideration  our  own  observation  and  knowl- 
edge of  this  hotel,  its  patronage,  the  demands  of  its  patrons 
and  all  of  the  surrounding  circumstances  (with  which  we  are 
as  well  acquainted  as  with  that  of  any  hotel  under  our  juris- 
diction), we  could  not  refuse  a  license  on  the  ground  that  it 
is  not  necessary  for  the  accommodation  of  the  public  and  the 
entertainment  of  strangers  and  travelers,  as  the  law  contem- 
plates such  a  necessity. 

We,  therefore,  come  to  the  legal  objections  urged  against 
the  granting  of  this  license. 

From  an  inspection  of  the  charter  of  the  Cambridge 
Springs  Company,  recorded  March  23,  1896,  in  the  office  of 
the  recorder  of  deeds,  in  Crawford  county,  in  charter  book 
B,  page  283,  we  learn  that  the  "said  corporation  is  formed 
for  the  purpose  of  establishing  and  maintaining  a  hotel  in 
the  borough  of  Cambridgeboro  (since  changed  to  Cambridge 
Springs),  Crawford  county,  Pennsylvania." 

If  there  were  no  other  objections  we  see  no  reason  why  a 
license  might  not  be  granted  to  said  corporation,  if  the  same 
be  shown  to  be  necessary  to  carry  out  the  object  for  which  it 
was  chartered,  to  wit,  maintaining  a  hotel  in  said  borough. 

But  the  great  difficulty  in  this  case  is  that  said  company, 
having  been  adjudged  insolvent,  and  having  had  a  receiver 
of  all  their  property  within  the  jurisdiction  of  this  court  ap- 
pointed, is  not  now  "maintaining**  a  hotel  at  the  place  where 
they  by  their  petition  in  this  case  asked  for  a  license;  and, 
furthermore,  the  said  petitioner  is  not  the  "only  person  in- 
terested in  the  business  so  asked  to  be  licensed,  and  that  no 
other  person  shall  be  in  any  manner  pecuniarily  interested 
therein  during  the  continuance  of  the  license." 

The  difficulty  in  this  case,  as  originally  presented,  comes 
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on  the  matters  set  forth  in  the  second  legal  objection  above 
referred  to. 

By  reference  to  the  proceedings  had  at  No.  4  Nov.  T., 
1897,  in  the  court  of  common  pleas  of  Crawford  county,  sit- 
ting in  equity,  we  learn  that  on  Nov.  i,  1897,  "It  is  adjudged 
and  decreed  that  the  Cambridge  Springs  Company  is  in- 
solvent, and  W.  D.  Rider  is  hereby  appointed  receiver  of  all 
the  property  of  the  defendant  company  within  the  jurisdic- 
tion of  this  court,"  .  .  .  "and  that  the  hotel  business  be  con- 
tinued, and  the  property  and  assets  administered  to  the  best 
interests  of  all  the  creditors  of  said  company."  .  .  .  "Fourth. 
That  the  said  company,  its  agents,  officers  and  employes 
be  enjoined  from  interfering  in  any  way  with  the  property  or 
assets  of  said  defendant  company,  or  from  assigning  or  dis- 
posing of  the  same,  except  as  ordered  by  this  court."  .  •  . 
"Ninth.  The  said  receiver  shall  have  power  until  the  further 
order  of  this  court  to  enter  into  contracts  for  the  operation 
of  said  hotel,  to  make  the  necessary  purchases  therefor,  and 
continue  to  operate  said  hotel  until  ordered  to  the  contrary," 
etc. 

It  will  thus  be  seen  that  the  original  applicant  in  this  case 
has  neither  possession  nor  the  legal  right  to  possession  of  the 
Hotel  Rider,  for  which  it  asks  this  license,  and  "is  enjoined 
from  interfering  in  any  way  with  the  property  or  assets  of 
said  defendant  company."  In  a  legal  sense  the  property  is 
in  possession  of  the  court  of  common  pleas  of  Crawford 
county,  by  its  officer,  the  receiver,  who  is  directed  to  operate 
the  same  until  further  order  of  the  court. 

The  original  applicant  in  this  case  can  in  no  sense  be  said 
to  be  the  only  person  pecuniarily  interested  in  the  profits  of 
the  business,  nor  can  it  be  said  to  be  able  to  have  any  direct 
interest  therein,  or  right  to  conduct  this  or  any  other  business 
in  connection  with  said  hotel. 

Inasmuch  as  the  said  Cambridge  Springs  Company  has  on 
the  1st  day  of  November,  1897,  been  deprived  by  the  court 
of  the  right  to  further  conduct  the  business  for  which  it  was 
chartered  within  the  jurisdiction  of  said  court,  and  the  said 
right  has,  as  yet,  not  been  restored  to  it,  it  is  unable  to  re- 
ceive a  license  which  may  be  necessary  for  the  operation  of 
the  hotel  over  which  it  has  no  control;  nor  do  we  see  how  the 
said  company  has  any  standing  whatever  to  make  application 
in  this  case,  as  all  the  rights  it  once  possessed  by  virtue  of 
which  it  might  have  had  such  a  standing  were  taken  away 
by  the  action  of  the  said  court. 
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If  said  company,  which  was  the  original  applicant  in  this 
case,  did  not  have  legal  standing  to  make  said  application, 
it  follows  that  the  application,  though  regular  in  form  and 
regularly  presented  to  court,  was  a  nullity  ab  initio,  and  must 
be  treated  as  a  void  proceeding.  This  being  the  case,  there 
is  nothing  legally  before  us  to  be  amended.  The  foundation 
of  the  entire  proceedings  being  destroyed,  nothing  remains 
upon  which  we  may  erect  a  superstructure. 

The  motion  to  amend  is,  for  these  reasons,  denied,  and  the 
license  is  refused. 

From  J.  D.  Roberts,  Esq.,  Meadville,  Pa. 


Commonwealth  v.  Frank  Bentz,  John  P.  Martin,  and  Charles  F. 
Allen,  Commissioners  of  Sohuylkill  County. 

Criminal  law — Calling  jury— Jury  box — County  debt — Award" 
ing  contracts. 

The  fact  that  each  jury  commissioner  has  a  list  of  names  which  he  may 
have  to  some  extent  prepared  before  the  actual  alternate  selecting  and 
filling  the  wheel,  does  not  affect  the  validity  of  the  filling. 

A  conviction  of  county  commissioners  for  misdemeanor  in  office  will 
be  sustained  where  the  evidence  tends  to  show  that  they  awarded  a  con- 
tract at  an  excessive  price  without  any  public  letting. 

Rule  for  new  trial.     C.  P.  Schuylkill  Co.     Nov.  T.  1897. 

Edgar  W.Bechtel,  district  attorney; with  him  A.  W.  Schalck, 
John  F.  Whalen  and  G.  A,  Berner,  for  commonwealth. 

C.  £.  Bergner,  county  solicitor;  with  him  W.  A,  Marr,  /.  0. 
Ulrich  and  John  W.  Ryon,  for  defendant. 

Bechtel,  J.,  March  21,  1898. — ^The  motion  to  quash  the 
indictment,  by  reason  of  alleged  irregularity  in  summoning 
the  grand  jury  and  appointing  the  foreman  or  in  administer- 
ing the  oath,  is  disposed  of  by  the  ruling  in  Com.  v.  Wind- 
ish,  176  Pa.  167,  and  the  reasons  given  at  the  time  of  the 
disposition  of  the  motion.  As  to  the  filling  of  the  wheel  and 
selection  of  jurors,  there  can  be  no  pretense  that  the  pro- 
visions of  the  Acts  and  requirements  of  our  decisions  under 
the  same  have  not  been  complied  with.  An  examination  of 
the  record  will  show  that  everything  necessary  to  a  proper 
selection  and  filling  of  the  wheel  was  strictly  observed.  The 
fact  that  each  jury  commissioner  had  a  list  of  names,  which 
he  may  have  to  some  extent  prepared  before  the  actual  alter- 
nate selecting  and  filling  of  the  wheel,   does   not  affect  the 
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validity  of  the  filling.  In  fact,  such  act  is  a  necessity  in  a 
county  so  large  and  populous  as  this.  This  whole  subject 
has  been  so  carefully  and  ably  discussed  by  Mr.  Justice  Dean, 
who  rendered  the  decision  in  Klemmer  v.  Railroad  Co.,  163 
Pa.  521,  525,  that  we  deem  it  sufficient  for  the*  purposes  of 
this  case  to  simply  cite  the  decision  and  the  authorities  there 
cited.  It  is  proper  to  say  that  neither  of  the  foregoing 
matters  were  urged  upon  the  argument  for  a  new  trial,  nor 
in  fact  mentioned  by  either  side.  We  will  endeavor  to  notice 
the  reasons  advanced  at  the  time  of  the  argument  in  support 
of  the  above  motion  in  about  the  same  order  that  they  were 
presented.  We  may,  however,  first  say,  in  a  general  way, 
that  they  were  by  counsel  reduced  to  two  in  number;  that 
the  verdict  is  against  the  evidence  and  that  it  is  against  the 
law.  The  first  count  charges  the  defendants  with  neglecting 
their  duty  in  making  a  statement  at  the  time  they  were  about 
to  borrow  $75,000.  It  alleges  that  the  statement  filed  is 
false,  and  does  not  show  the  actual  condition  of  the  county 
at  the  time  it  was  filed,  but  at  a  time  long  prior  thereto,  and 
that  a  large  sum  was  omitted.  The  Acts  of  Assembly  relat- 
ing to  this  subject  were  carefully  presented  to  the  jury,  and 
the  question  of  fact  left  for  their  finding,  and  this  we  think 
was  all  the  defendants  were  entitled  to.  The  alleged  debt 
omitted  was  principally,  if  not  entirely,  "temporary  loans," 
amounting  to  about  fifty  odd  thousand  dollars.  One  of  the 
defendants  testified  that  they  discussed  the  question  as  to 
whether  these  loans  should  be  included  and  decided  they 
should  not,  and  for  this  reason  they  were  omitted.  In  point 
of  fact,  the  statement  filed  contains  $195,000  of  temporary 
loans,  being  the  amount  owing  at  the  end  of  the  preceding 
year,  and  when  the  witness'  attention  was  directed  to  this 
he  was  simply  unable  to  say  why  this  sum  was  included  and 
the  other  left  out.  That  the  law  requires  the  actual  financial 
condition  to  be  given  as  of  the  time  of  filing,  and  not  nine 
months  prior  thereto,  cannot  be  doubted.  Who  but  the  jury 
can  say  whether  the  omission  was  of  such  a  character  as  to 
amount  to  misdemeanor.  To  them  it  was  submitted,  and 
they  have  determined  it.  Special  attention  was  given  to  the 
tenth  and  twenty-first  counts,  and  defendants'  counsel  claim 
the  action  of  the  jury  with  reference  to  these  counts  seems 
inconsistent.  The  tenth  count  charges  the  illegal  making  of 
a  contract  with  Jos.  W.  Geary  for  surveying  without  a  public 
letting,  etc.,  the  jury,  giving  the  defendants  every  doubt, 
acquitted  them;  possibly  because  they  regarded  it  as  imprac- 
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ticable  to  publicly  let  a  contract  for  surveying  services  such 
as  these.  The  twenty-first  count  charges  that  the  sum  paid 
for  such  services  was  grossly  exorbitant  and  fraudulent.  This 
is  a  totally  different  question,  based  upon  different  testimony, 
and  certainly  a  fair  question  for  the  jury.  The  testimony  of 
Geary  himself  was  of  such  character  as  to  justify  the  action 
of  the  jury.  The  sum  of  $1,689  ^^r  locating  walls,  piers, 
stringers,  drain  and  steam  pipes  for  buildings,  the  total  cost 
of  which  was  not  to  exceed  $75,000,  and  which  was  under 
contract  in  pursuance  of  plans,  specifications,  etc.,  and  under 
the  charge  of  an  architect,  was  sufficient  to  attract  attention. 
When  taken  in  connection  with  the  admission  of  Geary,  that 
his  original  books  and  papers  relating  to  this  work  had  been 
by  him  destroyed,  and  some  of  them  during  the  progress  of 
the  trial,  because,  as  he  said,  they  were  "mixed  up"  and  all 
things  were  not  in  them,  it  is  not  surprising  that  the  jury  found 
this  count  sustained  by  the  evidence.  The  action  of  the  jury 
discloses  no  inconsistency  with  reference  to  these  counts,  but 
rather  a  careful  consideration  of  the  testimony  and  proper 
application  of  the  same.  The  eleventh  count  charges  the 
making  of  an  illegal  contract  also  with  Jos.  W.  Geary  for 
excavating  at  the  almshouse  buildings,  involving  over  $1,300 
worth  of  work,  without  any  public  letting,  but  really  by  day's 
work.  This  contract  or  arrangement  does  not  seem  to  be 
in  accord  with  any  of  the  Acts  relating  to  the  erection  of  new 
buildings  or  the  alteration  or  additions  thereto.  There  is  no 
reason  why  this  work  could  not  have  been  given  out  in  pur- 
suance of  the  provisions  of  the  Act  governing  the  same,  and 
thus  all  question  as  to  its  honesty  been  avoided.  We  cannot 
say  that  the  evidence  relating  to  the  amount  thus  expended, 
taken  in  connection  with  the  failure  to  obey  the  law  in  letting 
the  work,  is  not  sufficient  to  justify  the  finding  of  the  ]UTy. 
The  fourteenth  count  charges  that  the  defendants  illegally 
contracted  with  Koch  Brothers  and  Peter  Betz  for  painting 
the  inside  of  the  court-house  for  $666.55.  It  is  true  the 
commonwealth  offered  no  evidence  to  show  whether  or  not 
the  amount  paid  was  excessive  or  exorbitant,  but  rested  their 
claim  for  conviction  upon  the  charge  that  the  defendants  had 
violated  the  provisions  of  the  controller  Act  in  making  this 
contract.  There  are  other  contracts  which  have  been  made 
the  subject  of  other  counts,  charging  that  they  have  been 
illegally  and  unlawfully  entered  into,  and  we  will  refer  to  the 
defence  put  up  in  answer  thereto.  In  substance  the  de- 
fendants say  to  these  charges  that  they   were   informed  or 
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advised  that  the  fifth  and  tenth  sections  of  the  controller  Act 
are  unconstitutional,  and  therefore  they  did  not  need  to 
comply  with  these  sections.  This  is  a  most  important  mat- 
ter to  the  taxpayers  of  this  large  county.  The  tenth  section 
requires  a  public  letting  of  all  contracts  after  publication, 
when  the  amount  involved  exceeds  $ioo.  When  it  is  remem- 
bered that  hundreds  of  thousands  of  dollars  are  disbursed 
annually  by  these  officials  the  importance  of  the  provisions 
of  this  section  becomes  apparent.  The  strict  observance  of 
the  provisions  of  the  Act  known  as  the  controller  Act  seems 
not  only  wise,  but  in  view  of  our  experience  absolutely  neces- 
sary, and  its  provisions  should  not  be  lightly  brushed  aside. 
This  Act  was  considered  by  our  Supreme  Court  in  Lloyd  v. 
Smith,  176  Pa.  213,  and  declared  constitutional.  The  de- 
defendants'  solicitor  appeared  in  that  case  for  them,  and  par- 
ticipated in  the  discussion,  and  contended  that  the  Act  was 
unconstitutional,  but  he  failed  to  convince  that  court  of  the 
correctness  of  his  position,  as  appears  from  the  opinion.  The  de- 
fendants were  not  only  legally  bound  to  know  the  result  of  the 
case,  but  in  point  of  fact  they  did  actually  know  it,  for  through 
them  their  solicitor  appeared  and  joined  in  seeking  to  over- 
turn the  Act.  After  the  constitutionality  of  the  Act  is  up- 
held by  the  decision  of  the  Supreme  Court  the  defendants 
say  they  were  advised  it  is  not  constitutional  by  their  solici- 
tor. Under  these  circumstances  it  was,  to  say  the  least,  a 
question  for  the  jury  to  say  whether  these  defendants  were 
guilty  of  misdemeanor  in  ignoring  Section  10  of  the  Act. 
Their  conduct,  in  view  of  the  actual  knowledge  they  must 
have  had,  seemed  almost  equivalent  to  a  defiance  of  the  law, 
as  disclosed  by  the  Supreme  Court  in  a  case  in  which  they 
in  eflfect  appeared  as  parties.  Is  it  surprising  that  a  con- 
scientious jury,  with  this  and  other  evidence  before  them 
bearing  upon  the  same  subject,  should  conclude  that  the  de- 
fendants, in  making  contracts  in  violation  of  this  section, 
were  doing  so  with  the  full  knowledge  that  they  were  violat- 
ing the  law.  They  certainly  were  justified  in  so  finding  un- 
der the  evidence  that  they  were  called  upon  to  consider.  The 
fifteenth  count  was  regarded  as  not  established  and  the 
verdict  as  not  warranted  by  the  evidence.  It  charges 
the  illegal  payment  of  $1,294.50  to  William  D.  Hill  by 
paying  to  him  that  much  over  and  above  the  amount 
named  in  his  contract.  The  original  contract  presented 
to  the  judges  contained  a  commission  clause,  by  which 
Hill  was  to  receive  5  per  cent,  upon  all  moneys   expended 
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in  the  erection  of   these   public  buildings,  as  well  as  upon 
all    alterations   and   additions    thereto.     For     reasons    we 
need  not  now  mention  the  court  refused  to  approve  of  such 
contract,  and  insisted  that  the  contract  must  contain  a  pro- 
viso that  not  more  than  $2,000  should  be  paid  for  the  entire 
service.     Thereupon   the   commissioners  and  Hill  were  in- 
formed of  this  conclusion,  and  a  new  contract  was  presented 
to  the  court  for  its  approval,  containing  the  $2,000  clause. 
This  was  approved  on  May  11,  1896.     On  the  same  day  and 
just  before  the  contract  was  presented  to  court,  the  defend- 
ants paid  to  Hill  $1,625,  being  2^  per  cent,  of  $65,000,  the 
estimated  cost  of  the  proposed  buildings.     The  fact  of  the 
payment  of  this  sum  was  unknown  to  the  court,  and  nothing 
in  relation  thereto  was    then   communicated    to  the  court. 
The  Act  of  Assembly  requires  the  court's  approval   to  the 
contract,  and  until  that  is  obtained  the  writing,  though  signed 
by  the  parties,  binds  neither  the  county  nor  the  parties.  Now 
the  defendants  proposed  to  show  that  before  signing  the  con- 
tract, which  the  court  subsequently  approved,  it  was  agreed 
that  the  contract  should  be  understood  as  applying  to  future 
services  only.     The  court  ruled  that  unless  they  showed  that 
this  agreement  was  made  known  to  the  court  before  it  ap- 
proved the  contract  the  evidence  was  not  admissible.     We 
think  this  ruling  needs  no  vindication,  but  let  us  consider  it 
briefly.     The  position  is  this:  The  written  contract  is  one 
thing,  the  verbal  contract  is  another.     The  contract  approved 
of  by  the  court,  which  is  the  one  the  law  requires,  is,  how- 
ever, not  the  one  that  binds,  but  instead  there  is  a  verbal  con- 
tract existing  in  the  understanding  between  the  parties,  and 
never  approved  of  and  made  known  to  the  court.     If  this 
may  be  done,  then  why  require  the  approval  of  the  court? 
It  certainly  amounts  to  nothing  if  the  contract  it  approves  is 
not  the  one  to  be  enforced,   and   thus   in  effect  the  Act  is 
l)lotted  out,  and  the  approval  of  the  court  becomes  a  mere 
nothing.     Surely  such  an  arrangement  would  be  but  a  fraud 
upon  the  taxpayers  of  the  county.     In  the  testimony  it  will 
appear  that  this  payment  of  $1,625  is  said  to  have  been  made 
for  preliminary  studies,  plans  and  specifications,  etc.     In  view 
of  the  evidence  relating  to  this  subject  the  contract  approved 
by  the  court  becomes  all  the  more  interesting.     After  stating 
that  the  defendants  have  decided  to  erect  buildings,  it  pro- 
ceeds to  say  that  "detail  plans  and  specifications  are  necessary 
before  such  zvork  can  be  undertaken,''  and  then  says  that  tlwre- 
fore  it  is  agreed  that  Hill  furnish  "the  said  party  of  the  first 
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part  the  preliminary  studies,  general  drawings,  specifications 
and  detail  drawings  for  the  above-named  improvements, 
and  all  additional  plans^and  supervise  the  work,  and  receive 
in  full  consideration  therefor  the  sum  of  two  thousand 
($2,000)  dollars."  If  this  contract  does  not  clearly  show 
that  the  entire  compensation  was  to  be  $2,000  it  would  be 
difficult  to  say  how  to  express  it  so  as  to  show  such  intention. 
In  addition  to  this  is  the  testimony  of  Judge  Pershing,  fully 
and  clearly  showing  that  such  was  the  understanding,  and 
such  the  contract.  If  it  is  true  that  Hill  had  already  fur- 
nished the  preliminary  drawings,  plans  and  specifications, 
and  been  paid  $1,625  for  the  same,  then  why  say  in  the  con- 
tract "it  is  agreed  that  Hill  furnish  the  preliminary  studies, 
general  drawings,  specifications  and  detail  drawings?"  Was 
this  latter  clause  placed  in  the  agreement  to  mislead  the 
court  into  the  belief  that  these  plans  had  not  yet  been  fur- 
nished, but  were  to  be  as  a  part  consideration  for  the  $2,000? 
If  not,  then  what  reason  can  there  be  for  the  use  of  this  lan- 
guage in  this  contract?  Surely  the  defendants  cannot  pre- 
tend that  they  did  not  know  that  these  services  had  already 
been  paid,  for  they  paid  them  that  very  day.  The  estimated 
cost  of  the  improvements  was  $65,000  according  to  the  testi- 
mony. The  court  refused  to  approve  the  5  per  cent,  contract. 
The  defendants  paid  2^  per  cent.,  or  $1,625,  before  the  present 
contract  was  approved,  and,  according  to  the  commonwealth, 
they  paid  altogether  $3,294.50.  It  will  be  noticed  that  this 
is  just  a  little  more  than  5  per  cent,  on  $65,000.  Possibly 
the  intention  was  to  show  that  they  could  pay  5  per  cent, 
whether  the  court  approved  of  it  or  not.  Whether  it  was  or 
not  is  not  now  important,  since  the  jury  could  not  regard  the 
transaction  as  honest,  and  consequently  convicted  the  de- 
fendants. To  say  that  such  evidence  as  this  would  not  justify 
the  verdict  would  indeed  seem  to  require  a  court  with  an 
elastic  conscience.  We  have  thus  noticed  the  counts  more 
especially  referred  to  by  counsel  in  the  argument  for  a  new 
trial.  An  impartial  examination  of  the  evidence  and  law 
bearing  upon  the  questions  involved  can  but  serve  to  lead  to 
the  conclusion  that  the  action  of  the  jury  is  fully  justified. 
The  defendants  have  been  convicted  of  nineteen  different 
charges,  and,  in  our  judgment,  no  sufficient  cause  has  been 
shown  for  disturbing  their  action  as  to  any  of  them.  We 
will,  however,  direct  attention  to  but  one  more.  The  twenty- 
third  count  charges  the  payment  of  $183  as  the  cost  of  the 
viewers  in  laying  out  an  independent  school  district,  which 


Digitized  by  VjOOQ IC 


674  PliNKSYLVANIA  [Vou 

[Ck>mmon wealth  t*.  Frank  RenU,  John  P.  Martin,  and  Charles  F.  Allen.] 

is  charged  to  be  not  only  grossly  exorbitant  and  fraudulent, 
but  wholly  illegal.  Three  viewers  were  appointed  for  this 
purpose,  and  the  bill  paid  is  in  itself  sufficient  to  give  rise  to 
the  charge  contained  in  the  count.  The  surveyor,  Geory, 
charges  fifteen  days  at  $4,  and  in  addition  for  four  assistants, 
two  ten  days  each,  one  eight  days,  another  six  days;  total 
thirty-four  days,  at  $1.42  per  day,  of  $51;  and  in  addition, 
$52  horse  hire.  The  surveyor,  his  assistants  and  horse  hire 
thus  amounting  to  $163,  and  the  locality  of  this  district  is 
but  little  more  than  a  mile  from  the  court  house.  That  this 
bill  is  exorbitant  cannot  be  denied;  but  the  payment  is  in 
addition  totally  illegal.  The  Act  of  Assembly  provided  that 
the  district  shall  pay  the  costs,  when  it  is  created,  and  when 
not,  then  the  petitioners  shall  bear  the  same.  Under  no  cir- 
cumstances can  the  county  be  made  liable  for  any  part 
thereof,  hence  the  claim  of  the  commonwealth,  that  the  pay- 
ment was  wholly  illegal,  is  sustained.  We  have  thus  referred 
to  but  a  portion  of  the  counts  of  which  the  defendants  have 
been  convicted,  and  since  it  is  a  well  established  rule  that  if 
any  one  of  the  counts  be  sustained  the  rule  for  a  new  trial 
must  fail,  we  need  not  notice  any  of  the  remaining  charges. 
They  are  equally  as  important  as  the  ones  referred  to,  and 
certainly  supported  by  the  evidence,  as  the  jury  have  found. 
The  jury  have  shown  an  intelligent  appreciation  of  the  case 
they  had  in  charge.  They  carefully  considered  each  count 
of  the  thirty-two  they  had  in  charge,  and  they  have  shown 
this  in  the  manner  in  which  they  rendered  their  verdict. 
Instead  of  a  general  verdict  of  guilty  or  not  guilty,  they  ex- 
amined each  count  and  rendered  a  verdict  as  to  each,  con- 
victing of  nineteen  and  acquitting  as  to  the  remaining  four- 
teen. The  authorities  cited  in  the  charge  will  show  the  court 
but  followed  the  Acts  of  Assembly  and  the  decisions  of  our 
higher  courts;  and  in  fact  no  criticism  of  the  charge  was 
made  at  the  time  of  the  argument  of  this  rule.  After  four 
continuous  weeks  of  patient  investigation,  with  a  half-dozen 
able  counsel  surrounding  the  defendant's  table,  a  jury,  care- 
fully selected  from  the  entire  panel,  have  disposed  of  this 
case,  after  twenty-four  hours*  deliberation,  and  we  do  not 
believe  it  would  be  just  to  the  people  of  this  county  to  set  this 
verdict  aside,  nor  that  any  other  jury  could  render  a  more 
honest  or  conscientious  verdict.  Rule  for  new  trial  dis- 
charged. 

From  M.  M.  Burke,  Esq.,  Shenandoah,  Pa, 
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Wills — Issue  devisavit  vel  non — Evidence — Witnesses  to  a  will 
— When  testimony  against  will  does  not  impeach  tlteir  own  act. 

The  credibility  of  witnesses  for  and  against  a  will  is  a  question  for  the 
jury,  and  if  upon  the  whole  testimony  the  jury  might  find  that  the  signing 
of  the  will  was  procured  by  imposition  upon  the  testatrix,  a  verdict 
against  it,  no  matter  what  might  be  the  opinion  of  the  court  upon  the 
question  of  fact,  would  not  be  set  aside.  It  follows,  therefore,  that  upon 
testimony  of  this  character  an  issue  will  be  awarded. 

Witnesses  to  an  alleged  will  may,  without  impeaching  the  honesty  of 
their  own  acts,  testify  that  at  the  time  the  instrument  was  signed  the  same 
was  not  read  and  that  both  they  and  the  alleged  testatrix  were  told  that 
its  purpose  was  other  than  that  of  a  testamentary  act. 

Appeal  from  register  of  wills.  Preliminary  hearing.  O. 
C  Philadelphia  Co.     Oct.  T.,  1897,  No.  470. 

Albert  E.  Peterson,  for  proponent. 

E.  Hunn  Hanson  and  Charles  Carver,  for  contestant. 

Penrose,  J.,  Jan.  17,  1898. — ^The  subscribing  witnesses  to 
the  papers  in  controversy  in  this  case  swear  positively  that 
when  they  and  the  decedent  signed  their  names  they  were 
told  by  the  proponent  that  the  one  first  executed  was  an 
authority  to  collect  income  and  the  other  to  settle  some  ques- 
tion with  regard  to  property  belonging  to  proponent,  neither 
paper  being  read  at  the  time  of  execution,  and  there  being 
nothing  to  indicate  any  testamentary  intention  on  the  part 
of  the  alleged  testatrix.  Her  testamentary  capacity  is  not 
denied,  but,  as  contended,  in  view  of  her  great  age  (eighty- 
nine  years),  an  imposition  of  this  kind  might  easily  have  been 
practiced;  and  if  the  jury  should  believe  the  testimony  of 
these  witnesses  the  contestant,  in  whose  favor  the  provision 
was  made  by  a  will  of  unquestioned  validity  executed  eight 
years  before  the  signing  of  these  papers,  would  be  entitled  to 
a  verdict.  The  testimony  is  directly  contradicted  by  the  pro- 
ponent and  by  another  witness  called  on  her  behalf;  but  the 
question  of  credibility  is  one  that  can  only  be  passed  upon 
by  a  jury,  and  if  upon  the  whole  testimony  they  should  find 
that  the  signing  of  the  will  and  codicil  was  procured  in  the 
manner  alleged,  a  verdict  against  the  proponent — no  matter 
what  might  be  the  opinion  of  the  court  upon  the  question 
of  fact — would  not  be  set  aside.  This,  as  has  been  repeatedly 
declared,  is  the  test  by  which  the  demand  for  an  issue  is  to 
be  determined. 

The  proponent,  it  is  said,  is  the  nearest  relative  of  the  de- 
cedent, while  the  contestant  and  her  sister,  in  whose  favor 
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the  will  of  1888  was  made,  were  simply  "life-long  friends." 
The  decedent  never  married.  The  degree  of  her  relationship 
to  the  proponent  was  not  stated,  though  one  of  the  witnesses 
testified  that  the  latter  had  said  it  was  remote  (**way  back"), 
but  this  is  not  of  much  importance.  The  proponent,  who 
seems  to  have  known  of  the  will  of  1888,  went  in  the  latter  part 
of  October,  1896,  to  assist  in  nursing  and  taking  care  of  the 
decedent,  and  two  months  later,  viz.,  December  23,  the  paper 
revoking  all  former  wills,  appointing  her  sole  executrix  and 
giving  her  one-half  of  the  estate,  was  signed — this  being  fol- 
lowed soon  after,  viz.,  Jan.  27,  1897,  by  the  alleged  codicil, 
revoking  the  former  paper  to  the  extent  of  the  other  half 
and  giving  to  her  the  whole  estate.  The  death  of  the  dece- 
dent occurred  Aug.  17,  1897. 

Whether  there  is  any  significancy  in  the  fact  that  after  the 
signing  of  the  paper  of  December  23,  which  was  taken  posses- 
sion of  by  the  proponent,  another  signature  was  added  at  her 
request,  and  not  in  the  presence  of  the  decedent,  for  a  pur- 
pose not  clearly  explained  (see  Broom's  Maxims,  "Clausulae 
inconsuetae  semper  inducunt  suspicionem"),  or  whether  the 
further  fact  that  the  instructions  for  the  preparation  of  these 
papers  were  conveyed  to  counsel  by  the  proponent  herself, 
to  whom  the  entire  estate  was  given,  brings  the  case,  in  view 
of  the  physical  condition  and  the  extreme  age  of  the  dece- 
dent, within  the  principle  of  Cuthbertson's  Ap.,  i  Outerb. 
163,  and  Wilson's  Ap.,  3  Outerb.  545,  need  not  be  now  con- 
sidered. 

The  testimony  on  the  part  of  the  contestant,  under  all  the 
circumstances  of  the  case,  is  sufficient  to  carry  the  questions 
involved  to  a  jury. 

It  only  remains  to  say  that  if  the  subscribing  witnesses 
signed  their  names  under  the  belief  that  the  papers  thus  at- 
tested were  not  testamentary  they  do  not  come  within  the 
category  of  witnesses  impeaching  the  honesty  of  their  own 
acts. 

Subject  to  the  action  of  the  court  in  banc  upon  exceptions 
to  this  ruling  the  issues  asked  for  are  awarded. 

The  court  in  banc  dismissed  exceptions  to  the  above  ruling 
and  entered  the  following  decree: 

Ashman,  J. — And  now,  March  5,  1898,  the  appeal  from 
the  decision  of  the  register  is  sustained,  and  the  issues  prayed 
for  are  awarded. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa, 
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Practice  {0.  C) — BiU  of  review —  When  within  discretion  of  court 
— Marriage  relation— Proof  sufficieftt  to  establish  validity  of  mar- 
riage which  was  illicit  at  its  inception. 

A  bill  of  review  is  not  demandable  of  right  where  the  petition  discloses 
no  error  of  fact  or  law  on  the  face  of  the  record  and  sets  out  no  matter 
which  was  inaccessible  at  the  date  of  the  award.  Under  such  circum- 
stances the  question  of  granting  or  refusing  the  review  is  one  within  the 
discretion  of  the  court,  and  depends  upon  whether  the  petitioner  makes 
out  a  case  which  equity  should  relieve. 

In  Pennsylvania  a  marriage  invalid  at  its  inception  will  be  presumed 
to  continue  so  until  proof  of  change,  and  cohabitation  and  repution  alone 
will  not  constitute  such  proof.  Yet  where  there  is  a  marriage  ceremony 
(although  perhaps  performed  at  a  time  when  a  legal  impediment  to  its 
validity  existed),  which  is  followed  by  continuous  cohabitation,  the  chil- 
dren of  the  union  are  recognized  and  brought  up  by  both  parties  as  their 
own,  the  parties  are  recognized  as  husband  and  wife  in  every  circle,  they 
join  together  in  every  deed  of  conveyance,  the  man  writes  of  the  woman 
as  his  wife  to  her  kinsfolk,  and  gives  her  by  his  will  a  wife's  portion  of 
his  estate,  it  will  be  held  that  the  union  became  a  valid  marriage  upon  the 
removal  of  the  legal  impediment 

Petition  for  review.  O.  C.  Philadelphia  Co.  Oct.  T., 
1894,  No.  436. 

George  Tucker  Bispham,  for  petitioner. 

E.  Cooper  Shapley  and  John  G.  Johnson,  contra. 

Ashman,  J.,  Jan.  22,  1898. — ^This  case  is  anomalous.  The 
testator  was  married  to  Elizabeth  Woll  on  Oct.  14,  1849,  and 
lived  with  her  as  his  wife  until  his  death  on  Aug.  10,  1894. 
During  this  period  he  amassed  a  fortune  of  millions.  Six 
children  were  born  to  him  from  his  union,  and  the  same 
clergyman  who  solemnized  the  marriage  of  the  parents  of- 
ficiated at  the  christening  of  the  children,  at  the  burial  of  two 
of  their  number  and  at  the  marriage  of  a  grandchild.  The 
testator  and  his  consort  were  widely  known  and  were  univer- 
sally recognized  as  husband  and  wife.  The  widow  died  in 
less  than  eight  months  after  the  death  of  the  testator,  after 
first  electing  to  take  against  his  will,  and  her  share,  amounting 
to  nearly  $900,000  of  his  estate,  was  paid  to  the  executors 
of  her  will.  At  the  end  of  a  year  from  her  death  the  sur- 
viving son  alleged  that  the  marriage  of  nearly  a  half  century 
before  was  void,  for  the  reason  that  when  it  was  contracted 
a  former  husband  of  his  mother  was  living  and  undivorced. 
The  review  which  he  asks  is  not  demandable  of  right,  because 
his  petition  discloses  no  error  of  factor  of  law  on  the  face  of  the 
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record,  and  sets  out  no  matter  which  was  inaccessible  at  the 
date  of  the  award  (Riddle's  Est.,  19  Pa.  431;  Green's  Ap., 
59  Pa.  235);  and  its  allowance  or  refusal  is  therefore  within 
the  discretion  of  the  court,  unless,  if  the  payment  to  the  exec- 
utors was  a  payment  within  the  Act  of  1840,  even  the  option 
to  allow  has  been  taken  away.  This  discretion,  at  a  very 
large  sacrifice,  however,  of  the  actual  meaning  of  the  word, 
is  said  to  be  controlled  by  fixed  legal  principles  (Piatt  v, 
Munroe,  34  Barb.,  N.  Y.,  293),  and  it  is  our  duty  to  inquire 
whether  the  petitioner  has  made  out  a  case  which  equity 
should  relieve. 

The  Act  of  1840,  granting  the  right  to  bills  of  review  in 
certain  cases,  expressly  excepts  those  in  which  distribution 
has  been  made.  The  petitioner  not  only  assented  to  the 
award  in  favor  of  the  widow,  but  he  was  an  active  party  to 
its  payment.  He  stood  by  while  the  widow  made  her  election, 
and  after  her  death  he  accepted,  as  her  executor,  the  money 
which  accrued  to  her  estate  from  that  election.  He  preserved 
his  silence  until  the  time  had  arrived  for  a  second  distribu- 
tion; and  when,  at  the  age  of  thirty-five  years,  he  finally  pro- 
duced the  evidence  upon  which  he  sought  to  annul  the  mar- 
riage of  his  parents,  he  did  not  allege,  because  he  could  not, 
that  any  portion  of  it  had  not  been  within  his  reach  at  any 
time  since  he  had  attained  the  age  of  discretion.  The  Act 
of  Assembly,  his  acquiescence  in  the  claim  of  the  widow,  and 
his  laches  in  ultimately  opposing  it,  have  successfully  barred 
his  right  to  a  hearing,  and  the  case  might  well  rest  where  he 
has  left  it.  But  if,  in  the  exercise  of  the  largest  tolerance,  we 
shall  assume  that  none  of  these  impediments  exists,  we  shall 
still  be  obliged  to  hold  the  petitioner  to  the  strictest  standard 
of  proof  before  he  can  overcome  the  presumption  which  the 
law  raises  in  favor  of  the  innocence  of  the  contracting  par- 
ties. We  do  not  hesitate  to  say  that  the  evidence  which  he 
has  submitted  utterly  fails  to  establish  the  fact  that  a  valid 
prior  marriage  existed  on  the  part  of  the  wife  when  she  went 
through  the  marriage  ceremony  in  1849.  The  record  evidence 
consisted  of  a  deposition  before  the  United  States  consul  at 
Anheim,  in  Germany,  by  one  Ludwig  Stumpf,  who  described 
himself  as  a  corder  of  wood  and  mayor  and  registrar  of 
Weidenthal,  and  who  produced  a  paper  purporting  to  be  a 
copy  made  by  him  from  the  civic  registers  of  Weidenthal, 
which  set  out  that  on  April  16,  1840,  Johann  Konrad  Hepp 
and  Elizabetha  Woll  were  united  in  marriage  by  Simon  Fried- 
erich,  mayor  of  Weidenthal.     The   same   witness  produced 
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another  paper,  purporting  likewise  to  be  his  own  copy  from 
the  record,  setting  forth  that  KonradHepp,  on  Aug.  13, 1853, 
appeared  before  Anton  Heflfen,  mayor  and  registrar  of 
Weidenthal,  and  that  upon  his  declaration  that  he  was  willing 
to  have  the  marriage  dissolved,  and  had  obtained  from  the 
royal  district  court  at  Frankenthal  a  judgment  which  em- 
powered him  to  have  the  divorce  declared,  and  on  inspection 
of  the  certificate  produced  by  him,  the  mayor  thereupon  de- 
clared the  marriage  dissolved.  The  parol  evidence  of  mar- 
riage was  furnished  by  five  witnesses.  Two  of  these  never 
knew  the  alleged  wife,  and  had  only  been  told  that  she  had 
been  married  to  Hepp;  another,  who  was  seven  years  old  in 
1840,  testified  that  he  knew  her  some  weeks  as  the  wife  of 
Hepp;  another  that  he  knew  her  only  by  name,  and  that  her 
husband  was  Hepp;  and  one  other,  who  said  that  she  lived  for 
one  year  as  Hepp's  wife. 

Beyond  the  statement  of  the  witness  himself  there  was  no 
proof  that  Stumpf  was  the  legal  custodian  of  the  records  of 
Weidenthal,  or  that  such  records  in  fact  existed.  The  al- 
leged registers  were  not  produced  before  the  consul,  and  as 
to  the  first,  no  proof  was  made  that  the  mayor  of  Weidenthal 
was  authorized  to  perform  the  ceremony  nor  required  to  keep 
a  record  of  his  marriages.  The  record  of  divorce  displayed 
all  the  faults  of  the  other,  and,  in  addition,  faults  which  were 
even  worse.  It  failed  to  show  jurisdiction  in  the  court  to 
decree  a  divorce,  or  that  service  of  process  on  the  wife  had 
been  attempted,  and  it  did  not  set  out  even  the  terms  of  the 
decree.  The  decree  itself  could  not  have  been  final,  because 
it  simply  empowered  the  plaintiff  to  elect  to  have  his  mar- 
riage dissolved,  so  that  the  discontinuance  of  the  most  solemn 
relation  known  to  the  law  rested,  not  in  the  decree  of  the 
court,  but  in  the  option  of  an  individual.  The  register,  for 
all  that  appeared  to  the  contrary,  might  have  been  a  private 
one  and  kept  by  anybody.  Similar  omissions  were  held,  in 
Erwin  v,  English,  61  Conn.  502,  to  be  fatal  to  the  validity 
of  the  copy  of  a  marriage  register  in  Ireland.  The  evidence 
therefore  did  not  make  out  even  a  prima  facie  case  of  mar- 
riage. If  it  had  done  so,  the  respondent  might  perhaps  have 
shown,  what  after  this  lapse  of  time  would  be  a  reasonable 
legal  presumption,  that  the  wife  had  herself  procured  a  di- 
vorce from  Hepp  before  she  contracted  marriage  with  the 
decedent. 

In  the  record  of  death,  an  alleged  copy  of  which  was  sub- 
mitted to  the  consul,  Hepp  was  described  as  "the  divorced 
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husband  of  the  absent  Elizabetha  Woll/*  and  as  having  died 
on  Dec.  2,  1867.  The  only  permissible  presumption  there- 
from, under  all  the  authorities,  is  that  the  divorce  preceded 
the  second  marriage. 

For  the  benefit  of  the  petitioner,  we  will  give  to  the  evi- 
dence a  sanction  which  its  inherent  weakness  does  not  war- 
rant, and,  assuming  that  the  marriage  of  the  testator  was 
void  in  its  inception,  pass  to  the  question  whether  he  entered 
into  a  subsequent  and  valid  matrimonial  contract  with  his 
alleged  wife.  The  cases  agree  that  the  character  of  a  relation 
whose  origin  is  shown  to  be  illicit  will  remain  unchanged 
until  a  new  and  legal  contract  shall  be  ratified;  they  differ  as 
to  the  measure  of  proof  which  will  be  required  to  establish 
the  contract.  Cohabitation  alone,  or  cohabitation  with  re- 
pute of  marriage,  will  not  be  sufficient,  because  both  of  these 
elements  of  proof  may  coincide  with  an  unlawful  association. 
The  cases  diverge  at  the  point  where,  in  addition  to  cohabita- 
tion and  reputation,  the  acts  of  the  parties  are  held  to  furnish 
the  evidence  from  which  the  new  status  may  be  implied. 
Their  mutual  admissions,  their  recognition  of  oflFspring,  their 
joinder  in  deeds,  their  testamentary  provision  for  each  other, 
have  all  been  held  to  be  vouchers,  more  or  less  decisive,  that 
they  had  accepted  the  duties  and  responsibilities  of  marriage. 

The  question  of  intent  lies  at  the  basis  of  the  matter.  If 
the  parties,  by  their  union,  intend  to  create  an  honest  mar- 
riage, the  law  will  respect  and  enforce  their  purpose.  This 
proposition  is  universal;  the  difficulty  in  its  application  is  that 
different  standards  of  proof  have  been  adopted  by  which  the 
intent  is  ascertained.  It  is  said  by  a  text-writer  that  "if  the 
parties  desire  marriage  and  do  what  they  can  to  render  their 
union  matrimonial,  but  one  of  them  is  under  a  disability,  as 
where  there  is  a  prior  marriage  undissolved,  their  cohabita- 
tion thus  matrimonially  meant  will,  in  matter  of  law,  make 
them  husband  and  wife  from  the  moment  when  the  disability 
is  removed;  and  it  is  immaterial  whether  they  know  of  its 
existence  or  removal,  nor  is  this  a  question  of  evidence: 
I  Bish.  on  M.,  D.  &  Sep.,  Sec.  970.  He  says  elsewhere :  "The 
living  together  of  marriageable  parties  a  single  day  as  mar- 
ried, they  meaning  marriage  and  the  law  requiring  only 
mutual  consent,  makes  them  husband  and  wife;  for  here  are 
all  the  elements  of  a  contract  of  present  matrimony.  And  in 
the  nature  of  this  proposition,  it  cannot  be  varied  by  their 
antecedent  conduct  :*'  Sec.  975.  How  this  intent  shall  be 
manifested  is  the  inquiry  which  concerns  us  here.^  Merely  to 
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glance  at  authorities  before  turning  to  the  decisions  in  Penn- 
sylvania, which  alone  must  govern  us,  we  find  in  Fenton  v. 
Reed,  4  Johns.  52,  an  inference  of  marriage  from  these  cir- 
cumstances: The  plaintiff,  who  had  been  parted  from  her 
husband  in  1785,  married  again  in  1792.  Her  first  husband 
died  in  1800,  undivorced.  The  wife  and  her  second  husband 
lived  together  until  the  latter's  death  in  1806.  -The  court 
said :  "A  jury  would  have  been  warranted,  under  the  circum- 
stances of  this  case,  to  have  inferred  an  actual  marriage,  and 
the  court  below  had  sufficient  ground  to  draw  that  conclu- 
sion." In  Rose  v,  Clark,  8  Paige  Ch.  574,  a  husband  and 
wife  separated,  and  in  the  lifetime  of  the  husband,  but  shortly 
before  his  death,  the  wife  contracted  a  second  marriage,  and 
thereafter  lived  for  seven  years  with  her  second  consort  and 
until  he  died.  It  was  held  that  the  admissions  of  the  second 
husband,  the  recognition  of  the  children,  and  the  continued 
cohabitation,  were  sufficient  proofs  of  a  valid  marriage.  In 
Blanchard  v,  Lambert,  43  Iowa,  228,  a  lawful  marriage  was 
shown  and  a  separation  of  the  parties,  the  husband  living 
with  another  woman.  Nine  years  afterward  the  wife  mar- 
ried, and  at  the  death  of  the  second  husband,  the  first  hus- 
band dying  meanwhile,  she  was  awarded  her  dower  out  of 
the  second  husband's  estate.  The  court,  Day,  J.,  said :  "Even 
if  the  marriage  were  originally  void,  a  subsequent  marriage 
will  be  presumed  to  have  occurred  after  the  removal  of  all 
legal  impediments  by  the  death  of  Musgrove  in  187 1.  It  is 
a  settled  rule  of  common  law  that  any  mutual  agreement  be- 
tween the  parties  to  be  husband  and  wife  in  praesenti,  fol- 
lowed by  cohabitation,  constitutes  a  valid  and  binding  mar- 
riage, if  there  is  no  legal  disability  on  the  part  of  either  to 
contract  matrimony."  In  Carroll  v.  Carroll,  20  Tex.  731,  a 
husband,  eight  years  after  separating  from  his  wife,  married 
another  and  cohabitated  with  her  for  sixteen  years.  It  was 
held  that  a  divorce  from  the  first  wife  would  be  presumed  to 
have  been  had  before  the  second  marriage. 

The  dses  in  this  state  have  stopped  short  of  this  length. 
They  have  adhered,  as  in  Hunt's  Ap.,  86  Pa.  294,  to  the  gen- 
eral rule,  that  a  relation  shown  to  have  been  illicit  at  its  com- 
mencement will  be  presumed  to  continue  so  until  proof  of 
change,  and  that  cohabitation  and  reputation  alone  will  not 
constitute  such  proof.  The  marriage  there  set  up  was  at- 
tempted to  be  established  by  the  cohabitation  of  the  decedent 
and  his  alleged  wife  and  by  their  reputation  as  husband  and 
wife.     A  first  wife,  however,  was  living,  with  whom  a  divorce 


Digitized  by  VjOOQ IC 


682  PENNSYLVANIA  [Vou 

[BergdoU'8  EeUte.] 

suit  was  pending  at  the  date  of  the  second  marriage,  and  the 
decree  of  divorce  was  granted  only  two  months  before  the 
decedent's  death.  Yardley's  Est.,  75  Pa.  207,  presented  as 
the  only  evidence  of  marriage  an  intermittent  living  together 
of  the  parties  and  reputation  of  marriage  which  prevailed 
only  among  the  friends  of  the  woman.  In  finding  adversely, 
Agnew,  C.  J.,  drew  the  distinction  between  such  a  case  and 
that  of  Campbell  v,  Campbell,  i  Scotch  &  Div.  App.  Cases, 
182,  before  the  House  of  Lords.  He  said:  "Mrs.  Ludlow, 
a  young  and  comely  woman,  eloped  with  Captain  Campbell. 
Ludlow,  the  husband,  died  within  two  or  three  years  after- 
ward. Captain  Campbell  and  his  reputed  wife  went  to 
America,  and  thereafter  constantly  lived  together  as  man 
and  wife,  were  so  accepted  and  known  in  his  regiment,  and 
on  his  return  to  England  were  so  received  and  recognized 
among  all  his  relatives  and  acquaintances.  They  had  chil- 
dren, who  were  baptized  as  theirs,  and  were  accepted  and 
received  as  legitimate  offspring.  Among  other  facts.  Captain 
Campbell  gave  to  her  a  general  power  of  attorney,  in  which 
he  named  her  as  his  wife.  .  .  .  The  proof  was  so  strong 
and  overwhelming  it  overcame  the  original  meretricious  re- 
lation and  afforded  convincing  evidence  of  a  subsequent  mar- 
riage by  contract." 

In  Strauss's  Est.,  168  Pa.  561,  as  in  the  present  case,  a 
blood  relative  of  the  decedent  denied  the  fact  of  marriage. 
But  proof,  among  other  things,  of  the  fact  that  a  child  of 
the  union  had  been  recognized  as  their  own  by  the  parents; 
that  checks  had  been  drawn  by  the  alleged  husband  in  favor 
of  the  wife  and  in  her  married  name,  and  that  a  policy  of  life 
insurance  had  been  taken  out  by  him  for  her  benefit,  which 
described  her  as  his  wife,  were  held  sufficient  to  sustain  the 
allegation  of  marriage. 

These  cases  relieve  us  from  the  necessity  of  argument.  If 
the  testator  did  not  intend  a  lawful  marriage,  he  must  have 
intended  its  opposite.  But  if  it  is  possible  to  conceive  that 
he  planned  to  set  at  open  defiance  the  laws  of  society,  it  is 
impossible  to  conceive  that  for  nearly  half  a  century  he  should 
pay  the  nicest  deference  to  those  laws.  He  solemnized  the 
form  of  marriage  through  the  ministrations  of  the  church; 
he  brought  his  children  up  in  its  communion;  he  secured  for 
his  consort  wifely  recognition  in  every  social  circle;  he  joined 
her  in  every  deed  of  conveyance;  he  wrote  of  her  as  his  wife 
in  his  letters  to  her  kinsfolk,  and  he  gave  her  by  his  will  a 
wife's  portion  in  his  estate.     If  we  accept  the  hypothesis, 
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however  unwarranted  by  the  proofs,  that  his  marriage  was 
invalid  at  the  outset,  we  must  still  admit  that  the  divorce  of 
the  first  husband,  to  say  nothing  of  his  death,  opened  the 
way  to  a  valid  union.  Upon  the  happening  of  either  of 
those  events,  if  both  parties  determined  to  enter  forthwith 
into  a  matrimonial  relation,  by  what  means,  short  of  a  mar- 
riage ceremony,  which  in  itself  would  have  been  a  scandal 
could  they  have  signalized  their  purpose  other  than  by  the 
open  and  undisguised  and  continuous  acts  of  recognition  of 
that  relation  which  they  bestowed  upon  each  other  in  every 
incident  of  their  daily  life?  Some  of  these  acts  may  have 
been  consistent  with  a  meretricious  alliance,  but  all  of  them 
together  were  repugnant  to  the  very  notion  of  such  a  state; 
and  it  taxes  credulity  to  assume  that  two  persons  who,  during 
this  long  period  and  after  all  impediments  to  a  marriage  had 
been  removed,  continually  asserted  by  word  and  deed  that 
they  were  married,  had  yet  never  actually  agreed  to  marry. 
The  evidence  before  us  will  not  adapt  itself  to  such  a  conclu- 
sion. On  the  contrary,  when  tested  by  the  rules  laid  down 
in  preceding  decisions,  it  establishes  to  our  entire  satisfaction 
the  validity  of  the  testator's  marriage.  The  petition  is  dis- 
missed. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 


Beishlag's  Estate. 

Decedent^  estates — Guardian  and  ward — Executors — Distri- 
bution to  wrong  person — Following  fund. 

The  orphans'  court  may  follow  the  funds  of  a  minor's  or  decedent's 
estate  into  the  hands  of  third  parties,  and  compel  restitution. 

In  pursuance  of  an  award  of  legacies  out  of  a  decedent's  estate,  to  a 
guardian  for  minors,  certain  mortgages  were  transferred  to  the  guardian, 
the  assignments  being  delivered,  however,  to  a  real  estate  broker  and  not 
recorded.  Subsequently  the  mortgages  were  sold  by  the  broker,  and 
with  the  assent  of  the  guardian  the  fund  was  paid  to  the  executor  of  the 
estate.  Upon  petition  of  the  legatees,  then  of  age,  under  the  original  award 
to  the  guardian.  Held^  that  the  court  would  follow  the  fund  into  the 
possession  of  the  executor  and  compel  him  to  make  restitution  to  the 
legatees. 

Petition  for  the  payment  of  legacies.  O.  C.  Philadelphia 
Co.     Oct.  T.,  1878,  No.  517. 


Henry  S.  Cattell,  for  petitioner. 
E,  0.  MichencTf  for  respondent. 
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Ashman,  J.,  Jan.  29,  1898.— The  question,  blended  of  law 
and  fact,  is  of  the  liability  of  the  respondent  for  the  amount 
of  an  award  in  favor  of  the  petitioners'  late  guardian.  The 
petitioners  are  grandchildren  of  the  testator,  and,  by  adjudi- 
cations of  the  first  and  second  accounts  of  the  executor  of  his 
will,  were  each  awarded,  on  May  6,  1892,  $2,514.22,  and  on 
March  6,  1895,  $1,022.73,  as  their  shares  of  the  estate. 

At  the  date  of  the  first  award  George  Beishlag,  Jr.,  the  ex- 
ecutor, was  in  partnership  with  Elizabeth  Supplee,  who  was 
the  wife  of  Henry  T.  Supplee,  the  guardian  of  the  then 
minors.  The  firm  was  engaged  in  the  building  and  sale  of 
houses,  and  it  employed  Supplee  as  manager  and  carpenter 
at  a  stated  salary.  Early  in  1892  it  completed  six  houses  on 
Springfield  avenue,  and  placed  on  each  house  a  mortgage  of 
$4,500.  Very  soon  after  the  award  of  May,  1892,  two  of 
these  mortgages  were  transferred  by  Beishlag  to  Supplee,  as 
guardian,  in  payment  of  the  legacies  to  the  petitioners  and 
to  another  grandchild  of  the  testator,  who  was  afterwards 
settled  with.  The  assignments  were  delivered  by  the  ex- 
ecutor to  a  real  estate  broker,  with  the  consent  and  in  the 
presence  of  the  guardian.  The  title  to  the  properties  had 
been  placed,  as  a  matter  of  convenience,  in  the  name  of  one 
Frank  Supplee,  a  nephew  of  the  guardian  and  a  straw  man, 
and  the  mortgages  had  been  made  by  Supplee  to  the  agent, 
who  in  turn  executed  the  assignment  to  the  guardian.  A  new 
set  of  buildings  were  under  way,  and  the  firm  were  pressed 
for  money.  The  broker,  acting  under  orders  from  Beishlag 
and  from  Supplee,  sold  the  assigned  mortgages  and  gave  the 
proceeds  to  the  executor,  by  whom  they  were  used  for  the 
purposes  of  the  partnership.  The  broker  testified  that  when 
he  handed  over  the  check  for  the  purchase-money  both  the 
executor  and  the  guardian  were  present.  He  also  declared 
that  the  assignments  were  never  recorded,  and  were  destroyed 
immediately  after  the  sale  of  the  mortgages.  The  firm  failed, 
and  in  December,  1896,  Supplee,  the  guardian,  died  insolvent, 
without  having  filed  an  account  and  without  any  settlement 
with  his  wards.  When  the  two  awards  of  $1,022.73  were 
made  in  his  lifetime  he  was  ordered  to  enter  additional  se- 
curity, but  failed  to  comply  with  the  decree;  and  those  sums 
were  paid  by  the  executor  directly  to  the  petitioners,  who 
had  then  attained  their  majority. 

An  older  brother  of  the  petitioners  testified  that  in  August, 
1895,  shortly  after  his  sister  had  reached  full  age,  he  received 
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a  note  from  the  executor,  requesting  an  interview.  The  ex- 
ecutor then  told  him  that  the  money  due  his  sister  was  in- 
vested in  mortgages,  which  required  to  be  sold,  and  he  solic- 
ited for  time  to  be  given  him  in  which  to  dispose  of  them, 
adding  that  a  present  sale  would  probably  cause  a  loss  which 
would  fall  upon  himself.  In  November,  1895,  he  remarked 
to  the  witness  that  he  hoped  to  be  able  to  settle  with  both 
of  the  legatees.  The  sister  testified  that  she  told  the  executor 
of  a  conversation  with  the  guardian,  in  which  the  latter  de- 
clared that  her  money  was  in  the  hands  of  the  executor.  To 
this  Mr.  Beishlag  replied  it  was  true  that  he  had  not  paid  the 
amount  over  to  the  guardian,  and  that  he  proposed  soon  to 
pay  it  directly  to  her  and  thereby  save  her  commissions.  He 
did  pay  her  $50  on  account  of  the  principal  of  the  legacy,  and 
two  semi-annual  instalments  of  interest.  The  executor  de- 
nied that  he  had  made  these  declarations  to  the  petitioners, 
and  asserted  that  he  had  simply  expressed  to  them  his  inten- 
tion to  aid  them  in  securing  their  portions. 

Looking  at  the  circumstances  thus  detailed  from  the  stand- 
point of  recent  decisions,  it  does  not  seem  essential  to  deter- 
mine whether  the  assignment  of  the  securities  to  the  guardian 
was  or  was  not  complete.  The  strong  indication,  however, 
is  that  no  delivery  of  the  assignments  or  mortgages  ever  in 
fact  took  place.  They  were  handed  to  the  broker,  who  was 
as  much  the  agent  of  the  assignor  as  of  the  assignee.  He 
must  have  understood  the  capacity  in  which  he  acted,  and 
his  understanding  on  that  score  is  best  told  in  his  own  words. 
To  the  question,  "Were  the  assignments  delivered  physically 
to  Mr.  Supplee?"  he  answered:  "I  could  not  say  that  posi- 
tively; no,  but  I  will  say  further  than  that  Mr.  Supplee  knew 
that  such  a  thing  had  been  done.  He  knew  that  those  as- 
signments were  there  in  the  office.  He  knew  the  assignment 
was  made  to  him  and  was  in  the  office.  That  he  did  know.  If 
Mr.  Supplee  had  come  to  the  office  and  requested  the  assign- 
ment of  those  two  mortgages,  I  would,  of  course,  have  been 
in  duty  bound  to  hand  it  to  him,  and  I  would  have  done  it." 
Q.  "Would  you  have  done  that  without  the  assent  of  Mr. 
George  Beishlag,  Jr.?  Would  you  have  assigned  those  two 
mortgages  to  a  third  party  and  handed  over  the  money  to 
Henry  T.  Supplee  without  the  assent  of  George  Beishlag, 
Jr.?"  A.  "I  don't  know  as  I  would  have  assigned  them  to 
anybody  else."  Q.  "And  handed  the  proceeds  over  to 
Henry  T.  Supplee  without  the  assent  of  George  Beishlag, 
Jr.?"     A.  "No;  I  don't  know  as  I  would,  because  I  was  in  a 
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position  of  acting  in  conjunction  for  both  of  them.  My  po- 
sition in  the  matter  was  merely  the  position  of  an  automaton. 
I  was  merely  carrying  out  what  they  required."  The  rest  of 
his  testimony  showed  as  clearly  as  the  quoted  portion  that 
at  every  stage  of  these  transactions  the  executor  and  the 
guardian  acted  in  concert,  and  that  the  trend  of  their  con- 
certed endeavors  was  towards  the  advancement  of  the  in- 
terests of  the  firm  of  which  Beishlag  was  the  active  member. 
This  concert  of  action  was  directly  opposed  to  the  relations 
which  the  law  had  imposed  upon  the  parties.  The  duty 
which  the  executor  bore  to  the  estate  of  his  testator  was  di- 
rectly the  reverse  of  the  responsibility  of  the  guardian  to  the 
estate  of  his  wards.  The  executor  as  a  debtor  was  bound  to 
pay,  and  the  guardian  as  a  creditor  to  receive  and  retain;  and 
the  only  way  in  which  these  respective  obligations  could  be 
met  was  by  an  absolute  and  unconditional  payment.  How 
can  it  be  said  that  the  executor  complied  with  the  order  of 
the  court  to  pay  when  he  placed  the  assignment  of  the  mort- 
gage in  the  hands  of  a  third  party,  who  declared  that  he 
would  not  deliver  the  instrument  to  the  assignee  without 
further  permission  of  the  assignor? 

Waiving  this  point,  however,  we  will  assume  that  the  de- 
posit of  the  assignment  with  the  broker  constituted  a  delivery 
to  the  guardian.  The  subsequent  receipt  by  the  executor 
of  the  proceeds  of  the  mortgages  and  their  application  to  the 
uses  of  his  firm  constituted  a  fraud  upon  the  petitioners  quite 
as  great  as  his  alleged  fraud  of  non-payment;  and  it  does  not 
matter  whether  the  moneys  came  to  him  as  executor  or  as 
a  stranger  to  the  estate.  Neither  does  the  fact  that  the 
guardian  participated  in  the  fraud,  and  was  equally  responsi- 
ble to  the  injured  parties,  take  away  their  right  of  redress 
against  the  former  wrong-doer.  Brooke's  Ap.,  102  Pa.  150, 
and  Savings  Bank's  Ap.,  123  Pa.  356,  are  distinct  illustrations 
of  the  principle  that  the  orphans'  court  may  follow  the  funds 
of  a  minor's  or  decedent's  estate  into  the  hands  of  third  par- 
ties and  compel  restitution.  In  the  first  of  these  cases  a  guar- 
dian agreed  that  his  surety  should  retain  certain  property 
recovered  by  him  for  the  estate  until  the  minor  should  be  of 
full  age;  and  in  the  second  case  an  executor  assigned  to  the 
savings  bank  securities  belonging  to  his  testator's  estate  as 
security  for  his  individual  debt;  and  in  both  the  return  of  the 
funds  to  the  estate  was  decreed.  In  the  case  before  us,  the 
property,  fully  identified,  was  found  in  the  custody  of  the 
respondent   executor,   and   the   legatees,   who   are  now  of 


Digitized  by  VjOOQ IC 


20.]  COUNTY  CX)URT  REPORTS.  687 

[Beishlag's  Estate.] 

full  age,  are  entitled  to  claim  under  the  award  to  the  guar- 
dian. 

The  prayer  of  the  petition  for  payment  oi  the  legacies  with 
interest  is  granted. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa 


Makin'B  Estate. 


Trustees — Improper  investments — Surcharge — Compensation  of 
retiring  trustee. 

An  investment  of  trust  funds  in  third  and  fourth  mortgages  is  unwar- 
ranted, and  the  trustee  so  investing  will  be  surcharged  with  the  principal, 
as  well  as  with  due  and  unpaid  interest. 

The  rule  that  compensation  will  not  be  allowed  to  a  trustee  out  of  the 
corpus  of  an  estate  until  the  termination  of  the  trust,  does  not  neces- 
sarily apply  to  a  trustee  upon  his  retiring  from  the  trust.  In  such  case 
reasonable  compensation  may  be  allowed  the  trustee  if  he  has  been 
honest  and  faithful  in  the  discharge  of  his  duties,  even  though  he  may 
have  exercised  mistaken  judgment. 

Exceptions  to  adjudication.  O.  C.  Philadelphia  Co.  April 
T.,  1892,  No.  512. 

The  account  was  filed  by  the  testamentary  trustee,  in  pur- 
suance of  an  order  of  court  based  upon  a  petition  filed  by  the 
cestuis  que  trustent,  alleging  mismanagement  and  insolvency 
of  the  trustee.  The  purpose  of  the  account  was  to  ascertain 
with  what  the  accountant  should  be  charged  prior  to  relin- 
quishing the  trust.     The  estate  was  not  yet  distributable. 

F.  //.  Thole  and  W.  W.  Ker,  for  accountant. 
/.  C.  Jones,  contra. 

Hanna,  p.  J.,  Jan.  29,  1898.— The  terse  and  concise  lan- 
guage of  the  auditing  judge  applied  to  the  so-called  invest- 
ments clearly  demonstrates  the  mistaken  conduct,  to  say  the 
least,  of  the  trustee.  Three  mortgages  prior  to  that  repre- 
senting part  of  the  trust  moneys,  and  in  another  instance  two 
mortgages  prior  to  that  representing  another  portion  of  the 
trust  moneys,  are  well  characterized  as  improper  investments; 
"and  so  measured  they  certainly  cannot  receive  the  approval 
of  a  court."  Thus,  there  is  no  escape  by  the  trustee  from 
the  surcharge  for  which  he  is  liable,  together  "with  the  in- 
terest due  and  unpaid  thereon." 

The  account  comprises  only  the  principal  of  the  trust,  and 
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therein  the  trustee  claims  to  be  allowed  commissions  at  the 
rate  of  five  per  cent,  upon  the  entire  corpus  of  the  fund,  con- 
sisting of  investments  upon  bond  and  mortgage  and  proceeds 
of  sale  of  real  estate.  The  cestui  que  trust  for  life  objects  to 
the  credit,  and  the  objection  was  in  part  sustained,  the  audit- 
ing judge  reducing  the  commissions  to  three  per  cent.  But 
this  is  further  objected  to  on  behalf  of  the  life-tenant. 

It  is  true  the  well  settled  rule  is  that  commissions  are  not 
to  be  allowed  a  trustee  out  of  the  corpus  of  the  trust  estate 
until  the  final  determination  of  the  trust  and  distribution  of 
the  fund  or  estate,  real  or  personal.  And  his  services  are  to 
be  compensated  by  an  allowance  out  of  the  income:  Hosier's 
Est.,  i6i  Pa.  467;  Mintzer's  Est,  18  Phila.  97. 

This  is  the  general  rule,  and  will  be  adhered  to  unless  it  be 
shown  that  the  trustee  has  rendered  extraordinary  and  val- 
uable services  to  the  trust  estate,  whereby  it  has  been  greatly 
benefited,  and  it  will  be  inequitable  to  deprive  him  of  com- 
pensation until  the  determination  of  the  trust,  as  in  Thouron's 
Est,  182  Pa.  126. 

But  we  are  not  aware  it  has  ever  been  held  that  upon  the 
severance  of  the  relation  of  trustee  and  cestui  que  trust, 
whether  by  death  of  the  trustee,  or  his  removal  or  discharge 
upon  his  own  request  or  agreement  with  the  cestui  que  trust, 
he  is  not  entitled  to  compensation  out  of  the  corpus  of  the 
estate  for  services  theretofore  rendered  and  responsibility  as- 
sumed, unless  such  fraud,  negligence  and  failure  in  duty  be 
shown  as  will  deprive  him  of  the  compensation  always  al- 
lowed a  faithful  trustee.  That  such  compensation  is  not 
objectionable  and  should  be  allowed  is  recognized  in  Hos- 
ier's Estate  and  Mintzer's  Estate,  supra,  and  also  in  Thouron's 
Estate,  supra,  where  Mr.  Justice  Green  said  the  facts  in  that 
case  were  "sufficient  to  constitute  an  exception  to  the  ordi- 
nary rule,  that  commissions  cannot  be  allowed  on  the  prin- 
cipal of  a  trust  until  the  termination  of  a  trust  or  of  the  trus- 
tee's relation  to  it." 

We  therefore  think  a  distinction  can  be  made  in  the  pres- 
ent case.  The  trustee  has  acted  for  a  number  of  years  faith- 
fully and  honestly,  and  now,  as  was  stated  by  counsel,  is 
desirous  of  relinquishing  the  trust,  which  meets  with  the  ap- 
proval of  the  cestui  que  trust;  and  although  it  is  considered 
he  made  an  improper  use  and  investment  of  a  portion  of  the 
trust  fund,  still  it  was  more  an  error  of  judgment.  No  loss 
has  ensued  to  the  trust  estate,  and  he  is  in  possession  of  the 
moneys  thus  improperly  invested  wherewith  to  reimburse  the 
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estate,  and  makes  no  objection  to  being  charged  therewith. 
As  his  connection  with  the  trust  will  end  upon  his  discharge 
and  payment  of  the  investments  and  moneys  of  the  estate  to 
his  successor,  when  appointed  and  qualified,  we  see  no  rea- 
son to  justify  the  disallowance  to  him  of  the  reasonable  and. 
moderate  compensation  awarded  for  his  past  services,  etc. 

The  exceptions  of  the  trustee  are  dismissed.  The  first  ex- 
ception of  the  cestui  que  trust  for  life  is  dismissed  and  the 
second  sustained,  as  the  trustee  should  be  charged  with  law- 
ful interest  on  the  mortgage  for  $i,6oo  from  April  i,  1895. 
A  final  decree  will  be  prepared  by  counsel  in  accordance  here- 
with. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 


Commonwealth  ex  rel.  McCormick,Attomey-Qeneral,  v.  Pennsyl- 
vania Building  and  Loan  Association  of  Altoona. 

Bui/ding'  associations — Application  for  receiver  under  Act  of 
i8g^ — Assets — How  to  detertnine  solvency. 

When  a  building  association  is  what  is  known  as  a  national  association ; 
has  been  for  several  years  on  the  verge  of  bankruptcy;  has  been  very 
carelessly  managed;  its  expenses  have  been  out  of  all  proper  proportion 
to  the  amount  of  business  transacted,  and  when  some  of  its  officers  have 
at  times  had  in  view  their  own  interests  as  against  the  interests  of  the 
association,  a  receiver  will  be  appointed  upon  application. 

Under  proper  circumstances  unpaid  dues  are  an  available  asset,  but 
when  the  amount  has  been  suffered  to  reach  undue  proportions,  while 
at  the  same  time  the  association  has  been  struggling  to  keep  its  head 
above  water,  and  when  the  association  is  not  local  in  its  character,  it  is 
an  asset  of  very  doubtful  value. 

The  solvency  of  a  building  association  must  be  looked  at  not  from  a 
book-keeping,  but  from  a  sound  business  point  of  view,  and  without  at- 
tempting to  marshal  the  assets  and  liabilities,  item  by  item,  it  must  be 
determined  what  action  will  best  conserve  the  interest  of  the  parties  and 
of  the  public. 

Suggestion  by  attorney-general.  C.  P.  Dauphin  Co.  742 
Com.  Docket. 

B.  F,  Gilkeson,  banking  commissioner,  for  the  common- 
wealth. 

A,  A.  Stevens,  for  defendant. 

SiMONTON,  P,  J.,  Feb.  I,  1898. — ^This  proceeding  origi- 
nated in  an  application  by  certain  stockholders  of  the  corpo- 
ration defendant  to  Hon.  B.  F.  Gilkeson,  commissioner  of 
banking  of  the  state  of  Pennsylvania,  representing  that  the 
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business  of  defendant  was  being  illegally  conducted  with  re- 
spect to  the  order  in  which  applications  for  withdrawals  were 
acted  upon  and  paid;  that  the  expenses  incurred  in  the  opera- 
tion of  said  association  are  now,  and  have  been  for  a  long 
time  past,  greatly  in  excess  of  any  amount  which  ought 
properly  to  be  expended;  and  that  said  association  is  insol- 
vent. Upon  this  application  the  association  defendant  was 
cited  to  a  hearing  before  the  attorney-general  and  the  com- 
missioner of  banking,  and  as  a  result  of  the  hearing  a  tem- 
porary receiver  of  the  assets  of  the  association  was  appointed 
by  the  banking  commissioner,  and  proceedings  were  com- 
menced in  this  court  by  suggestion  of  the  attorney-general, 
asking  the  court  to  make  an  order  requiring  the  association 
to  appear  and  show  cause  "why  its  business  should  not  be 
closed  and  a  receiver  be  appointed  to  take  charge  of  its  prop- 
erty and  wind  up  its  business."  These  proceedings  were  in- 
itiated and  conducted  under  Section  9  of  the  Act  of  Feb.  11, 
1895,  which  provides  that  upon  a  case  thus  arising  "said 
court,  or  law  judge  thereof,  after  hearing  the  allegations  and 
proofs  of  the  respective  parties,  shall  make  such  order  in  the 
matter  as  the  interest  of  the  parties  and  that  of  the  public  may 
require." 

When  the  case  came  on  to  be  heard  it  appeared  from  the 
evidence  produced,  oral  and  documentary,  including  the  re- 
ports of  official  examiners,  and  we  so  find,  that  the  associa- 
tion defendant  is  what  is  known  as  a  national  association; 
that  it  has  been  for  several  years  on  the  verge  of  bankruptcy; 
that  it  has  been  very  carelessly  managed;  that  its  expenses 
have  been  out  of  all  proper  proportion  to  the  amount  of 
business  transacted,  and  that  some  of  its  officers  have  at  times 
had  in  view  their  own  interests  as  against  the  interests  of  the 
association. 

Much  of  the  testimony  was  directed  to  the  question 
whether  the  association  was  solvent  on  Dec.  31,  1897.  If 
this  be  looked  upon  as  a  question  of  book-keeping  the  an- 
swer will  depend  upon  the  allowance  or  non-allowance  of 
certain  items  claimed  by  the  association,  and  denied  by  the 
banking  commissioner,  to  be  substantial,  available  assets. 
The  largest  of  these  was  the  item  of  "unpaid  dues,"  amount- 
ing to  $19,345.58.  We  have  no  doubt  that  under  proper 
circumstances  "unpaid  dues"  are  an  available  asset;  but  when 
the  amount  has  been  suffered  to  reach  the  proportions  shown 
in  this  case,  while  at  the  same  time  the  association  has  been 
struggling  to  keep  its  head  above  water,  and  when  the  asso- 
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ciation  is  not  local  in  its  character,  as  all  building  associations 
ought  to  be,  but  has  been  doing  business  throughout  the  state 
from  Philadelphia  to  Pittsburg,  it  will  be  readily  seen  that  it 
is  an  asset  of  very  doubtful  value.  The  same  may  be  said, 
except  as  to  proportions,  of  the  much  smaller  items  of  fines, 
lease  on  building,  insurance  and  taxes  advanced  and  legal 
expenses.  And  it  is  not  at  all  probable  that  the  whole 
amount  at  which  the  two  principal  items  of  assets,  namely, 
mortgages,  $92,269.84,  and  real  estate,  $26,255,  ^ire  credited, 
could  be  realized  from  them.  If  it  could  it  would  certainly 
be  an  exceptional  case.  We  are  certain  that  no  responsible 
business  man  would  agree  to  assume  the  liabilities  of  the 
association  for  the  consideration  of  its  assets. 

We  must,  therefore,  look  at  the  matter  not  from  a  book- 
keeping, but  from  a  sound  business  point  of  view,  and  with- 
out attempting  to  marshal  the  assets  and  liabilities,  item  by 
item,  must  determine  what  action  will  best  conserve  the  in- 
terest of  the  parties  and  of  the  public. 

After  the  most  careful  consideration  we  are  unable  to  see 
that  any  interests  would  be  promoted  by  continuing  the  busi- 
ness of  the  association.  At  best  none  could  profit  by  this 
course  unless  at  the  expense  of  others,  for  the  only  way  the 
association  could  possibly  float  for  a  time,  if  we  should  permit 
it  to  continue  business,  would  be  by  using  the  credit  it  might 
obtain  on  account  of  the  favorable  decree  of  the  court  to  en- 
list new  members,  and  with  the  funds  thus  secured,  in  addi- 
tion to  collections  on  its  mortgages,  paying  off  earlier  mem- 
bers who  are  demanding  to  withdraw,  to  the  ultimate  detri- 
ment of  the  later  accessions. 

We  think  the  history  of  national  building  associations  tends 
strongly  to  show  that  in  the  nature  of  the  case  it  is  almost 
impossible  for  them  to  succeed.  There  are  so  many  details 
of  comparatively  small  payments  of  dues,  not  to  speak  of 
fines,  that  the  expense  and  risk  of  collecting  them  unduly 
encroaches  on  the  income,  and  in  making  loans  and  taking 
mortgages  so  much  must  be  left  to  agents,  or  transacted  by 
home  officers  at  great  expense,  that  the  business  can  hardly 
be  profitable.  All  this  has  been  so  thoroughly  demonstrated 
by  the  experience  of  these  associations  that  in  our  opinion 
the  public  is  not  benefited  by  their  existence;  and  we  are 
persuaded  that  if  we  should  authorize  this  association  to  con- 
tinue business  it  would  be  a  mere  question  of  time  when  an- 
other failure  would  be  added  to  the  already  large  list. 

After  a  full  and  careful  consideration  of  the  whole  case  we 
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feel  compelled  to  order  and  decree  that  a  permanent  receiver 
be  appointed  to  take  charge  of  the  assets  of  the  defendant, 
the  Pennsylvania  Building  and  Loan  Association  of  Altoona, 
and  to  wind  up  its  business,  and  John  M.  Dale,  Esq.,  is  hereby 
appointed  permanent  receiver  of  said  association,  and  is  di- 
rected to  give  bond  in  the  sum  of  $200,000,  with  security,  to 
be  approved  by  this  court,  and  thereu|>on  to  proceed  to  wind 
up  the  business  and  affairs  of  said  corporation  under  and  sub- 
ject to  the  orders  of  the  court. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Qrant  Club  of  Mount  Oliyer. 

Corporations — Charters — Political  clubs. 

The  court  will  refuse  a  charter  for  a  political  club  where  such  a  charter 
would  practically  authorize  the  club  to  sell  liquor  without  a  license  and 
on  every  day  of  the  week. 

Application  for  charter.  C.  P.  No.  3,  Allegheny  Co.  Nov. 
T.,  1897,  No.  679. 

A,  N.  Hunter,  for  appellant. 

McClung,  J.,  Nov.  20,  1897. — As  the  law  now  stands,  and 
taking  into  consideration  our  experience  in  these  matters,  to 
charter  an  association,  such  as  the  one  now  applying,  is  prac- 
tically to  authorize  it,  during  the  time  of  its  existence,  to  sell 
liquor  without  the  payment  of  any  license  fee,  and  on  every 
day  in  the  week,  and  also  without  being  subject  to  such  con- 
trol as  can  be  and  is  in  practice  exercised  over  the  licensed 
dealer.  Under  such  circumstances  we  are  unable  to  certify 
that  the  incorporation  would  not  be  injurious  to  the  com- 
munity, even  although  the  immediate  purposes  as  set  forth 
in  the  charter  are  wholly  unobjectionable.  We  have  hence 
concluded  that  it  is  our  duty  to  decline  to  charter  this  club. 
And  the  application  is  refused. 

We  do  not  know  anything  about  the  present  intention  of 
those  managing  the  club  as  to  the  sale  of  liquor,  nor  does  this 
affect  the  question  before  us.  It  might  be  run  now  and  for 
years  in  a  perfectly  unobjectionable  manner,  and  yet  finally 
become  very  injurious  to  the  community. 

And  now,  to  wit,  Nov.  20,  1897,  the  application  for  a 
charter  of  incorporation  in  this  case  is  refused. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa. 
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missioners. 

County  commissioners — Unissued  warrants — Public  officers. 

Suit  cannot  be  brought  upon  a  county  commissioners'  warrant  where 
such  warrant  has  never  been  delivered  by  the  commissioners  to  the  payee. 

A  county  may  plead  the  statute  of  limitations  to  a  claim  for  costs 
where  no  demand  has  been  made  for  their  payment  for  nine  years. 

//  seetftSf  that  the  court  of  common  pleas  has  jurisdiction  to  entertain 
a  petition  for  mandamus  against  county  commissioners  to  compel  the 
payment  of  witness  fees  for  services  in  the  quarter  sessions. 

Petition  for  mandamus.  C.  P.  Crawford  Co.  Feb.  T., 
1898,  No.  III. 

A.  G.  Church,  for  plaintiff;  C  W.  Tyler,  for  defendant. 

Thomas,  P.  J.,  March  29,  1898. — On  Jan.  6,  1898,  the 
relator  in  this  case  presented  his  petition  setting  forth  that  he 
was  duly  and  regularly  subpoened  to  serve  as  a  witness  on 
behalf  of  the  commonwealth  in  the  Commonwealth  v.  Charles 
Butterfield,  at  No.  20,  May  Sessions,  1888,  in  the  quarter  ses- 
sions of  the  peace,  in  and  for  the  county  of  Crawford,  which 
said  defendant  was  indicted  for  the  crime  of  statutory  burg- 
lary. That  the  relator,  in  compliance  with  the  commands  of 
said  subpoena,  was  in  attendance  on  the  court  two  days  during 
the  month  of  May,  1888,  and  was  sworn  as  a  witness  on  behalf 
of  the  commonwealth  in  said  case.  That  on  Sept.  12,  1888,  the 
district  attorney  in  and  for  said  county  duly  certified  to  the 
clerk  of  courts  the  costs  of  your  petitioner  in  said  case,  and 
on  the  same  day  the  said  clerk  of  courts  duly  certified  the 
same  to  the  commissioners  of  Crawford  county,  in  accordance 
with  law  and  the  practice  of  said  court.  That  there  is 
due  the  relator,  as  witness  fees  in  said  case,  the  sum  of  $2.50, 
which  the  relator  has  never  received,  though  he  has  made  de- 
mand therefor. 

After  answer  thereto  had  been  made,  on  Jan.  20,  1898,  the 
said  relator  filed  an  amended  petition  on  Feb.  28,  1898,  which 
set  forth  that  the  county  commissioners  of  Crawford  county 
did,  on  or  about  the  time  that  the  clerk  of  said  court  of  quarter 
sessions  certified  said  bill  to  them,  "issue,  or  cause  to  be  issued, 
a  certain  order  or  warrant"  on  the  treasurer  of  Crawford 
county,  and  duly  signed  by  the  said  commissioners,  or  a  ma- 
jority of  them,  and  duly  attested  by  their  clerk,  for  the  amount 
of  said  costs  due  and  payable  to  petitioner,  which  warrant  or 
order  was  never  delivered  to  petitioner,  nor  to  any  one  in  his 
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behalf,  but  is  now  in  the  hands  and  possession  of  the  com- 
missioners of  the  county  of  Crawford,  as  bailees  or  custo- 
dians; and  after  setting  forth  said  facts,  prays  for  a  mandamus 
upon  said  county  commissioners,  ordering  and  commanding 
them  to  deliver  up  to  the  petitioner,  or  some  one  in  his  behalf, 
the  said  warrant  for  the  payment  of  said  costs. 

The  answer  makes  defence  to  said  claim  of  a  two-fold  na- 
ture: First,  that  the  court  of  common  pleas  of  Crawford 
county  has  no  jurisdiction  to  gjant  a  mandamus  in  this  case 
as  prayed  for,  inasmuch  as  the  plaintiff's  claim  is  for  witness 
costs  in  a  case  tried  in  the  court  of  quarter  sessions,  and  al- 
leges that  said  court  of  quarter  sessions  has  exclusive 
jurisdiction  over  all  matters  relating  to  said  cause,  and  con- 
sequently over  the  matter  herein  at  issue.  And,  second,  that 
even  though  the  court  of  common  pleas  should  have  jurisdic- 
tion, the  plaintiff  is  too  late  in  making  appUcation  for  a  man- 
damus, compelling  them  to  pay  said  costs  more  than  six  years 
after  they  became  due  and  demandable,  and  claiming  the 
right  to  interpose  the  statute  of  limitations  as  a  bar  to  the 
plaintiff's  right  to  any  order  of  the  court  directing  the  de- 
fendants to  pay  said  costs,  or  to  the  payment  of  the  same. 

The  matter  set  forth  in  the  amended  petition  can  scarcely 
be  available  to  materially  aid  the  relator  in  his  claim  on  his 
original  petition.  It  is  alleged  that  the  county  commis- 
sioners, or  their  predecessors  in  office,  did,  in  the  year  1888, 
"issue"  a  county  order  or  warrant  to  the  relator  in  payment 
of  the  costs  then  due  him.  It  appears,  however,  from  the 
relator's  own  amended  petition  that  the  said  commissioners 
nor  their  successors  in  office  have  never  delivered  to  the  re- 
lator, nor  any  person  for  him,  the  said  order  so  "issued." 
Under  the  circumstances  therein  related  we  do  not  under- 
stand that  there  has  ever  been  issued  to  or  on  behalf  of  the 
relator  an  order  or  warrant  for  the  payment  of  said  costs. 
Webster  defines  the  word  "issue"  to  mean  "to  send  out;  to 
put  in  circulation;  to  deliver  for  use;  to  deliver  by  authority." 
And,  inasmuch  as  the  said  order  or  warrant  was  never  deliv- 
ered, but  has  been  constantly  in  the  possession  and  control 
of  the  county  commissioners  of  Crawford  county,  we  see  no 
reason  why  the  relator,  or  any  other  person,  can  claim,  any 
individual  right  to  said  piece  of  paper.  It  may  be  that  the 
county  commissioners  at  that  time  executed  that  which  might 
have  become  a  binding  and  legal  obligation,  had  they  ever 
employed  it  for  that  purpose,  but  certainly  we  think  it  cannot 
be  contended  that  the  same  would  be  available  to  the  relator 
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or  any  other  person  until  voluntarily  delivered  by  the  said 
county  commissioners. 

We  certainly  do  not  understand  why  the  commissioners 
or  their  clerk  should  have  performed  the  act  recited  in  the 
relator's  amended  petition,  and  certainly  it  was  not  such  an 
act  as  could  be  commended,  but,  nevertheless,  the  instru- 
ment constantly  remained  in  their  possession  and  control, 
and  they  had  exclusive  authority  over  it  from  the  time  of 
its  execution  until  delivery.  And  until  delivery  of  the  same 
is  made  we  see  no  possible  method  by  which  the  relator  could 
acquire  any  property  interest  in  this  writing  or  piece  of  paper. 
It  is  in  law  no  more  that  a  mere  personal  memorandum.  If 
they  at  any  time  see  fit  to,  or  are  compelled  to  pay  the  claim 
to  which  the  same  relates,  they  are  in  no  way  bound  to  em- 
ploy this  particular  writing  in  so  doing. 

The  paper  is  their  own,  and  however  convenient  a  matter 
it  may  be  to  them,  or  what  particular  benefit  or  assistance 
it  may  be  to  them  in  transacting  the  business  of  their  office, 
is  their  own  affair,  with  which  we  have  no  concern.  It  does 
not  even  appear  that  the  same  was  drawn  by  the  authority  or 
direction  of  the  commissioners,  as  a  board,  nor  that  they  in 
their  official  capacity  ever  acted  upon  the  claim  referred  to. 

At  all  times  from  the  incurring  of  the  obligation  of  the 
county  to  the  relator  his  right  of  action  was  upon  the  claim 
he  had  against  said  county,  imposed  upon  it  by  Act  of 
Assembly,  and  at  no  time  did  he  have  any  right  to  have  this 
particular  order,  or  warrant,  or  piece  of  paper  to  which  he 
refers  delivered  to  him. 

At  the  time  of  argument  answer  had  not  yet  been  inter- 
posed as  to  the  amended  petition,  for  the  reason  that  the 
same  was  filed  on  the  day  set  for  the  argument;  but  the  same 
was  argued  as  though  answer  thereto  had  been  made, 
and  which  should  be  filed  later. 

The  first  objection  raised  by  the  defendant's  original  an- 
swer is  one  as  to  the  jurisdiction  of  this  court.  If  this  were 
the  only  available  defence  set  up  in  the  answer  we  would  be 
disposed  to  hold  it  as  not  sufficient  in  this  case. 

It  is  true  that  the  court  of  quarter  sessions  has  no  power 
to  award  the  common-law  writ  of  mandamus;  but  that  it  may 
enforce  its  orders,  judgments  and  decrees  against  its  officers 
and  all  persons  legally  bound  by  such  judgments  and  decrees: 
In  re  Opening  Spring  Street,  112  Pa.  258;  In  re  Sedgley 
Avenue,  88  Pa.  509. 

The  claim  in  this  case  is  an  obligation  against  the  county 
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imposed  by  law  in  favor  of  relator  for  services  rendered  in 
the  court  of  quarter  sessions.  The  law  does  not  specifically 
give  such  claims  the  effect  of  a  judgment,  order  or  decree 
against  the  county.  The  claim  comes  certified  to  the  county 
commissioners  without  their  having  had  any  opportunity  to 
determine  or  test  its  accuracy,  or  legally  know  of  its  exist- 
ence. 

We  certainly  think  that  the  law  never  intended  to  make 
this  anything  more  than  a  lawful  claim  against  the  county, 
to  be  collected  in  the  same  manner  as  other  claims.  We  are 
of  opinion  that  the  action  had  in  the  court  of  quarter  sessions 
is  not  such  as  to  conclude  the  county,  and  to  limit  the  rights 
of  claimant  to  that  court  for  the  collection  of  his  costs  any 
more  than  it  would  be  the  policy  of  the  law  to  confine  to  a 
justice's  court  the  collection  of  such  costs  as  the  law  imposes 
upon  the  county  in  criminal  proceedings  had  and  terminated 
before  justices  of  the  peace. 

The  second  objection  set  up  by  the  answer,  it  seems  to  us, 
is  certainly  available  and  sufficient.  Where  costs  become 
due  and  demandable,  as  is  shown  even  by  the  petition  in  this 
case,  and  the  demand  is  not  made  or  enforced  for  nine  years 
thereafter,  we  think  the  county  has  a  perfect  right  to  set  up 
the  bar  of  the  statute  of  limitations,  and  that  said  bar  will 
avail  them:  Zeidler  v.  The  County,  i  Kulp,  448.  The 
party  who  applies  for  the  mandamus  must  have  a  well- 
defined,  specific  and  legal  right  for  which  there  is  no  specific 
legal  remedy  before  a  mandamus  will  be  granted.  We  do 
not  think  that  the  relator  in  this  case  has  shown  such  stand- 
ing as  would  warrant  us  in  allowing  the  writ  prayed  for: 
Borough  of  Easton  v.  Lehigh  Water  Co.,  97  Pa.  554;  Com- 
monwealth V.  Guardians,  13  W.  N.  C.  61 ;  James  v.  The  Com- 
missioners of  Bucks  County,  13  Pa.  y2\  Commonwealth  v. 
Commissioners  of  Philadelphia,  2  Wharton,  286. 

The  writ  of  peremptory  mandamus  is,  therefore,  refused, 
at  the  cost  of  the  relator. 

From  James  D.  Roberts,  Esq.,  Meadville,  Pa. 


Bidgway  v.  Speilman  and  wife. 

Slander — Htisband  and  wife —  Wife's  torts, 
A  husband  is  liable  in  damages  for  slanderous  words  spoken  by  his  wife. 

Rule  for  new  trial.     C.  P.  No.  2,  Allegheny  Co.     Oct.  T., 
1896,  No.  786. 


Digitized  by  VjOOQ IC 


20.]  COUNTY  COURT  REPOK'IS.  597 

[Ridgway  v.  Speilman  and  wife.] 

Thomas  M,  Marshall  and  Rody  P.  Marshall,  for  plaintiff. 
William  Reardon,  for  defendants. 

White,  P.  J.,  March  19,  1898. — ^The  evidence,  if  believed 
by  the  jury,  justified  a  verdict,  and  the  amount  is  not  exces- 
sive.    A  new  trial,  therefore,  is  refused. 

The  slanderous  words  were  uttered  by  the  wife.  It  was 
suggested  at  the  trial  that  the  husband  was  not  liable.  The 
jury  were  instructed,  if  they  found  for  the  plaintiff,  to  find 
against  both  defendants,  subject  to  the  opinion  of  the  court 
in  banc,  whether  the  husband  was  liable  for  the  slanderous 
words  uttered  by  his  wife,  and  if  not  the  judgment  should  be 
entered  against  the  wife  alone. 

It  was  held  by  some  of  the  county  courts  that,  under  Sec- 
tion 2  of  the  Act  of  June  3,  1887,  P.  L.  332,  a  husband  was 
not  liable  for  damages  recovered  against  his  wife.  But  that 
Act  was  repealed  by  the  Act  of  June  8,  1893,  Section  6,  and 
by  Section  3  she  is  exempt  from  arrest  or  imprisonment  for 
her  torts.  I  know  of  no  other  Act  that  exempts  the  husband 
from  liability  for  damages  recovered  against  his  wife  for  her 
torts.  Of  course  her  estate  may  be  first  liable,  and  the  court 
can  control  an  execution  in  that  respect. 

The  reserve  question  is  decided  against  the  husband,  and 
judgment  is  directed  to  be  entered  against  both  defendants 
on  payment  of  the  verdict  fee. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa. 


Consumers*  Brewing  Company  Licenses. 

Liquar  license — Brewers  —  Retailers — Acts  of  June  p,   tSqi, 
June  21,  i8q7,  and  July  jo,  iSgy — Amendments. 

Under  the  Act  of  June  9,  1891,  requiring  that  "all  wholesale  dealers, 
brewers,  distillers,  rectifiers,  compounders,  storekeepers  and  agents 
having  stores  or  offices  within  this  commonwealth,  dealing  in  intoxicating 
liquors,  either  spirituous,  vinous,  malt  or  brewed,  shall  pay  for  each 
separate  store,  brewery,  distillery,  rectifying  or  compounding  establish- 
ment or  agency,  an  annual  license,"  and  the  Act  of  June  21,  i897»  which 
provides  that  any  brewer  of  malt  or  brewed  liquors  within  this  common- 
wealth, upon  paying  into  the  state  treasury  for  the  use  of  the  common- 
wealth, the  sum  of  $i«ooo  annually,  shall  sell  and  deliver,  etc. — provided, 
however,  that  any  individual,  firm  or  corporation  operating  "more  than 
one"  brewery  shall  pay  for  each  separate  brewery  so  operated,  the  sum 
of  $1,000;  and  the  Act  of  July  30,  1897,  which  grades  the  license  fee  to 
be  paid  by  wholesale  dealers  for  each  separate  store,  brewery,  distillery, 
rectifying,  compounding  or  bottling  establishment  or  agency,  according 
to  the  number  of  barrels  produced  during  the  preceding  year;  provided, 
however,  that  any  individual,  firm  or  corporation  operating  more  than 
one  brewery,  shall  pay  for  each  separate  brewery  so  operated  the  sum  ot 
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$1,000  annually;  and  also  provided,  that  the  amount  to  be  paid  to  the 
state  treasurer  shall  not  be  less  than  the  amount  required  to  be  paid 
under  the  brewers*  classification,  according  to  the  amount  (quantity)  of 
product  as  provided  by  said  Act,  a  brewing  company  has  a  lawful  right 
to  own  and  operate  more  than  one  brewery  and  to  have  a  license  for  each 
separate  brewery  so  operated. 

A  liquor  license  petition  defective  by  reason  of  blanks  left  which  have 
not  been  filled,  may  be  amended  by  filling  the  blanks. 

Liquor  licenses  are  granted  under  a  system  composed  of  many  statutes, 
and  neither  the  mention  nor  the  omission  of  any  one  of  them  in  the 
form  of  the  petition  militates  against  the  application. 

By  the  Act  of  June  9,  1891,  which  provides  that  "the  ownership 
of  stock  in  an  incorporated  company,  distilling  or  brewing  said  liquors, 
shall  not  debar  the  owner  thereof  from  obtaining  a  license  under 
this  Act,"  the  privilege  is  given  to  wholesale  dealers  only,  and  by 
necessary  implication  it  is  withheld  from  retail  dealers.  In  this  case, 
as  the  question  was  new,  time  was  given  to  retail  dealers  to  dispose  of 
their  stock  and  file  an  affidavit  to  that  effect 

Petitions  for  licenses  and  remonstrances  thereto.  Q.  S. 
Philadelphia  Co.     March  T.,  1898. 

Samuel  Dickson,  Hampton  L.  Carson  and  R.  0.  Moon,  for 
petitioners. 
Henry  J.  McCarthy  and  Lewis  D.  Vail,  for  remonstrants. 

• 

Arnold,  P.  J.,  March  29,  1898. — ^The  Consumers'  Brew- 
ing Company  has  applied  for  licenses  for  six  breweries  and 
one  wholesale  store.  Remonstrances  have  been  filed,  and 
we  are  called  upon  to  decide  whether  any  person,  natural  or 
artificial,  can  have  a  license  for  more  than  one  brewery  and 
one  wholesale  store.  The  company  making  the  present  ap- 
plications is  a  combination  of  a  number  of  brewing  com- 
panies, and  has,  it  is  said,  a  capital  of  $5,500,000. 

It  is  enacted  in  Section  i  of  the  Act  of  June  9,  1891,  "that 
all  wholesale  dealers,  brewers,  distillers,  rectifiers,  com- 
pounders, storekeepers  and  agents  having  stores  or  offices 
within  this  commonwealth,  dealing  in  intoxicating  liquors, 
either  spirituous,  vinous,  malt  or  brewed,  shall  pay  for  each 
separate  store,  brewery,  distillery,  rectifying  or  compounding 
establishment  or  agency  an  annual  license."  It  is  argued 
that  the  words  "each  separate"  are  used  to  individualize  and 
disconnect  the  brewery  from  the  store  and  that  they  do  not 
authorize  more  than  one  of  such  places  to  be  licensed  to  the 
same  person.  The  argument  fails  when  confronted  with  the 
subsequent  Act  of  June  21,  1897,  which  provides  that  here- 
after any  brewer  of  malt  or  brewed  liquors  within  this  com- 
monwealth, upon  paying  into  the  state  treasury  for  the  use 
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of  the  commonwealth,  the  sum  of  $i,ooo  annually,  shall  sell 
and  deliver,  etc. ;  provided,  however,  that  any  individual,  firm 
or  corporation  operating  **more  than  one*'  brewery  shall  pay 
for  each  separate  brewery  so  operated,  the  sum  of  $i,ooo;  and 
the  Act  of  July  30,  1897,  which  grades  the  license  fee  to  be 
paid  by  wholesale  dealers  for  each  separate  store,  brewery, 
distillery,  rectifying,  compounding  or  bottling  establishment 
or  agency,  according  to  the  number  of  barrels  produced  dur- 
ing the  preceding  year;  provided,  however,  that  any  individ- 
ual, firm  or  corporation  operating  more  than  one  brewery 
shall  pay  for  each  separate  brewery  so  operated,  the  sum  of 
$1,000  annually;  and  also  provided  that  the  amount  to  be 
paid  to  the  state  treasurer,  shall  not  be  less  than  the  amount 
required  to  be  paid  under  the  brewers*  classification,  accord- 
ing to  the  amount  (quantity)  of  product  as  provided  by  said 
Act. 

We  are  of  opinion  therefore  that  this  company  has  a  lawful 
right  to  own  and  operate  more  than  one  brewery,  and  have 
a  license  for  each  separate  brewery  so  operated. 

The  petitions  are  defective,  having  blanks  in  the  form 
which  have  not  been  filled  in.  The  omission,  however,  is  not 
fatal.  Statutes  of  amendment  are  meant  to  cover  such  cases. 
They  have  been  enacted  for  the  purpose  of  saving  parties 
from  being  entrapped  in  pitfalls  by  mistaking  the  right  path. 
Of  them  Chief  Justice  Gibson  said,  that  "instead  of  encourag- 
ing laxity  and  negligence,  amendments  conduce  essentially 
to  certainty  and  precision,  especially  with  us,  who,  for  want 
of  a  class  of  the  profession  to  attend  to  the  papers,  are  un- 
trained to  accuracy  in  the  first  instance.  An  adherence  to  the 
narrow  notions  of  antiquity  on  this  subject  would  be  not  only 
inconsistent  with  the  spirit  of  modern  practice,  but  peculiarly 
productive  of  injustice."  Besides,  if  we  should  hold  the  ap- 
plicant to  its  mistakes,  all  we  could  do  would  be  to  dismiss 
the  petitions,  which  then  could  be  immediately  renewed  be- 
fore the  state  treasurer,  who  is  required  to  receive  the  money 
and  grant  a  license. 

Another  objection  to  the  applications  is  that  they  are 
stated  to  have  been  filed  under  the  Act  of  1891 ;  but  this  does 
not  confine  the  applicants  to  that  Act  for  their  licenses. 
Licenses  are  granted  under  a  system  composed  of  many 
statutes,  and  neither  the  mention  or  omission  of  any  of  them 
militates  against  the  application. 

It  was  stated  in  argument  that  a  number  of  retail  dealers 
hold  shares  of  stock  in  this  company,  and  perhaps  also  in 
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Other  large  brewing  companies,  and  we  were  requested  to 
decide  whether  it  is  lawful  for  retail  dealers  in  liquor  to  hold 
such  stock.  The  argument  in  favor  of  the  right  to  hold  such 
stock  is  that  a  corporation  is  one  entity,  while  the  stock- 
holder is  another,  and  that  is  so  as  a  general  proposition;  but 
when  we  come  to  consider  the  plain  words  of  the  license  law 
the  argument  fails  to  sustain  the  claim.  The  applicant  for  a 
retail  license  is  required  to  state  in  his  petition  that  he  is  not 
**in  any  manner  pecuniarily  interested  in  the  profits  of  the 
business  conducted  in  any  other  place  in  the  county,  where 
any  liquors  are  sold  or  kept  for  sale."  While  the  corporation 
and  its  stockholders  are  distinct  persons,  yet  the  latter  are 
interested  in  the  profits  of  the  former,  to  be  received  in  divi- 
dends, when  declared.  Force  is  given  to  the  argument 
against  retail  dealers  in  liquor  holding  stock  in  breweries,  by 
Section  4  of  the  wholesale  Act  of  June  9,  1891,  which  enacts, 
in  the  seventh  paragraph,  that  "the  ownership  of  stock  in  an 
incorporated  company,  distilling  or  brewing  said  liquors,  shall 
not  debar  the  owner  thereof  from  obtaining  a  license  under 
this  Act."  The  privilege  is  given  to  wholesale  dealers  only, 
and  by  necessary  implication  it  is  withheld  from  retail  dealers. 
As  this  question  is  new,  and  the  persons  aflFected  by  it  acted 
under  advice  and  in  the  belief  that  they  had  the  right  to  hold 
such  stock,  leave  will  be  given  to  them  to  dispose  of  their 
stock,  and  file  an  affidavit  that  they  do  not  hold  any  such 
stock,  the  affidavit  to  be  filed  on  or  before  Saturday  next, 
April  2,  1898. 

BiDDLE,  P.  J.,  concurs. 


James  M.  Bowman  v.  John  Faulhamus. 

Evidence — Depositions — Practice  {C,  P,). 

Where  depositions  are  taken  ex  parte,  without  any  appearance  by  the 
opposing  side,  the  certificate  of  the  notary  must  show  that  the  witness 
was  sworn  before  his  examination. 

Exceptions  to  depositions  on  behalf  of  plaintiff.  C.  P. 
Lycoming  Co.     Sept.  T.,  1897,  No.  86. 

First  two  exceptions: 

First.  Because  it  does  not  appear  from  the  depositions  re- 
turned that  John  M.  Bowman,  Jr.,  the  witness,  was  sworn 
before  his  examination. 

Second.  Because  it  appears  from  the  return  of  the  notary 
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public  that  the  testimony  of  John  M.  Bowman,  Jr.,  was  sworn 
to  after  the  answers  to  the  interrogatories  had  been  made. 

H.  C.  and  5".  T,  McCormick,  for  exceptant. 
W.  W.  Hart  and  /.  A.  Bceber,  contra. 

Metzger,  p.  J.,  April  6,  1898. — ^The  first  two  exceptions 
to  the  depositions  taken  in  this  case  seem  to  the  court  to  be 
well  taken.  There  was  no  appearance  for  the  defendant  at 
the  taking  of  the  depositions,  and  it  ought  therefore  to  appear 
that  there  was  a  substantial  compliance  with  the  requisites. 
It  does  not  appear  that  the  witness  was  sworn  before  his  ex- 
amination, or  before  his  answers  were  reduced  to  writing. 
The  inference  to  be  drawn  from  the  caption  of  the  depositions 
and  the  certificate  of  the  commissioner  attached  is  that  he 
was  not  sworn  until  after  the  deposition  was  reduced  to  writ- 
ing, which,  under  the  ruling  in  Armstrong  v.  Burrows,  6 
Watts,  266,  is  a  fatal  defect  to  its  admissibility  in  evidence. 
We  think,  too,  that  an  essential  requisite  of  this  character, 
where  the  deposition  is  taken  ex  parte,  ought  to  appear  to 
have  been  complied  with.  It  is  not  a  mere  informality,  such 
as  is  referred  to  in  the  cases  cited  by  plaintiff  in  which  the 
court  might  exercise  its  discretion.  Therefore  the  first  two 
exceptions  to  the  depositions  are  sustained.  The  other  ex- 
ceptions are  dismissed. 

From  Wm.  Russell  Dccmer,  Esq.,  Williamsport,  Pa. 


Metz  V.  MetB. 

Wills — Intestacy — Presumption — "  Money'' 

A  will  in  the  words,  "I  bequest  to  my  brother,  George  H  Metz,  all  the 
money  I  have  in  the  Philadelphia  Fund  Society  or  elsewhere,"  does  not 
pass  real  estate. 

The  term  "money"  and  the  connection  in  which  it  was  used  by  the 
testatrix  meant  cash. 

In  this  case  there  was  held  to  be  no  room  for  the  application  of  the  ruU 
that  it  will  not  be  presumed  that  a  testator  intended  to  die  intestate  as  to 
any  portion  of  his  estate  if  a  contrary  intent  can  be  fairly  deduced  from 
the  language  of  the  will. 

Amicable  action  in  ejectment  and  case-stated.  C.  P.  No. 
I,  Philadelphia  Co.     Dec.  T.,  1897,  No.  1,321. 

Francis  E,  Brewster  and  Hon,  P,  Carroll  Brewster,  for  plain- 
tiflfs. 
/.  Howard  Rhoads  and  Joseph  R.  Rhoads,  for  defendants. 
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Beitler,  J.,  March  i8,  1898. — Rebecca  C.  Parkerson,  died 
Oct.  21,  1889,  having  first  made  her  will.  She  wrote  it  herself. 
It  was  as  follows:  "1  bequest  to  my  brother,  George  H.  Metz, 
all  the  money  I  have  in  the  Philadelphia  Fund  Society  or  else- 
where." At  the  time  of  her  death  she  had  $200  in  the  Phila- 
delphia Saving  Fund  Society,  and  she  owned  a  small  house, 
No.  1 502  Parrish  street.  She  left  surviving  her  two  brothers, 
George  H.  Metz,  above  named,  and  Robert  P.  Metz,  who 
were  her  sole  heirs-at-law.  The  question  for  decision  is,  did 
the  real  estate  pass  to  George  H.  Metz  under  the  will,  or  to 
him  and  his  brother  Robert  under  the  intestate  laws? 

There  can  be  no  question  that  it  will  not  be  presumed  that 
a  testator  intended  to  die  intestate  as  to  any  portion  of  his  es- 
tate if  a  contrary  intent  can  be  fairly  deduced  from  the  lan- 
guage of  the  will,  and  that  a  will  must  be  so  construed  as  to 
prevent  a  partial  intestacy,  unless  the  contrary  be  unavoid- 
able. 

It  will  be  noted  that  the  testatrix  uses  the  word  "bequest" 
in  her  will.  She  used  the  noun  instead  of  the  verb.  The 
word  used,  however,  is  proper  as  applied  to  personalty,  but 
not  to  realty.  She  designates  the  thing  bequeathed  as 
money.  It  is  true  that  our  authorities  have  gone  so  far  as  to 
hold  that  where  the  intent  is  plainly  apparent  to  pass  the  en- 
tire estate  of  a  testator,  money  may  embrace  even  land,  but 
here  the  testatrix  bequeaths  "the  money  I  have  in  the 
Philadelphia  Fund  Society  and  elsewhere."  She  meant 
the  Philadelphia  Saving  Fund  Society.  She  referred  to  a 
deposit  in  that  well-known  institution.  The  word"money" 
was  used  by  her  in  its  restricted  sense  as  the  equivalent  of 
cash,  for  no  other  kind  of  property  of  hers  could  have  been 
in  the  saving  fund,  and  when  she  added  the  words  "or  else- 
where," she  had  reference  to  money  understood  to  be  cash. 

We  have  given  to  the  cases  cited  by  the  plaintiffs  a  careful 
study,  but  we  are  of  opinion  that  none  of  them  warrant  the 
conclusion  that,  under  the  will  here  to  be  construed,  land 
could  pass.  In  Jacob's  Est.,  140  Pa.  268,  the  testatrix,  at  the 
time  she  made  her  will,  had  no  real  estate,  but  had  consider- 
able personal  estate.  She  disposed  of  most  of  it  by  specific 
legacies,  and  as  to  the  residue,  she  provided,  "The  remainder 
and  residue  of  my  money  I  give  and  bequeath  to  the  Hospital 
of  the  Protestant  Episcopal  Church  in  Philadelphia."  Some 
time  after  she  made  her  will  she  invested  part  of  her  money 
in  real  estate.  The  Supreme  Court  in  that  case  held  that 
"there  are  two  things  which  can  be  gathered  from  this  will 
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with  reasonable  certainty.  They  are  (a)  that  the  testatrix 
did  not  intend  to  die  intestate  as  to  any  portion  of  her  estate; 
and  (b)  that  she  did  not  intend  her  heirs-at-Iaw  to  take  any 
benefit  under  her  will  or  to  have  any  share  of  her  estate.'*  To 
have  confined  the  word  money  to  cash  would  have  excluded 
the  residuary  legatee  from  any  participation  in  her  estate, 
because,  after  payment  of  specific  legacies,  there  was  no  per- 
sonal estate  left.  The  court  holds  that  the  residuary  legatee 
is  entitled  to  the  residue  of  the  funds  for  distribution,  one 
arising  from  the  conversion  of  the  personal  property,  the 
other  from  the  sale  of  the  real  estate.  The  court  says:  ''A 
careful  consideration  of  the  will,  gathered  from  within  its 
four  comers,  leaves  no  doubt  in  our  minds  that  she  intended 
all  her  property  to  pass  by  the  residuary  clause  and  to  disin- 
herit her  heirs-at-law." 

We  fail  to  discern  these  intentions  in  the  will  of  Mrs.  Par- 
kerson.  It  must  be  borne  in  mind  that  "it  is  a  maxim  which 
applies  here  as  well  as  in  England,  that  an  heir-at-law  can 
only  be  disinherited  by  express  devise  or  necessary  implica- 
tion, and  that  implication  has  been  defined  to  be  such  a  strong 
probability  that  an  intention  to  the  contrary  cannot  be  sup- 
posed:" Bender  v.  Dietrick,  7  W.  &  S.  284. 

A  detailed  statement  of  the  facts  in  Levy's  Est.,  161  Pa. 
189,  would  be  tedious  and  unnecessary.  The  syllabus  cor- 
rectly states  the  principle  ruled  by  the  case.  It  is,  "while  the 
word  'money*  may,  when  so  intended  by  the  testator,  include 
any  kind  of  property,  even  land,  it  can  never  have  that  effect 
when  the  text  of  the  testament  clearly  shows  that  it  was  not 
so  intended."  Testatrix  left  to  survive  her  one  son  and  three 
daughters.  Her  will,  besides  specific  bequests  of  household 
effects,  contained  these  clauses:  "If  any  money  not  disposed 
of  in  my  name  is  to  my  credit  I  wish  my  daughters  to  share 
equally  their  part,"  and  "any  sum  of  money  I  may  have  by 
me  to  be  equally  divided  between  my  three  daughters." 
There  was  no  other  provision  as  to  the  residue  or  balance  of 
her  estate.  Held,  that  under  the  circumstances  the  word 
"money"  did  not  include  the  estate  generally. 

In  Smith's  Est.,  6  District  Reps,  329,  the  testatrix  gave 
specific  legacies  exceeding  in  amount  the  money  she  had. 
She  provided  in  her  will,  "All  the  rest  of  my  money  I  wish  di- 
vided into  two  equal  shares."  These  she  bequeathed.  The 
orphans'  court  of  our  county,  in  an  interesting  opinion  by 
Fergfuson,  J.,  held  that  the  residuary  legatees  took  two  deben- 
ture bonds  of  $1,000  each.     A  study  of  the  facts  of  that  case 


Digitized  by  VjOOQ IC 


604  PENNSYLVANIA  [Vol. 

[Metz  V.  Metz.] 

shows  that  the  intent  of  the  testatrix  to  include  the  bonds 
under  the  term  "money"  is  clear  and  certain. 

In  Strawbridge's  Est.,  5  District  Reps.  692,  the  testatrix 
having,  after  she  made  her  will,  inherited  some  additional 
property  from  her  sister,  in  which  was  included  a  ground  rent, 
added  a  codicil  in  her  own  handwriting  to  her  will,  bequeath- 
ing "the  money  which  was  left  to  me  by  my  sister."  In  fact, 
she  had  received  but  $2  in  money  from  her  sister's  estate. 
The  orphans'  court  of  our  county,  in  an  opinion  by  Ferguson, 
J.,  held  that  the  ground  rent  passed  under  the  term  "money," 
saying:  "It  is  clear  -that  this  testatrix  meant  to  give  all  that 
she  received  from  her  sister's  estate.  To  place  any  other 
construction  upon  this  codicil  would  be  to  override  the  man- 
ifest intention  of  the  testatrix." 

Believing  that  Mrs.  Parkerson  died  intestate  as  to  the 
house  and  lot  on  Parrish  street,  and  that  the  same  vested  un- 
der the  intestate  laws  in  her  brothers,  George  H.  Metz  and 
Robert  P.  Metz,  as  her  heirs-at-law,  judgment  is,  in  accord- 
ance with  the  case-stated,  entered  in  favor  of  the  defendants 
for  an  equal  undivided  one-half  part  or  moiety  of  said  prem- 
ises. 

Counsel,  if  they  desire,  may  submit  a  decree  for  signature 
by  the  court. 

BiTorton  Forry  Co.  v.  MoKeesport  ft  DuqueBno  Bridgo  Co. 

Ferry — Bridge — Damages. 

The  fact  that  a  bridge  furnishes  a  greatly  improved  method  of  crossing 
a  river  is  no  ground  for  an  action  for  damages  by  the  owners  of  the  ferry 
against  the  company  which  built  and  operated  the  bridge. 

Exceptions  to  master's  report.  C.  P.  No.  2,  Allegheny 
Co.     Oct.  T.,  1890,  No.  356. 

David  S.  McCann,  for  plaintiff. 

James  Fitssimmons  and  Dalzell,  Gordon  &  Scott,  for  de- 
fendant. 

White,  P.  J.,  Nov.  2,  1897. — ^The  bridge  company  never 
took  or  appropriated  any  property  belonging  to  the  ferry 
company.  That  company  had  no  landing,  except  at  the 
mouth  of  a  street,  on  the  McKeesport  side  of  the  river,  and 
on  the  opposite  side  did  not  own  the  land.  Nor  was  their 
landing  there  interfered  with  by  the  bridge.  The  ferry  com- 
pany suffered  some  inconvenience  while  the  bridge  was  being 
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built,  but  in  all  likelihood  its  receipts  during  that  time  were 
not  lessened.  It  lost  its  business  because  of  the  greatly  im- 
proved method  of  crossing  the  river.  That  may  be  a  mis- 
fortune to  the. ferry  company;  it  is  not  a  good  ground  for 
damages. 

When  the  case  was  here  before  we  thought,  with  the  mas- 
ter, that  the  ferry  company  was  entitled  to  no  damages.  But 
the  Supreme  Court  thought  otherwise,  and  directed  the  mas- 
ter to  find  some  damages.  We  do  not  think  the  additional 
testimony  taken  by  the  master  makes  the  case  any  stronger 
for  the  ferry  company.  But  the  damages  allowed  are  not 
great,  and  we  do  not  feel  inclined  to  reduce  them  and  prolong 
the  litigation. 

All  the  exceptions  to  the  master's  report  are  overruled  and 
the  report  confirmed. 

From  V.  A.  Powell,  Esq.,  PitUburg,  Pa. 


Niohol,  Attomoy-in-fitot,  v.  Abram. 

Replevin — Attorney-in-fact — Action. 

A  righi  to  the  immediate  possession  of  a  chattel  constitutes  a  suffi- 
cient property  therein  to  support  an  action  of  replevin. 

If  a  plaintiff  as  attorney-in-fact  is  entitled  to  the  possession  of  chattels 
at  the  time  of  suit  brought,  it  is  enough  for  him  to  maintain  the  action. 

Demurrer.  C.  P.  No.  3,  Philadelphia  Co.  Dec.  T.,  1897, 
No.  869. 

H,  K,  Fries,  for  plaintiff;  F.  /.  Shoyer,  for  demurrer. 

McMicHAEL,  J.,  April  9,  1898. — In  this  case  N.  Abram, 
the  defendant,  was  summoned  to  answer  George  T.  Nichol, 
attorney-in-fact  for  Hart  Brewer  Pottery  Company  and 
other  companies,  naming  them,  the  plaintiff,  of  a  plea  whereof 
he  took  the  goods  and  chattels  of  the  said  plaintiff  and  un- 
justly detained  them  against  gages  and  pledges,  until,  etc., 
and  thereafter  the  plaintiff,  by  H.  K.  Fries,  his  attorney,  com- 
plains that  the  defendant  took  the  goods  and  chattels  of  him, 
the  plaintiff,  to  wit  (a  list  of  the  articles  is  then  given),  and 
has  unjustly  detained  them  against  gages  and  pledges,  etc. 

The  defendant  demurred,  and  assigns  as  causes  of  de- 
murrer, first,  that  the  statement  does  not  aver  which  of  plain- 
tiflFs  owns  the  chattels;  second,  plaintiff  is  described  as  attor- 
ney-in-fact, and  he  cannot  in  law  claim  property  as  attorney- 
in-fact;  third,  the  suit  is  the  same  as  if  the  several  companies 
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united  in  the  suit  of  replevin  for  separate  chattels.  We  think 
the  demurrer  should  be  overruled. 

We  have  been  referred  to  several  text-books,  which  hold 
that  several  persons  cannot  join  in  one  replevin  for  chattels 
when  the  property  of  them  is  several,  but  we  do  not  think  the 
statement  in  the  present  action  avers  such  separate  and  dis- 
tinct ownership.  On  the  contrary,  the  statement  avers  that 
defendant  took  the  goods  and  chattels  of  the  plaintiff. 

If  the  plaintiff,  as  attorney-in-fact,  was  entitled  to  the  pos- 
session of  the  chattels  at  the  time  of  suit  brought,  it  was 
enough  for  him  to  maintain  this  action.  In  Harris  v.  Smith,  3 
S.  &  R.  19,  it  was  held  that  a  mere  servant  who  has  the  care 
of  goods  cannot  maintain  replevin,  but  if  they  are  delivered 
to  him  as  bailee  by  the  master  he  may.  In  Midvale  Steel 
Works  V.  Hallgarten,  15  W.  N.  C.  47,  the  Supreme  Court,  in  a 
per  curiam  opinion  affirming  court  of  common  pleas,  No.  i, 
of  this  city,  say:  "A  right  to  the  immediate  possession  of  a 
chattel  constitutes  a  sufficient  property  therein  to  support  an 
action  of  replevin."  And  in  the  case  of  Ferguson  v.  Lauter- 
stein,  160  Pa.  430,  in  the  opinion  of  the  Supreme  Court,  de- 
livered by  Mr.  Justice  Green,  there  is  found  the  following 
language:  "It  is  well  settled  as  a  general  principle  that,  in 
Pennsylvania,  replevin  lies  wherever  one  man  claims  goods 
in  the  possession  of  another,  and  this  whether  the  claimant 
ever  has  had  possession  or  not,  and  whether  his  property  in 
the  goods  is  absolute  or  qualified,  provided  he  has  the  right 
of  possession."  In  this  case  (which  was  marked  to  be  re- 
ported) the  cases  are  carefully  reviewed  aiKl  considered. 


Harrah'B  Bstale. 


Wills — Conversion  within  specified  time — Extension  of  time  by 
agreement — Assignee  of  an  interest 

Conversior  of  realty  directed  by  a  testator  may  be  prevented  if  all  the 
parties  in  interest  agrree  that  the  property  shall  retain  its  original  form, 
and  it  is  manifest,  therefore,  that  by  a  similar  agreement  the  time  for 
conversion  specified  by  the  testator  may  be  extended. 

When  such  an  agreement  for  extension  of  the  time  is  made  and  one 
of  the  parties  subsequently  assigns  his  interest,  the  court  will  not  direct  the 
immediate  sale  of  the  property  upon  petition  of  the  assignees,  especially 
where  there  is  evidence  that  such  a  sale  would  result  in  sacrificing  the 
property. 

Sur  petition,  answer  and  proofs.  O.  C.  Philadelphia  Co. 
April  T.,  1897,  No.  206, 
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Testatrix  by  her  will  left  certain  realty  to  her  husband  for 
life,  and  then  provided  as  follows:  **And  after  his  death  I 
direct  my  executors  to  sell  the  same  at  either  public  or  pri- 
vate sale,  under  the  following  powers  hereinafter  given,  upon 
such  terms  and  at  such  times,  within  a  period  of  five  years 
thereafter,  as  may  seem  to  them  to  be  for  the  best  interests 
of  my  estate.  .  .  ." 

At  the  expiration  of  five  years  from  the  death  of  the  hus- 
band the  parties  in  interest  agreed  that  the  time  for  making 
the  sale  should  be  extended.  Subsequently  one  of  them 
made  a  general  assignment,  including  his  one-fifteenth  in- 
terest, for  the  benefit  of  his  creditors,  and  the  assignee  then 
filed  a  petition  praying  the  court  to  direct  an  immediate 
public  sale. 

The  answer  set  up  that  a  forced  public  sale  would  prob- 
ably result  in  a  loss  of  one-third  of  the  value  of  the  property, 
and  testimony  was  taken  to  substantiate  this  allegation. 

A.  Lewis  Smith,  for  petition;  A.  //.  Wintersteen,  contra. 

Penrose,  J.,  March  5,  1898. — ^That  the  property  in  respect 
of  which  the  petition  has  been  filed  was  not  sold  within  the 
time  mentioned  in  the  will  was  simply  because  the  parties 
beneficially  interested,  being  convinced  that  it  would  be  sac- 
rificed, were  unanimous  in  their  desire  that  there  should  be 
no  sale  except  upon  terms  that  could  not  be  obtained.  Con- 
version directed  by  a  testator  may  be  prevented  if  all  the  par- 
ties agree  that  the  property  shall  retain  its  original  form 
(Burr  V.  Sim,  i  Whart.  252) ;  and  it  is  manifest,  therefore,  that 
by  similar  agreement  the  time  for  actual  conversion  may  be 
extended,  as  it  has  been  in  this  case.  The  petitioner  is  as- 
signee for  benefit  of  creditors  of  the  owner  of  a  one-fifteenth 
interest,  and  his  right  as  such  assignee  was  not  acquired  until 
after  the  period  indicated  by  the  will  for  the  sale  of  the  prop- 
erty had  fully  expired.  He  stands  in  the  shoes  of  his  as- 
signor, bound  by  his  acts  and  agreements,  and  not  at  liberty, 
therefore,  to  complain  of  delay.  Under  the  will  it  rests  in 
the  discretion  of  the  executor  whether  the  sale  shall  be  public 
or  private;  and  even  if  this  discretion  can  be  controlled  by 
the  court — as  in  the  absence  of  fraud  or  want  of  good  faith, 
which  is  not  pretended,  it  cannot  be — the  control  would  not 
be  exercised  where  the  action  of  the  executor  is  still  approved 
by  the  owners  of  fourteen-fifteenths  of  the  property,  and  it  is 
shown  that  in  the  opinion  of  expert  dealers  in  real  estate  a 
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forced  or  public  sale  of  a  property  such  as  this  would  cause  a 
loss  of  not  less  than  $100,000,  or  one-third  of  its  entire  value. 

Whatever  rights  the  petitioner  may  have,  they  cannot  be 
enforced  by  the  present  proceeding  and  at  such  sacrifice  of 
the  interests  of  others.  See  Stuck  v,  Mackey,  4  W.  &  S. 
196;  Prentice  v.  Janssen,  14  Hun,  548. 

Petition  dismissed  without  prejudice. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 


Caldwell  v.  Eumerant. 

Jurors — Relationship — New  trial. 

Where  the  juror's  mother  was  a  sister  of  plaintiffs  grandmother,  and 
the  fact  was  not  discovered  until  after  the  trial,  a  new  trial  will  be  granted 
as  a  matter  of  right. 

Motion  for  a  new  trial.  C.  P.  Adams  Co.  Jan.  T.,  1898, 
No.  45. 

Wm,  and  Wm,  Arch,  McClean,  for  motion. 
W.  C  Sheely  and  G,  J.  Benner,  contra. 

Stewart,  P.  J.,  specially  presiding,  March  28,  1898. — It 
is  admitted  that  David  Thomas,  one  of  the  jurors  in  the  case, 
is  of  the  same  blood  with  the  plaintiff.  The  juror's  mother 
was  a  sister  of  the  plaintiff's  grandmother.  This  relation- 
ship is  within  the  prohibited  degrees,  and  a  challenge  for 
cause  would  have  resulted  in  the  juror's  exclusion.  The 
challenge  was  not  made  because  the  fact  was  not  known  to 
defendant  or  his  counsel.  A  preliminary  inquiry  was  made 
of  all  the  jurors  after  their  selection,  but  before  being  sworn. 
It  was  because  of  failure  on  Mr.  Thomas's  part  to  understand 
the  purpose  of  the  inquiry  that  he  did  not  then  disclose  the 
relationship.  The  facts  as  they  now  appear  call  for  no  reflec- 
tion upon  him,  or,  for  that  matter,  upon  any  one  concerned. 
Nevertheless  a  mistake  was  made,  and  it  is  enough  for  us  to 
know  that  it  may  have  prejudiced  the  defendant.  It  is  not 
a  question  whether  it  did  or  did  not  prejudice  him.  That 
could  not  be  determined  by  any  investigation  we  could  make. 
He  was  entitled  to  have  his  case  tried  before  a  jury  composed 
of  men  not  related  to  his  adversary.  Through  no  fault  of 
his  he  was  denied  the  right.  It  is  our  duty  to  see  that  it  is 
accorded  him.  This  can  only  be  done  by  a  new  trial,  which 
is  now  ordered. 

From  Wm.  Arch.  McClean,  Esq.  Gettysburg,  Pa. 
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Contested  Eleotion  of  Jacob  Black  as  Member  of  Town  Council 
of  Clarion  Borough. 

Boroughs — Statutes — Repeal — Election  of  councilmen — Acts  of 
April  6,  184.1,  P.  L.  IS5,  and  May  22,  /<?p5,  P,  L.  log. 

The  Act  of  May  22,  1895,  P.  L.  109,  relating  to  the  election  of  council- 
men  in  boroughs  not  divided  into  wards,  repeals  the  local  Act  of  April  6, 
1841,  P.  L.  155,  incorporating  the  borough  of  Clarion  in  so  far  as  the 
latter  Act  relates  to  the  election  of  councilmen,  and  the  filling  of  a 
vacancy  in  the  office  of  councilman  where  there  is  a  tie  vote. 

Petition  of  citizens  to  declare  position  vacant  and  for  de- 
cree ousting  said  Jacob  Black  from  the  office  of  town  coun- 
cilman.    Q.  S.  Clarion  Co.     Feb.  Sess.,  1898,  No.  54. 

/.  r.  Maffett  and  D.  C.  Corbett,  for  petitioners. 
G.  G.  Sloan  and  Reid  &  Maffett,  for  respondent. 

Clark,  P.  J.,  April  23,  1898. — ^The  proceedings  in  this  case 
are  founded  on  the  petition  of  about  thirty-six  qualified 
electors  of  the  borough  of  Clarion,  praying  the  court,  for  the 
reasons  therein  set  forth,  to  declare  the  office  of  town  coun- 
cilman held  and  exercised  by  Jacob  Black  in  said  borough 
vacant,  and  to  oust  him  therefrom. 

The  regularity  of  the  proceedings,  including  the  petition, 
the  order  of  the  court,  the  service  of  the  rule,  etc.,  the  answer 
of  the  respondent  filed  therein  and  the  hearing  before  the 
court  has  not  been  questioned,  except  it  be  as  to  the  question 
of  jurisdiction.  It  is  not  necessary  to  state  all  the  facts  set 
forth  in  the  petition  and  answer;  they  are  sufficiently  set 
forth,  at  least  all  that  are  material  to  the  matters  involved  in 
this  contest,  in  the  paper  filed  at  the  hearing,  which  is  as 
follows: 

"It  is  agreed  by  counsel  that  at  the  borough  election  held 
for  the  borough  of  Qarion  Feb.  15,  1898,  Jacob  Black  re- 
ceived 151  votes  for  member  of  town  council,  and  Porter 
Haskell  received  151  votes  for  member  of  town  council.  A 
tie  vote  being  announced,  the  two  inspectors,  in  the  presence 
of  the  judge  of  the  election,  drew  lots,  which  resulted  in 
Jacob  Black  being  chosen.  The  said  board  thereupon  de- 
clared Jacob  Black  duly  elected,  and  duly  certified  the  same. 
That  the  said  Jacob  Black  afterward  took  the  oath  of  office, 
and  by  reason  of  his  certificate  of  election  was  received  as  a 
member  of  the  town  council,  and  is  filling  said  position  with- 
out having  been  elected  or  voted  for  by  said  council.'' 

VOL.  XX.— 39 
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The  proceedings  incorporating  Clarion  borough  under  the 
general  borough  Act  were  offered  in  evidence.  The  bor- 
ough was  originally  incorporated  under  an  Act  entitled  "An 
Act  to  incorporate  the  village  of  Clarion  into  a  borough,  and 
for  other  purposes,"  approved  April  6,  1841,  P.  L.  155.  The 
first  section  of  this  Act  provides,  "That  the  village  of  Clarion 
shall  be  and  is  hereby  erected  into  a  borough,  which  shall  be 
called  the  borough  of  Clarion,  bounded,"  etc.  Section  2  pro- 
vides, "That  the  inhabitants  shall  have  power  on  the  second 
Monday  of  May  next  to  meet  at  the  court-house  of  said 
county  of  Clarion,  and  on  the  same  day  annually  thereafter 
at  the  place  aforesaid,  and  shall,  between  the  hours  of  one 
and  seven  in  the  afternoon,  elect  by  ballot  a  chief  burgess  and 
seven  citizens  to  be  a  town  council,"  etc.  "And  in  case  any 
two  or  more  candidates  should  have  an  equal  number  of  votes 
the  preference  shall  be  determined  by  lot,  to  be  drawn  by  the 
two  inspectors  in  presence  of  the  judge.  Whereupon  dupli- 
cate certificates  of  said  election  shall  be  signed  by  the  said 
judge,  inspectors  and  clerks,  one  of  which  shall  be  trans- 
mitted to  the  chief  burgess-elect  and  the  other  filed  among 
the  records  of  the  corporation." 

On  Feb.  25,  1843  (P.  L.  25),  a  supplement  to  that  Act  was 
passed  and  approved,  which  provided  that  the  election  of 
borough  officers  in  Clarion  should  thereafter  be  held  on  the 
third  Friday  of  March,  instead  of  the  second  Monday  of  May; 
and  that  "on  the  third  Friday  of  March,  1843,  the  qualified 
voters  of  said  borough  shall  elect  a  chief  burgess  and  assistant 
burgess;  and  further,  the  citizens  of  said  borough  shall  elect 
six  respectable  citizens  on  the  day  aforesaid  to  be  a  town 
council  in  manner  following,  viz.:  Two  persons  to  hold  their 
office  for  the  term  of  one  year,  two  for  two  years,  and  two  for 
three  years,  and  at  each  and  every  annual  election  thereafter 
to  elect  two  persons  to  hold  their  offices  for  the  term  of  three 
years,  respectively,"  etc. 

On  April  3,  185 1  (P.  L.  320),  our  legislature  enacted  a  law 
commonly  called  the  "General  borough  law."  The  thirty- 
third  section  provides  as  follows:  "That  any  borough  hereto- 
fore incorporated  may,  upon  application  to  the  court  of  quar- 
ter sessions,  become  subject  to  the  restrictions  and  possess 
the  powers  conferred  by  this  Act,  and  upon  such  application 
being  confirmed  by  the  said  court  the  provisions  of  the  former 
charter  shall  be  annulled  by  the  decree  of  the  court  so  far  as 
they  are  in  conflict  with  the  provisions  of  this  Act :"  Section 
34.  "That  all  general  laws  of  this  commonwealth  inconsistent 
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herewith  are  hereby  repealed."  Section  14  of  this  Act  pro- 
vides: ''Borough  elections  shall  be  held  in  accordance  with 
and  subject  to  all  the  provisions  of  the  laws  regulating  town- 
ship elections,  so  far  as  applicable,  unless  otherwise  provided 
for  in  the  charter,"  and  Section  15,  "That  the  election  of  bor- 
ough officers  shall  be  at  the  time  and  place  appointed  by  law 
for  the  choice  of  inspectors  of  the  general  election,  unless 
otherwise  prescribed  in  the  charter." 

In  the  year  1873  the  borough  of  Clarion  made  application 
to  the  court  of  quarter  sessions,  at  August  sessions  thereof, 
to  become  subject  to  the  restrictions  and  to  possess  the 
powers  and  privileges  conferred  by  the  general  borough  Act 

of  April  3,  185 1,  whereupon  the  court,  on  the day  of 

September,  1873,  confirmed  the  said  application,  and  decreed 
that  the  said  borough  should  thereafter  be  subject  to  the  re- 
strictions and  should  possess  the  powers  and  privileges  con- 
ferred by  said  Act,  and  that  the  provisions  of  its  former  char- 
ter should  be  and  were  thereby  annulled  so  far  as  they  were 
in  conflict  with  said  general  Act. 

The  Act  of  1851,  supra,  makes  no  provision  for  the  deter- 
mination of  the  right  to  a  municipal  office  where  the  candi- 
dates have  received  each  an  equal  number  of  votes,  resulting 
in  a  tie  between  them,  as  in  the  case  at  bar.  It  is  contended, 
however,  that  the  second  section  of  the  Act  of  April  6,  1841, 
under  which  the  said  borough  was  originally  incorporated, 
is  still  in  force,  in  cases  where  two  or  more  candidates  receive 
an  equal  number  of  votes;  that  the  preference  should  be  de- 
termined by  lot,  "to  be  drawn  by  the  two  inspectors  in  pres- 
ence of  the  judge,"  and  that  that  portion  of  the  Act  was  not 
repealed  by  the  Act  of  185 1  nor  by  the  borough's  acceptance 
of  its  provisions  as  aforesaid.  Counsel  for  respondent  contend 
that  the  provisions  of  the  second  section  of  the  Act  of  1841, 
in  so  far  as  it  relates  to  the  determination  of  the  right  to  the 
office  in  controversy,  by  reason  of  the  tie  vote  had  by  the  said 
candidates.  Black  and  Haskell,  and  the  preference  to  be  de- 
termined by  lot,  as  therein  provided,  are  not  in  conflict  with 
the  provisions  of  the  Act  of  185 1,  and,  therefore,  were  not 
annulled  by  the  decree  of  the  court  of  quarter  sessions  of 
September,  1873;  ^^^  that  Jacob  Black,  the  present  incum- 
bent of  the  office  of  town  councilman  of  said  borough,  is  of 
right  entitled  to  hold  said  office. 

Counsel  for  petitioners,  at  the  hearing  of  this  case,  claimed 
that  the  provisions  of  the  second  section  of  the  Act  of  1841 
were  repealed  by  the  Act  of  185 1,  and  especially  so  when  the 
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borough  by  its  application  and  the  decree  of  the  court  ac- 
cepted the  powers  and  privileges  conferred  by  the  latter  Act; 
and,  consequently,  the  only  Act  then  in  force  with  reference 
to  deciding  the  right  to  said  office  in  case  of  a  tie  vote  be- 
tween two  or  more  candidates  was  the  fifth  section  of  the  Act 
of  April  I,  1834,  which,  they  say,  has  since,  by  reason  of 
changes  in  the  laws,  become  obsolete.  Under  that  Act  two 
judges,  one  inspector  and  two  clerks  were  elected.  But  by 
subsequent  legislation  changes  were  made  as  to  the  board  of 
election,  which  is  constituted  now,  and  has  been  for  many 
years,  by  electing  one  person  for  judge  and  two  for  inspec- 
tors, the  inspectors  appointing  the  two  clerks.  Other  good 
reasons  might  be  pointed  out  to  show  the  impracticability 
of  carrying  out  the  terms  of  the  Act  of  1834,  in  deciding  the 
right  to  such  office  in  cases  of  a  tie  vote. 

But  it  is  further  contended  by  counsel  for  petitioners  that 
the  action  of  the  board  of  election  was  undue,  false  and  ille- 
gal in  the  determination  of  the  right  to  said  office,  as  between 
the  said  Jacob  Black  and  the  said  Porter  Haskell,  who  had 
each  received  an  equal  number  of  votes  therefor,  viz.,  151 
votes  each,  by  the  drawing  of  lots  as  aforesaid,  to  be  in  favor 
of  the  said  Jacob  Black,  in  declaring  him  elected  to  said  office, 
and  in  awarding  him  a  certificate  to  that  effect,  upon  the 
ground  that  the  second  section  of  the  Act  of  1841,  under 
which  they  decided  the  right  to  said  office  was  repealed  by 
the  Act  of  May  22,  1895,  P.  L.  109.  Under  our  view  of  the 
law  this  ground  seems  to  be  the  one  that  is  tenable.  This 
Act  is  entitled  "An  Act  to  designate  the  number  of  council- 
men  to  be  elected  in  the  several  boroughs  of  the  common- 
wealth not  divided  into  wards,  to  provide  for  their  election 
and  for  the  filling  of  vacancies,  and  to  fix  the  length  of  term 
for  which  they  shall  serve."  The  fourth  section  of  this  Act 
is  as  follows:  "That  the  members  of  town  council  shall  have 
power  to  fill  any  vacancy  which  may  occur  therein  by  death, 
resignation,  removal  from  the  borough  or  otherwise  until  the 
next  annual  election  for  members  of  town  council,  when  such 
vacancy  shall  be  filled  by  electing  a  qualified  citizen  to  sup- 
ply the  same  for  the  balance  of  the  unexpired  term.  Pro- 
vided, that  the  qualified  voters  shall  designate  on  their  bal- 
lots that  the  person  or  persons  thereon  named  are  voted  for 
to  fill  an  unexpired  term."  Section  6  is,  "All  Acts  or  parts 
of  Acts  inconsistent  herewith  are  hereby  repealed."  The 
first  and  second  sections  of  this  same  Act  provide  that  the 
number  of  members  of  any  town  council  of  boroughs  not 
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divided  into  wards  shall  be  seven,  and  that  at  the  first  election 
next  ensuing  after  the  passage  of  the  Act,  for  the  election  of 
two  councilmen  to  serve  for  one  year,  two  to  serve  for  two 
years  and  three  to  serve  for  three  years:  and  annually  there- 
after to  elect  for  a  term  of  three  years'  duration  as  many 
councilmen  as  may  be  necessary  to  fill  the  places  of  those 
whose  terms  of  office  are  about  to  expire.  By  the  terms  of 
this  Act  Clarion  borough,  not  being  divided  into  wards,  is 
entitled  to  seven  councilmen;  that  under  its  provisions  she 
elected  seven  at  the  spring  election  of  1896. 

The  principal  question  here  then  is  whether  or  not  the 
general  Act  of  May  22,  1895,  repeals  the  special  or  local  Act 
of  1 84 1  in  so  far  as  it  relates  to  the  determination  of  the  right 
to  the  office  of  councilman  in  the  borough  of  Clarion,  where 
two  of  the  candidates  for  said  office  each  receive  an  equal 
number  of  votes. 

Under  the  Act  of  1895,  supra,  and  the  admitted  facts  in 
this  case,  it  is  clear  a  vacancy  exists  in  the  office  of  one  of  the 
town  councilmen  in  said  borough,  each  of  said  candidates. 
Black  and  Haskell,  having  received  an  equal  number  of  votes 
therefor.  In  the  case  at  bar  there  was  no  election  had,  be- 
cause no  choice  of  any  person  was  made  to  fill  said  office  by 
the  qualified  electors  of  said  borough;  neither  one  of  the 
candidates  received  a  plurality  of  the  votes;  it  resulted  in  a  tie 
vote  between  them,  thus  creating  a  vacancy  in  said  office. 
The  latter  Act  is  general  in  its  terms  and  application  to  all 
boroughs  of  a  particular  class,  viz.,  "of  the  boroughs  of  this 
commonwealth  which  are  not  divided  into  wards,  and  bor- 
oughs not  now  enjoying  this  right  by  particular  statutes." 
It  is  also  shown  to  be  general  in  its  application  to  that  par- 
ticular class  in  its  title:  "To  designate  the  number  of  coun- 
cilmen to  be  elected  in  the  several  boroughs  of  the  common- 
wealth not  divided  into  wards,  to  provide  for  their  election 
and  for  the  filling  of  vacancies,  and  to  fix  the  length  of  term 
for  which  they  shall  serve."  Note  the  section  therein  with 
reference  to  the  filling  of  vacancies  and  its  repealing  clause: 
"All  acts  or  parts  of  Acts  inconsistent  herewith  are  hereby 
repealed."  Clearly  the  clause  in  the  Act  of  1841,  with  ref- 
erence to  filling  the  vacancy  in  the  case  of  a  tie  vote  and  in 
determining  the  right  to  such  office  by  lot,  is  inconsistent 
with  the  Act  of  1^5.  It  must  be  admitted,  where  such 
vacancies  occur  in  boroughs  incorporated  under  the  general 
borough  Act  of  185 1,  and  in  almost  every  other  borough 
which  accepted  the  powers  and  privileges  conferred  by  said 
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Act,  they  must  be  filled  in  the  manner  provided  for  in  the  Act 
of  1895.  As  stated,  the  Act  of  1834,  Section  5,  providing 
for  the  drawing  by  lot  in  such  cases,  has  been  rendered  in- 
operative, if  not  directly  repealed,  by  the  Act  of  June  i,  1883, 
P.  L.  55,  which  has  a  similar  provision  to  that  provided  in 
the  Act  of  1895,  for  the  filling  of  vacancies;  but  in  the  former 
Act  there  was  no  repealing  clause.  In  Watson's  Contested 
Election,  3  Pa.  C  C.  R.  486,  in  the  opinion  of  the  learned  Judge 
Pershing,  delivered  in  1886,  he  decided  that  the  Act  of  1834, 
Section  5,  providing  for  drawing  by  lot  in  such  case,  had  been 
rendered  inoperative,  if  not  directly  repealed,  by  subsequent 
legislation,  and,  further,  that  the  town  council  alone  has 
power  under  the  Act  of  1883,  supra,  to  decide  who  shall  oc- 
cupy the  vacant  seat.  But  the  principles  enunciated  in  that 
case  ought  to  apply  with  more  certainty  to  the  case  at  bar, 
because  of  the  repealing  clause  in  the  Act  of  1895. 

In  support  of  the  contention  of  counsel  for  the  respondent, 
that  the  Act  of  1841  is  not  repealed  by  the  Act  of  1895,  we 
are  referred  to  the  case  of  Morrison  v.  Fayette  County,  127 
Pa.  no,  in  which  it  was  decided  that  "A  general  statute  with- 
out negative  words  does  not  repeal  a  previous  statute  which 
is  particular,  even  though  the  provision  of  one  be  different 
from  the  other;"  but  we  do  not  think  that  case  is  applicable 
to  the  one  at  bar,  for  the  reason  that  there  was  no  repealing 
clause  in  the  Act  of  1887,  providing  for  the  daily  pay  and 
mileage  of  the  auditors,  and  hence  it  could  not  affect  the  Act 
of  1869,  which  provided  for  the  pay  of  auditors  in  Fayette 
county  by  the  day,  but  without  mileage.  They  also  referred, 
in  support  of  their  contention,  to  Malloy  et  al.  z/.  The  Com- 
monwealth ex.  rel.  Reinhard,  115  Pa.  25,  but  that  case  is  still 
further  off  the  point  in  controversy  in  this  than  the  former 
one,  for  by  the  very  wording  of  the  repealing  clause  in  the 
Act  of  1895  it  is  clear  it  would  not  repeal  the  local  Act  of 
1869.  Here  is  the  clause:  "So  much  of  all  general  Acts 
heretofore  passed  as  is  inconsistent  herewith  is  hereby  re- 
pealed, but  this  Act  shall  not  apply  to  any  taxes,  the  collec- 
tion of  which  is  regulated  by  local  law."  In  that  case  Mr. Jus- 
tice Trunkey,  after  repeating  the  above  in  quotation,  said,**On 
its  face  it  is  obvious  that  the  repeal  of  any  local  law  is  not 
within  the  intendment  of  the  Act  of  1885." 

Under  our  view  of  the  law  we  think  that  the  Act  of  1895, 
supra,  expressly  applies  to  the  "several  boroughs  of  this  com- 
monwealth which  are  not  divided  into  wards,  and  boroughs 
not  now  enjoying  this  right  by  special  statutes."    As  was  said 
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by  Mr.  Justice  Williams  in  Com.  v,  Macferron,  152  Pa.  244, 
"If  a  law  relating  to  cities  of  a  given  class  should  be  held  to 
exclude,  or  be  inoperative  in  one  or  more  members  of  the 
class,  it  must  under  the  Constitution  be  inoperative  in  all, 
and  fall  altogether.  There  can  be  no  law  for  a  class  that  does 
not  embrace  the  whole  class.  There  can  be  no  law  regulat- 
ing the  affairs  of  one  city  in  a  class  that  does  not  apply  to 
every  city  in  the  class.  Whenever,  therefore,  any  law  regu- 
lating the  affairs  of  cities  of  a  given  class  shall  be  found  to 
conflict  with  a  previous  local  statute  applicable  to  any  mem- 
ber of  the  class  relating  to  the  same  object,  the  latter  must 
give  way  by  reason  of  the  nature  and  purpose  of  class  legis- 
lation. In  this  manner  existing  diversities  will  gradually 
disappear  and  uniformity  throughout  the  class  will  be  finally 
secured."  The  same  rule,  by  analogy,  would  apply  to  bor- 
oughs and  the  classification  thereof.  This  is  well  settled  in 
principle  in  Quinn  v.  Cumberland  County,  162  Pa.  55,  and  in 
which  Mr.  Justice  Green  very  clearly  states  the  law  appli- 
cable, as  we  think,  to  the  case  before  us.  In  following  it 
we  think  we  are  preserving  the  substance  and  plain  intent  of 
the  Act  of  1895,  which  by  a  fair  construction  will  give  uni- 
formity on  all  subject-matters  therein  contained  to  all  the 
boroughs  of  the  class  named.  The  borough  of  Clarion  is  a 
member  of  the  class  of  boroughs  mentioned  in  the  latter  Act. 
Her  municipal  authorities  are  and  have  been  enjoying  the 
rights,  powers  and  privileges  conferred  upon  her  by  said  Act. 
She  now  elects  her  seven  councilmen  under  its  provisions, 
and  at  the  time  and  in  the  manner  therein  provided  for. 
Then  why  should  not  the  said  borough  fill  any  vacancies 
which  may  occur  in  the  office  of  town  council?  We  can  see 
no  reason  why  the  council  should  not  fill  all  such  vacancies. 

We  are,  threfore,  of  opinion  that  the  inspectors  of  the  elec- 
tion had  no  right  to  draw  by  lot  to  determine  the  right  of 
either  Black  or  Haskell  to  said  office.  There  being  a  tie  vote 
between  them,  neither  one  of  them  was  elected  to  said  office. 
It  is,  therefore,  the  duty  of  the  proper  councilmen  to  fill  said 
vacancy  in  the  manner  prescribed  in  the  Act  of  1895.  Jacob 
Black  is  now  filling  said  office  without  being  elected  or  voted 
for  by  said  council,  and  should,  therefore,  be  ousted  from  said 
office.  We,  therefore,  make  an  order  to  that  effect,  and  as 
follows: 

And  now,  April  23,  1898,  after  hearing,  and  upon  due  con- 
sideration of  the  evidence  and  the  admitted  facts  in  the  fore- 
going case,  it  is  considered,  adjudged  and  decreed  that  Jacob 
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Black,  the  respondent,  is  in  the  office  of  town  council  as  one 
of  the  members  thereof,  of  the  borough  of  Clarion,  and  is  now 
exercising  the  rights  of  said  office  wrongfully  and  without 
right,  and  without  having  been  legally  elected  or  chosen  to 
fill  the  same,  and,  therefore,  that  judgment  of  ouster  be  en- 
tered against  him  as  to  said  office.  It  is  further  adjudged 
and  decreed  that  the  costs  of  these  proceedings  be  paid  by 
the  borough  of  Clarion,  Pa. 

From  S.  K.  Clarke,  Esq.,  Clarion  Pa. 


L.  E.  Horwits's  Estate. 

Executors  and  trustees — Commissions — Statute  of  limitations — 
Jurisdiction  of  orphans'  court. 

Compensation  to  a  trustee  must  in  general  come  out  of  the  income  of 
the  fund,  and  where  in  exceptional  cases  it  is  allowed  out  of  principal 
it  seldom  exceeds  one  or  two  per  cent. 

Where  a  person  is  both  executor  and  trustee  he  is  entitled  to  but  one 
commission  on  principal,  and  the  gift  of  his  commissions  as  executor 
to  the  parties  in  interest,  either  by  first  drawing  and  then  distributing 
them,  or  by  failure  to  make  any  charge,  precludes  him  from  the  right  to 
any  further  commissions  on  principal  as  trustee.  Nor  is  it  material  that 
the  donee  of  the  commissions  was  the  cestui  que  trust. 

A  reservation  by  the  executor  and  trustee  of  the  right  to  charge  com- 
missions if  he  chooses,  is  not  inconsistent  with  an  absolute  gift  of  the 
commissions  by  failure  to  withhold  them  from  settlements.  Actual  pay- 
ments to  parties  in  interest,  without  exercising  the  reserved  right  to  de- 
duct commissions  constitute  completed  gifts  thereof. 

But  after  notice  by  the  trustee  that  he  is  unwilling  to  act  thereafter 
without  compensation,  he  becomes  entitled  to  commissions,  and  even  if 
he  does  not  deduct  them  from  each  periodical  payment,  he  is  entitled  to 
them  out  of  after  accruing  income. 

The  orphans'  court  has  undoubted  jurisdiction  between  trustee  and 
cestui  que  trust  to  determine  all  questions  which  may  arise  between  them, 
even  though  the  trustee's  account  shows  a  balance  in  his  favor. 

The  statute  of  limitations  bars  claims  for  commissions  upon  amounts 
distributed  more  than  six  years  before.  As  to  such  commissions  the 
parties  are  merely  debtor  and  creditor,  and  there  is  no  trust  relation  be- 
tween them. 

Exceptions  to  adjudication.  O.  C.  Philadelphia  Co.  April 
T.,  1885,  No.  471. 

Testator  by  his  will  appointed  his  son  sole  executor,  and 
devised  to  him  one-fourth  of  his  residuary  estate  in  trust  to 
pay  the  income  to  testator's  daughter  for  life,  with  remainder 
over.  The  testator  also  provided  that  at  the  expiration  of 
ten  years  from  his  death  the  trustee  should  pay  over  $25,000 
to  the  daughter  absolutely,  if  she  so  desired. 
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In  1894  this  payment  was  made  at  the  daughter's  request. 
In  1897  the  executor  and  trustee  filed  an  account,  from  which 
it  appeared  that  he  had  never  deducted  any  commissions, 
either  from  the  $25,000  or  from  income  paid  to  the  cestui  que 
trust,  until  the  filing  of  the  account. 

At  the  audit  the  cestui  que  trust  claimed  that  the  account- 
ant had  agreed  to  waive  commissions,  while  the  latter  claimed 
that  at  the  time  of  his  father's  death  he  stated  that  he  would 
not  charge  commissions  as  executor,  but  would  charge  them 
as  trustee. 

Without  deciding  this  question  of  fact  the  auditing  judge 
held  that  having  failed  to  deduct  commissions  on  the  $25,000 
at  the  time  he  paid  the  same  over  to  the  cestui  que  trust  the 
accountant  could  not  afterwards  successfully  claim  them;  and 
further,  that  an  agreement  by  the  accountant  to  waive  ex- 
ecutor's commissions,  although  reserving  the  right  to  charge 
trustee's  commissions,  was  a  waiver  of  the  right  to  charge 
commissions  on  the  corpus. 

As  to  commissions  on  the  income,  the  auditing  judge  also 
held  that  inasmuch  as  the  account  failed  to  show  sufficient 
income  on  hand  to  pay  the  commissions  claimed,  the  orphans' 
court  was  without  jurisdiction  to  pass  upon  the  question,  and 
the  accountant  must  first  sue  at  law. 

Richard  C.  Dale  and  John  G,  Johnson,  for  exceptant. 
S.  Gross  Horwitz  and  George  Tucker  Bisphatn,  contra. 

Penrose,  J.,  March  5,  1898. — Irrespective  of  any  legisla- 
tion on  the  subject,  it  has  often  been  held  (Spangler's  Est.,  9 
Harris,  335;  McCauseland's  Ap.,  2  Wright,  466;  Stokes's  Ap., 
30  Smith,  337;  Butterbaugh's  Ap,,  2  Outerb.  351,  etg.,  etc.) 
that  the  compensation  of  a  trustee  must,  in  general,  come  out 
of  the  income  of  the  fund;  and  even  in  the  exceptional  cases 
in  which  it  is  allowed  from  principal,  the  rate  as  against 
principal  is  not  measured  by  the  standard  of  an  executor's 
commissions,  and  will  seldom  be  permitted  to  exceed  one  or 
two  per  cent.  (Lukens's  Ap.,  11  Wright,  356;  Twaddell's  Ap., 
32  Smith,  221;  Biddle  Ap.,  2  Norris,  340),  the  reason  being 
that  a  trustee,  unlike  an  executor  or  administrator,  does  not 
distribute  the  estate,  but  holds  it  as  custodian  merely,  his  ad- 
ministration services  being  confined  to  the  income:  Mintzer's 
Est.,  18  Phila.  97. 

The  Act  of  March  17,  1864,  Purd.  616,  pi.  239,  which  in 
this  respect  seems  to  be  only  declaratory,  provides,  in  terms, 
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that  where  the  same  person  fulfills  the  duties  of  executor  and 
trustee,  he  shall  not  receive  more  than  a  single  commission 
upon  principal,  though  he  may  be  allowed  a  reasonable  com- 
mission on  income;  and  it  is  admitted  by  the  accountant  in 
ithe  present  case  that  he  gave  his  commissions  as  executor 
to  the  parties  in  interest,  including  the  cestui  que  trust.  The 
method  by  which  this  gift  was  effected  is  not  material.  The 
commissions  might  have  been  actually  drawn  and  then  dis- 
tributed; but  precisely  the  same  result  was  accomplished  by 
declining  to  make  any  charge,  and  thus  permitting  them  to 
go  directly  to  the  parties  to  whom  they  were  given.  It  was, 
in  either  case,  a  gift  actually  consummated  and  made  irre- 
vocable, and,  as  the  letter  of  July  i6,  1897,  shows,  was  so  un- 
derstood by  the  exceptant.  Having  been  disposed  of  in  this 
manner  as  something  belonging  to  himself  (which  is  the  high- 
est indication  of  ownership),  it  is  clear  that  the  right  to  com- 
missions against  principal  was  at  an  end,  and  there  can, 
of  course,  be  no  further  charge  under  the  express  provisions 
of  the  Act,  by  the  exceptant  as  trustee.  Nor  is  it  at  all  ma- 
terial that  the  donee  of  the  commissions  was  the  cestui  que 
trust;  the  effect  is  precisely  the  same  as  if  the  gift  had  been  to 
a  stranger. 

In  making  his  gift  of  commissions  as  executor,  however, 
the  accountant  states  that  he  distinctly  reserved  to  himself 
"the  right"  to  charge  trustee's  commissions  "at  any  time  he 
might  desire  to  do  so."  There  is  a  want  of  harmony  in  the 
testimony  upon  this  point,  but  in  the  view  we  take  of  the  case 
it  is  not  of  importance.  The  reservation  of  the  right  was 
coupled  with  a  qualification.  There  was  no  assertion  that  he 
would,  in  point  of  fact,  charge  trustee's  commissions,  but 
simply  that  he  should  have  the  right  so  to  charge  if  he  chose 
to  exercise  it,  "at  any  time  he  might  desire  to  do  so:*'  Testi- 
mony, pp.  21,  29.  This  was  not  only  entirely  consistent  with, 
but  actually  implied,  an  intention  to  waive  any  charge  until 
then — an  intention  which  was  further  evinced  by  renderiiijj^ 
monthly  accounts  of  income,  without  deduction  of  commis- 
sions, and  paying  the  balances  in  full  during  a  period  of  at 
least  seven  years.  It  is  true  the  mere  fact  of  rendering  such 
accounts  and  payment  of  balances  does  not  of  itself  estop 
claim  by  a  trustee,  though  if  continued  for  a  long  time  it  may 
give  rise  to  a  presumption  of  gift  (Perry  on  Trusts,  Sec.  870); 
but  there  was  not  mere  payment  during  all  this  time;  there 
were  repeated  assertions  that  the  payments  w^ere  made  with- 
out intention  to  charge,  and  thus  the  doctrine  of  estoppel  be- 
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comes  fully  applicable:  Testimony,  pp.  6,  7,  8,  etc.,  etc.  Of 
course  a  mere  promise  to  make  no  charge  of  commissions, 
in  the  absence  of  a  consideration  to  support  it,  is  not  bind- 
ing; but  when  carried  into  execution  by  actual  payment  with- 
out deduction  it  becomes  a  gift  which,  except  as  against 
creditors,  requires  no  consideration:  McCawley's  Est.,  14  W. 
N.  C.  260;  Barton's  Est,  i  Pars.  24. 

But  at  least  as  early  as  July  23,  1891,  the  cestui  que  trust, 
as  shown  by  her  letter  of  that  date,  was  made  aware  of  the 
unwillingness  of  the  trustee  to  continue  to  act  gratuitously; 
and  while  this  could  not  affect  her  right  to  retain  what  had 
previously  been  given  to  her,  it  was  enough  to  indicate  the 
character  of  the  relation  thereafter — and  this  whether  her 
own  recollection  as  to  the  reservation  to  charge  trustee's 
commissions  or  that  of  the  accountant  was  the  correct  one. 
From  that  time  the  commissions  were  not  lost  by  reason  of 
their  not  being  deducted  as  earned:  Wister's  Ap.,  5  Norris, 
160.  The  account  was  filed  within  six  years  of  this  notice, 
viz.,  June  28,  1897,  and  there  is  no  reason,  therefore,  in  law 
or  in  equity,  why  the  compensation  to  which  he  is  entitled 
should  not  be  allowed  to  the  trustee;  and  while  restitution 
cannot  be  awarded,  since  the  payments  without  deduction 
were  made  voluntarily,  the  amount  due  can  be  ascertained 
so  that  it  may  be  credited  as  against  future  income  to  which 
the  cestui  que  trust  may  become  entitled.  We  cannot  assent 
to  the  proposition  that  as  between  trustee  and  cestui  que  trust 
the  jurisdiction  of  the  court  to  fully  dispose  of  all  questions 
that  may  arise  is  dependent  upon  the  accident  of  the  side 
upon  which  the  balance  is  found.  Precisely  the  contrary 
was  decided  in  McKinney's  Est.,  16  Phila.  295.  The  Act  of 
June  16,  1836,  declares  that  the  jurisdiction  of  the  orphans' 
court  shall  extend  to  "all  cases  .  .  .  wherein  executors,  ad- 
ministrators, guardians  or  trustees  may  be  possessed  of,  or 
are  in  any  way  accountable  for  any  real  or  personal  estate 
of  a  decedent."  Language  could  not  be  broader.  It  con- 
stantly happens  that  the  settlement  of  the  account  of  an  ex- 
ecutor or  administrator  results  in  a  balance  in  his  favor,  pay- 
ment of  which  is  subsequently  enforcel  by  a  decree  for  sale 
of  real  estate;  and  the  same  principle  was  aplied  as  between 
guardian  and  ward,  in  Shollenberger's  Ap.,  9  Harris,  337. 
In  that  case  a  balance  in  favor  of  the  guardian,  as  shown  by 
the  adjudication  of  his  account,  was  held  to  be  enforceable 
in  the  orphans'  court  by  fieri  facias.  Very  many  cases  have 
decided  that  "within  its  appointed  orbit  the  jurisdiction  of 


Digitized  by  VjOOQ IC 


620  PENNSYLVANIA  [Vol. 

[L.  £.  HorwiU'8  Estate.] 

the  court  is  exclusive;"  and  the  rule  is  a  familiar  one  that 
equitable  jurisdiction  having  once  properly  attached  will  be 
retained  until  complete  justice  has  been  accomplished.  It 
would  be  an  anomaly  if  in  the  settlement  of  a  trustee's  ac- 
count the  credits  are  found  to  exceed  the  debits  the  parties 
must  be  turned  out  of  court  and  remitted  to  another  forum; 
and  this  notwithstanding  the  explicit  language  of  the  Act 
that  its  powers  shall  extend  to  "a//  cases"  wherein  trustees 
are  in  '*any  way*'  accountable. 

We  think  the  accountant  is  entitled  to  an  allowance  of  com- 
missions on  income  accruing  after  July  23,  1891,  to  the  end 
of  the  account,  at  the  rate  indicated  by  his  letter  of  June  18, 
1897,  viz.,  two  and  one-half  per  cent,  on  net  rents  collected 
by  his  agent  (see  Beck's  Est.,  5  W.  N.  C.  274)  and  five  per 
cent,  on  his  own  collections  of  rents  and  income  of  securi- 
ties. 

Whether  the  statute  of  limitations  does  not  bar  any  claim 
to  commissions  on  income  paid  more  than  six  years  before 
the  filing  of  the  account  is  a  question  which,  it  would  seem, 
admits  of  but  one  answer.  The  commissions  were  fully 
earned  when  the  income  was  collected  and  paid  to  the  cestui 
que  trust.  If  they  were  not  then  withheld  the  relation  of  the 
parties  became  quoad  the  amount  so  paid  simply  that  of 
debtor  and  creditor — ^the  trustee  being  permitted,  however, 
to  pay  himself  from  income  subsequently  received.  But  this 
right  on  his  part  is  similar  to  that  of  the  holder  of  collat- 
erals, and  its  existence  cannot  extend  the  period  of  limitation. 
There  is  no  relation  of  trust  as  to  a  debt  thus  arising  and  it 
is  immaterial  that  payment  is  sought  for  in  a  court  of  equity. 
The  opinion  of  Lord  Redesdale  (2  Sch.  &  Lef.  607)  that  "the 
statute  virtually  included  courts  of  equity,  and  that  it  was  a 
mistake  to  say  that  equity  acts  in  analogy  to  the  statute,"  in- 
stead of  in  obedience  to  it,  has  been  generally  followed:  Blood- 
good  V.  Kane,  7  Johns.  Ch.  90;  2  Story's  Eq.,  Sections  1520, 
1520  a. 

The  fifth,  sixth  and  seventh  exceptions  and  the  eighth,  so 
far  as  it  relates  to  commissions  allowed  as  above,  are  sus- 
tained; all  others  are  dismissed. 

Let  a  decree  be  prepared  in  conformity  with  this  opinion. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 
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Bowland  v.  Wanamaker  et  aL 

Highways — Law  of  the  road — Bicycles — Contributory  negli* 
gence — Act  of  April  pj,  i88g. 

The  Act  of  April  2Z,  1889,  subjects  bicycles  to  the  same  duties  and 
obligations  as  other  vehicles. 

I  The  driver  of  a  light  vehicle  cannot  compel  a  teamster  or  driver  who 
has  a  heavy  load,  or  a  light  wagon  or  carriage  with  a  heavy  draft,  to 
turn  out  if  there  is  sufficient  room  for  the  rider  or  driver  of  the  light 
vehicle  to  pass — whether  to  the  right  or  to  the  left. 

This  rule  applies  to  bicycles,  and,  if  the  rider  of  a  bicycle,  by  disregard- 
ing the  rule,  is  injured,  he  is  guilty  of  contributory  negligence  and  cannot 
recover. 

Rule  for  new  trial.  C.  P.  No.  4,  Philadelphia  Co.  June 
T.,  1896,  No.  1 1 12. 

Charles  H.  Pile  and  S.  Edwin  Megargee,  for  plaintiff. 
Hampton  L.  Carson,  for  defendants. 

Arnold,  P.  J.,  April  23,  1898. — When  the  legislature,  by 
the  Act  of  April  23,  1889,  enacted  that  "bicycles,  tricycles 
and  all  vehicles  propelled  by  hand  or  foot,  and  all  persons  by 
whom  bicycles,  tricycles  and  such  other  vehicles  are  used, 
ridden  or  propelled  upon  the  public  highways  of  this  state, 
shall  be  entitled  to  the  same  rights  and  subject  to  the  same 
restrictions  in  the  use  thereof,  as  are  prescribed  by  law  in  the 
case  of  persons  using  carriages  drawn  by  horses,"  it  subjected 
them  to  the  same  duties  and  obligations  as  other  vehicles  are 
subjected  to.  Among  these  is  the  rule  of  law  that  the  driver 
of  a  light  vehicle  cannot  compel  a  teamster  or  driver  who  has 
a  heavy  load,  or  a  light  wagon  or  carriage  with  a  heavy  draft, 
to  turn  out,  if  there  is  sufficient  room  for  the  rider  or  driver 
of  the  light  vehicle  to  pass.  This  principle  was  applied  to  a 
person  on  horseback  in  Beach  v.  Parmeter.  23  Pa.  197,  in 
which  it  was  decided  that  a  footman  or  a  horseman  has  no 
right  to  force  a  buggy  laden  with  three  men  and  drawn  by 
a  single  horse,  out  of  the  beaten  track  of  the  road,  if  there  is 
sufficient  room  to  pass  on  either  side.  If  he  refuses  and  a 
collision  ensues  which  occasions  injury  to  his  horse,  it  is  at- 
tributable to  his  own  negligence  and  obstinacy,  and  he  is 
without  remedy.  It  is  the  general  custom  in  this  country 
for  persons  meeting  on  a  highway  to  pass  on  the  right;  but 
when  a  horseman  or  a  light  vehicle  can  pass  with  safety  on 
the  left  of  a  heavily-laden  team,  it  is  his  duty  to  give  way  and 
leave  the  choice  to  the  more  unwieldy  vehicle:  Grier  v. 
Sampson,  27  Pa.  183.     Persons  have  the  right  to  drive  over 
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any  ^art  of  the  road,  in  the  middle  or  the  right  or  left-hand 
side  of  the  traveled  part  thereof.  It  is  not  unlawful,  and 
therefore  no  proof  of  negligence  for  a  heavy  vehicle  to  be  in 
the  middle  or  left-hand  side  of  the  road.  The  rule  of  law 
which  requires  the  light  vehicle  to  turn  out  of  the  way  of  the 
heavy  vehicle,  applies  as  well  when  the  heavy  vehicle  is  in  the 
middle  or  on  the  right  or  left-hand  side  of  the  road.  The 
principle  that  the  lighter  must  give  way  to  the  heavier  ve- 
hicle, was  applied  in  the  case  of  a  row-boat  meeting  a  steamer, 
in  which  case  the  steamer  may  keep  her  course  and  is  not 
obliged  to  turn  out  for  the  row-boat:  Philadelphia  &  Reading 
R.  R.  V,  Adams,  89  Pa.  31.  It  was  applied  to  bicycles  in  the 
case  of  Taylor  v.  The  Union  Traction  Co.,  184  Pa.  465,  in 
which  it  was  decided  that  the,  rider  of  a  bicycle,  riding  be- 
tween the  rails  of  a  street  railway  in  the  direction  in  which 
the  cars  ran,  must  turn  out  for  a  cart  coming  in  an  opposite 
direction,  although  the  city  ordinance  gives  the  right  of  way 
to  vehicles  going  in  the  same  direction  as  the  cars.  The 
court  decided  that  the  bicycle,  being  the  lighter  vehicle,  must 
g^ve  way  to  the  heavier. 

In  the  present  case  the  plaintiff  testified  that  he  was  riding 
on  a  bicycle  down  a  hill,  and  said,  "When  I  got  to  the  turn  I 
just  had  a  glimpse  of  the  horses,  and  I  did  not  know  anything 
after  that."  A  young  lady  who  had  been  riding  in  company 
with  the  plaintiff,  but  was  some  distance  behind  him,  and  did 
not  see  the  accident,  passed  to  the  right  of  the  wagon  on  her 
bicycle  when  she  came  to  the  place  of  the  accident.  The 
road  was  a  turnpike  of  sufficient  width  for  at  least  two 
wagons,  and  the  plaintiff  fell  to  his  right  on  the  side  of  the 
defendants'  wagon.  The  conclusion  is  irresistible,  either  that 
he  was  not  looking  ahead,  as  he  should  have  been  looking, 
or  that  his  vehicle  was  under  such  impetus  that  he  could  not 
turn  out,  in  which  case  the  misfortune  was  his,  just  as  it 
would  have  been  had  he  been  riding  a  vicious  horse,  and  it 
is  not  attributable  to  the  defendants.  The  injury  to  the  plain- 
tiff, a  lacerated  wound  across  the  top  of  his  head,  shows  that 
his  face  was  turned  down,  and  that  he  was  not  looking  up 
and  ahead,  as  he  should  have  been  looking.  Corroboration 
of  this  is  given  by  himself  when  he  said  that  he  just  had  a 
glimpse  of  the  horses  and  did  not  know  anything  after  that. 
He  ran  heedlessly  into  the  pole  of  the  wagon.  The  testi- 
mony of  the  nearest  witness  of  the  accident  showed  that  the 
defendants'  wagon  was  more  on  the  right  of  the  road,  in  the 
way  it  was  going,  than  on  the  left,  and  the  fact  that  the  plain- 
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tiff  fell  on  the  right  of  the  wagon,  and  that  his  companion 
rode  by  on  the  same  side,  tends  to  show  that  the  wagon  was 
not  on  the  left  side  of  the  road  at  the  time  of  the  accident. 
The  injury  to  the  plaintiff  was  severe  and  painful,  but  it  was 
not  caused  by  any  negligence  on  the  part  of  the  defendants. 
Rule  discharged. 

B.  H.  Johnson  Co.  v.  Fatton. 

Mechanics'  liens — Practice  {C.  P.) — Striking-  off  lien — Question 
of  fact. 

Where  a  question  of  fact  has  been  raised  which  is  essential  to  the  de- 
termination of  the  legal  question  as  to  the  right  to  file  a  mechanic's  lien 
the  court  will  not  strike  off  the  lien  pending  a  decision  of  the  question  of 
fact. 

Rule  to  Strike  off  mechanic's  liens.  C.  P.  No.  3,  Philadel- 
phia Co.     June  T.,  1897,  Nos.  261,  262,  M.  L.  D. 

A,  W.  Horton,  for  rule;  W.  S.  Divine,  contra. 

McMiCHAEL,  J.,  March  12,  1898. — In  this  case  we  are  of 
opinion  that  the  rule  to  strike  off  the  mechanic's  lien  should 
be  discharged. 

We  think  that  under  the  ruling  of  Johnson  Co.  v.  Brick 
Co.,  162  Pa.  202,  a  question  of  fact  will  be  raised  essential  to 
the  determination  of  the  legal  question  whether  two  appor- 
tioned liens  on  parts  of  one  entire  block  can  be  filed.  And 
this  question  will  be:  Was  St.  Bernard  street  legally  open  al 
the  time  the  materials  were  furnished?  In  the  case  of  Brick 
Co.  V.  Johnson,  3  Pa.  Sup.  Ct.  220,  it  was  decided  that  where 
different  groups  of  buildings  are  erected  under  one  contract 
upon  the  same  piece  of  ground,  though  separated  by  a  pri- 
vate alley  or  vacant  lot  intended  for  a  street,  they  are  subject 
to  an  apportioned  lien.  Under  such  circumstances  a  man 
has  a  right  to  file  one  lien  against  the  entire  property,  or  he 
can  file  a  lien  against  each  one  of  the  houses;  he  cannot  file 
two  or  more  apportioned  liens,  one  against  each  group.  This 
case  followed  the  rulings  of  the  Supreme  Court  in  Fitzpat- 
rick  V.  Allen,  80  Pa.  292,  Kline's  Appeal,  93  Pa.  422,  and 
Atkinson  v.  Shoemaker,  151  Pa.  157. 

It  appears  by  the  record  that  no  lien  is  filed  against  the  two 
houses  on  the  northeast  side  of  Warrington  avenue,  and 
therefore  the  objections  to  their  being  included  in  the  two 
joint  apportioned  liens  do  not  apply.  Where  the  charges  are 
lumping  charges  they  arise  from  necessity. 


Digitized  by  VjOOQ IC 


624  PENNSYLVANIA  [Vol. 

[R.  H.  Johnson  Co.  r.  Patton.] 

We  are  of  opinion  that  the  difficult  question  Oi  whether  the 
•statute  has  been  strictly  followed  can  be  better  determined 
upon  the  trial  of  the  cause  before  a  jury,  where  there  can  be 
legal  evidence  of  all  the  facts  necessary  to  the  proper  deter- 
mination of  the  case. 

Rule  to  strike  off  liens  is  discharged. 


Liquor  Lioense  Affidavit. 

Liquor  law — Application  to  state  treasurer  for  license — Affidavit 
required  by  the  Act  of  iSgy. 

The  term  "the  year  preceding**  in  the  first  section  of  the  Act  of  1897, 
P.  L.  464,  regulating  the  sale  of  liquors,  means  the  year  preceding  the  date 
of  the  application. 

Request  of  state  treasurer  for  opinion. 

Reeder,  Deputy  Attorney-General,  Feb.  10,  1898. — Hon. 
B.  J.  Haywood,  State  Treasurer.  Sir:  Replying  to  your  re- 
quest to  be  advised  as  to  the  proper  construction  of  the  Act 
of  July  30,  1897,  P.  L.  464,  entitled  "An  Act  to  provide  rev- 
enue and  regulate  the  sale  of  malt,  brewed,  vinous  and  Spirit- 
uous liquors,"  etc.,  I  beg  leave  to  submit  the  following: 

The  Act,  in  its  first  section,  contains  the  following  pro- 
vision: "It  shall  be  the  duty  of  every  brewer  or  distiller  to 
file  with  his  application  an  affidavit,  setting  forth  the  number 
of  barrels  of  vinous,  spirituous,  malt  or  brewed  liquors  dis- 
tilled or  brewed  by  him  during  the  year  preceding  that  for 
which  a  license  is  desired." 

It  seems  that  it  is  an  impossibility  to  comply  literally  with 
this  provision  of  the  law,  for  the  reason  that  a  person  cannot 
make  an  affidavit  covering  his  output  or  product  up  to  a 
given  date  in  the  future.  This  department  has  already  held, 
and  you  are  now  advised,  that  ''the  preceding  year''  should  be 
construed  to  mean  the  year  preceding  the  date  of  the  appli- 
cation. This  will  be  a  sufficient  compliance  with  the  require- 
ment of  the  Act,  especially  so  since  the  Act  itself  provides 
that  an  applicant  shall  file  the  affidavit  above  mentioned,  "or 
produce  such  other  evidence  as  the  court  or  state  treasurer 
may  require  as  to  the  quantity  of  vinous,  spirituous,  malt  or 
brewed  liquors  manufactured  during  the  preceding  year,  in 
order  that  the  court  or  state  treasurer  may  fix  the  amount  of 
license  as  provided  in  this  Act." 

From  Paul  A,  Kunkel,  Esq.,  Harrisburg,  Pa. 
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Hann  V.  Trainer. 

Promissory  notes — Husband  and  wife — Endorsement — Act  of 
June  <?,  1893} 

A  husband's  negotiable  promissoiy  note  to  his  wife  may  be  endorsed 
over  by  her  for  valuable  consideration  to  a  third  person,  even  after 
maturity,  and  the  third  person  may  maintain  an  action  on  it  against  the 
husband,  subject  to  the  maker's  defences  as  against  the  payee. 

While  the  Act  of  June  8,  1893,  prevents  a  wife  from  suing  her  husband, 
it  docs  not  take  from  her  her  right  to  endorse  over  such  a  note  to  a  third 
person,  and,  as  the  third  person  can  sue  without  using  the  wife's  name, 
the  Act  of  1893  is  no  defence  to  the  suit. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence.   C.  P.  No.  1,  Philadelphia  Co.    Dec.  T.,  1897,  No.  759. 

Fxirih  &  Singer,  for  plaintiff. 

Henry  J.  Scott  and  John  M.  Campbell,  for  defendant. 

Beitler,  J.,  March  17,  1898. — The  plaintiff  sues  upon  a 
promissory  note  for  $4,000,  dated  Nov.  4,  1895,  at  one  year 
after  date,  made  by  the  defendant  to  the  order  of  Dorothea 
A.  Theurer,  and  by  her  endorsed.  The  statement  alleges 
that  after  the  maturity  of  the  note  it  was  endorsed  for  a  val- 
uable consideration  to  the  plaintiff  by  the  payee  (who  had 
meanwhile  married  the  defendant).  The  defendant  filed  an 
affidavit  of  defence,  in  which  he  "avers  that  the  plaintiff  is  not 
a  bona  fide  holder  for  value  of  the  said  note,  but  obtained  the 
same,  if  at  all,  after  maturity,  and  with  full  notice  of  depo- 
nent's defences  thereto,  and  that  this  suit  has  been  com- 
menced in  the  name  of  the  said  William  F.  Haun  solely  for 
the  purpose  of  attempting  to  evade  the  statutory  prohibition 
against  the  bringing  of  a  suit  by  a  wife  against  her  husband." 
The  affidavit  then  sets  out  that  the  payee  and  the  endorser 
of  the  note,  Dorothea  A.  Thetirer  and  defendant,  are  now 
man  and  wife. 

The  affidavit  sets  up  no  defence  on  the  merits,  and  on  the 
argument  the  only  defence  relied  on  was  that,  as  the  Act  of 
1893  prevented  the  wife  from  suing  the  husband,  her  endorsee 
could  not  sue,  because  he  took  the  note  after  maturity  and 
therefore  subject  to  the  maker's  defences  as  against  the  payee. 

In  the  first  place,  it  must  be  noted  that  the  defendant  does 
not  meet  the  plaintiff's  specific  averment  that  he  is  a  holder 
for  value  with  anything  more  than  a  mere  averment,  and  even 
that  is  couched  in  language  that  leads  to  the  belief  that  he  is 
stating  a  surmise  rather  than  a  fact  known  to  him.  The 
plaintiff  says  that  the  note  was  endorsed  to  him  "for  a  valuable 
VOL.  XX— 40.  *  Pepper  &  Lewis*  Dig.  2887. 
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consideration."  The  defendant  "avers  that  plaintiflf  is  not  a 
bona  fide  holder  for  value."  It  is  true  he  further  avers  that 
the  suit  has  been  commenced  solely  for  the  purpose  of  at- 
tempting to  evade  the  statutory  prohibition  against  the 
bringing  of  a  suit  by  a  wife  against  her  husband.  These  aver- 
ments are  not  so  explicit  as  the  law  requires:  Bank  v.  Mor- 
gan, 165  Pa.  199;  Bank  v.  Miller,  179  Pa.  412.  But  as  the 
plaintiff  admits  that  he  took  the  note  after  maturity  and  by 
endorsement  by  the  defendant's  wife,  who  signed  her  maiden 
name,  that  being  the  name  she  bore  at  the  time  of  the  making 
of  the  note,  does  the  Act  of  1893  prevent  the  endorsee  from 
recovering? 

It  must  be  borne  in  mind  that  for  now  nearly  fifty  years  the 
law  of  this  state  has  secured  to  married  women  the  full  use  and 
enjoyment  of  their  property  as  fully  after  marriage  as  before. 
Before  her  marriage  to  the  defendant  Dorothea  A.  Theurer, 
the  payee  in  the  note,  had  an  undoubted  right  to  endorse  the 
note  to  the  plaintiflf  in  this  suit  upon  any  consideration  or 
none.  It  was  a  negotiable  note,  payable  to  her  order.  That 
right  the  Act  of  April  11,  1848,  P.L.536/  secured  to  her  after 
her  marriage  to  the  defendant  "as  fully  as  before."  A  force- 
ful statement  of  her  rights  under  that  Act  is  given  by  Chief 
Justice  Paxson  in  McKendry  v.  McKendry,  131  Pa.  24.  The 
marriage  with  the  defendant  did  not  in  any  wise  aflfect  her 
title  to  the  note  or  the  moneys  due  thereon:  Kennedy  v. 
Knight,  174  Pa.  408. 

It  is  true  that  the  Act  of  June  8,  1893,  Sec,  3^,  P.  L.  344,* 
prevents  a  wife  from  suing  her  husband.  Hence  the  payee 
of  this  note,  if  it  had  been  non-negotiable,  would  have  been 
compelled  to  wait  his  pleasure  to  receive  payment  of  the 
money  due  her  or  her  chance  to  present  it  as  a  claim  against 
his  estate  if  she  survived  him.  But  the  Act  of  1893  was  not 
intended  to  and  did  not  detract  from  or  lessen  the  benefits  she 
already  had  under  the  Act  of  1848.  It  did  not  take  from  her 
her  right  to  endorse  the  note  to  some  one  else,  and  as  the  plain- 
tiflf herein  can  sue  without  using  the  wife's  name,  we  cannot  see 
how  the  husband  can  shield  himself  behind  the  Act  of  1893. 
That  was  not  an  Act  to  protect  husbands.  It  enlarged  the  rights 
of  married  women,  though  it  did  not  give  the  right  to  sue 
the  husband.  In  that  one  respect  it  placed  upon  her  a  dis- 
ability. But,  as  the  paper  she  held  was  negotiable,  we  hold 
that  she  had  the  right  to  endorse  it  to  the  plaintiflf,  and  as  he 
can  bring  suit  in  his  own  name,  the  Act  of  1893  does  not  avail 
the  husband.  He  can  set  up  against  the  note,  of  course,  any 
*  Pepper  &  Lewis'  Dig.  2897.  *  Pepper  &  Lewis'  Dig.  2904, 
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defence  which  as  maker  he  had  against  the  payee,  but  as  he 
has  averred  none  in  the  affidavit  of  defence,  the  plaintiff  must 
have  judgment.     Hence  the  rule  is  made  absolute. 


Foreman's  Estate. 


Evidence — Book  entries — Inadmissibility  of  entry  in  a  surgeon's 
book. 

It  seems  that  book  entries  are  only  admissible  when  relating  to  such 
matters  as  have  a  general  ascertained,  commercial  or  business  value,  as 
in  the  case  of  the  price  of  goods  or  commodities,  or  the  usual  wages  or 
charges  for  day  labor  or  routine  services. 

Whether  services  of  a  professional  character,  such  as  those  rendered 
by  a  lawyer  or  surgeon,  can  ever  be  proved  by  this  species  of  evidence 
doubted. 

The  following  entry  in  a  surgeon's  book  is  inadmissible:  "'Jan.  7,  1893, 
John  R.  Foreman,  snared  oflF  anterior  internal  polypoid."  The  entry  is 
too  indefinite  and  is  not  self-sustaining.  There  is  nothing  to  show  by 
whom  or  at  what  time  the  operation  was  performed,  or  the  character  of 
the  operation,  or  the  time  required  for  its  performance,  and  nothing, 
therefore,  by  which  the  value  of  the  service  can  be  established. 

Exceptions  to  adjudication.  O.  C.  Philadelphia  Co.  Jan. 
T.,  1897,  No.  445. 

James  Yearsley,  for  exceptants. 

Ziba  T.  Moore  and  Samuel  E.  Cavin,  contra. 

Penrose,  J.,  March  5,  1898. — ^The  theory  upon  which 
book  entries  are  received  as  evidence  of  the  sale  and  delivery 
of  goods  or  of  work  and  labor  done  is  that  such  entries,  made 
in  the  accustomed  manner  and  in  the  usual  course  of  business, 
are  part  of  the  res  gestae — the  transaction  itself;  and  that  in 
the  class  of  cases  to  which  they  relate  they  are,  in  the  very 
nature  of  things,  the  only  evidence  by  which  the  indebted- 
ness can  be  established.  Hence  where  the  entries  are  with 
reference  to  a  matter  which  on  its  face  shows  that  it  is  sus- 
ceptible of  proof  of  a  higher  character  they  are  inadmissible: 
Shoemaker  v.  Kellog,  i  Jones,  310. 

Where  the  entries  are  made  by  a  witness  who  is  himself 
competent  to  testify,  independently,  as  to  the  facts  to  be  es- 
tablished, a  less  degree  of  strictness  is  required  as  to  the  way 
in  which  they  have  been  made,  since  they  at  least  may  be 
used  as  a  memorandum  by  which  to  refresh  his  memory;  but 
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when  not  thus  supported  they  must,  in  order  to  be  admissible, 
be  self-sustaining.  They  must  show  that  the  item  relates  to 
a  single  service  as  distinguished  from  a  lumping  charge,  cov- 
ering details  not  mentioned  (Corr  v.  Sellers,  4  Outerb.  169), 
and  it  must  be  manifest  that  they  were  made  for  the  purpose 
of  charging  the  alleged  debtor  (Walter  v.  Bollman,  8  Watts, 
544;  Wall  V,  Dovey,  10  Smith,  212),  and  not  as  a  mere  mem- 
orandum of  a  fact  which  has  occurred. 

In  the  present  case,  the  book  of  claimants  not  having  been 
exhibited  to  us,  we  are  unable  to  say  how  far  in  other  re- 
spects it  possesses  the  requisites  of  a  book  of  original  entries; 
but  the  copy  of  the  item,  or  one  of  the  items,  upon  which  the 
claim  is  based,  not  only  fails  to  show  the  value  of  the  alleged 
services,  but  that  services  of  any  kind  were  performed  by  the 
claimants  for  the  person  named  in  connection  with  the  entry, 
who,  on  the  contrary,  appears  himself  to  have  been  the  actor. 
The  copy  thus  furnished  is  as  follows:  "J^*^-  7»  ^893.  John 
R.  Foreman,  snared  off  anterior  internal  polypoid."  The 
meaning  of  this,  as  we  are  told,  is  that  a  surgical  operation 
was  performed  by  which  an  "anterior  internal  polypoid"  was 
"snared  off,"  or,  as  we  are  further  informed,  removed;  but 
there  is  nothing  to  indicate  by  whom  it  was  "snared,"  unless 
by  John  R.  Foreman,  or  from  whom,  or  that  the  removal 
took  place  at  the  date  of  the  memorandum,  or  how  long  a 
time  anterior  to  that  date  was  covered  by  the  services — if 
services  are  indicated;  nor  is  there  anything  to  show  the 
character  of  the  operation  (assuming  that  it  was  an  operation 
performed  by  the  claimants  upon  John  R.  Foreman,  the  de- 
cedent), or  of  the  object  "snared,"  or  the  time  required  for 
its  accomplishment,  and  nothing,  therefore,  by  which  the 
value  of  the  services — if  an  entry  left  incomplete  by  the  omis- 
sion of  value  is  ever  admissible  (Rogers  v.  Old,  5  S.  &  R.  404) 
— could  be  established  or  tested  by  proof  aliunde. 

Book  entries,  it  would  seem,  can  only  be  of  such  matters 
as  have  a  general  ascertained  commercial  or  business  value, 
as  in  the  case  of  the  price  of  goods  or  commodities,  or  the 
usual  wages  or  charges  for  day  labor  or  routine  services, 
which,  perhaps,  would  include  the  ordinary  visits  of  a  phy- 
sician (though  see  Fulton's  Est.,  178  Pa.  78).  They  are  not 
admissible  in  an  action  to  recover  for  part  performance  un- 
der a  special  contract  (Alexander  v,  Hoffman,  5  W.  &  S. 
382),  and  the  objection  to  their  admissibility  is  at  least  as 
strong  where  that  which  is  done  has  no  definite  or  precise 
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character,  so  that  without  other  evidence  than  that  afforded 
by  the  entry  itself  the  value  cannot  be  measured.  Manifestly 
a  charge  for  **building  a  house,"  or  "erecting  a  fence,"  or 
"selling  a  vessel"  (Winsor  v.  Dillaway,  4  Mete.  221),  or  "re- 
pairing a  machine"  (Corr  v.  Sellers,  supra),  could  not  be 
proved  by  book  entry;  and  unless  all  "anterior  polypoids" 
are  identical  in  size,  character  and  "internal"  distance,  and 
require  for  their  removal  the  same  length  of  time  and  pro- 
fessional skill,  a  charge  such  as  that  now  under  consideration 
is  equally  indefinite  and  objectionable. 

Whether,  indeed,  services  of  a  professional  character,  such 
as  those  rendered  by  a  lawyer  or  surgeon,  can  ever  be  proved 
by  this  species  of  evidence  is  more  than  doubtful.  In  Shoe- 
maker V.  Kellog,  I  Jones,  311,  it  was  said:  "It  is  almost  too 
trite  to  repeat  that  books  of  original  entries  are  evidence, 
only  from  necessity,  and  ought  never  to  be  received  where 
the  transaction  from  its  nature  admits  of  more  satisfactory 
proof.  They  are  receivable  to  show  goods  sold,  and  put 
down  in  the  course  of  the  ordinary  business  or  pursuit  of  the 
party  offering  them.  Thus,  the  rule  is  broad  enough  to  in- 
clude merchants,  shopkeepers,  tradesmen,  mechanics  and 
farmers  in  all  that  pertains  to  their  callings.  But  it  would 
be  dangerous  to  open  the  door  of  admission  wider  than  this. 
The  inclination  of  the  court  is  not  to  extend  this  kind  of  evi- 
dence beyond  its  succinct  limits."  See  also  the  remarks  of 
Shaw,  C.  J.,  in  Winsor  v,  Dillaway,  supra. 

What  was  said  by  Judge  Strong  in  Hale  v.  Ard,  12  Wright, 
24,  with  reference  to  proof  of  professional  services  of  a  law- 
yer, applies  with  equal  force  to  the  services  of  a  surgeon:  "A 
book  of  entry  of  such  charges  must  be  indefinite.  There  is 
no  measure  by  which  its  value  can  be  ascertained.  Unlike 
physical  labor,  it  is  incapable  of  being  gauged  by  the  time  it 
occupies,  or  by  comparing  it  with  other  similar  services  with 
which  a  jury  is  supposed  to  be  acquainted.  Nor  is  it  capable 
of  such  certainty  of  description  as  is  essential  to  an  ordinary 
charge  for  work  done.  No  one  would  contend  that  a  charge 
of  a  certain  sum  'for  work'  or  'for  merchandise,'  without 
specifying  the  articles  sold,  would  be  admissible  as  evidence. 
It  lacks  certainty,  and  the  utmost  implication  of  the  law,  if 
any  would  be  made,  would  be  a  promise  to  pay  the  smallest 
possible  sum.  But  a  charge  for  advice  is  equally  uncertain, 
and  still  more  out  of  the  usual  course  of  business.  It  has 
been  decided  that  literary  labor  is  not  a  fit  subject  for  book 
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entries.  It  is  not  within  the  necessity  that  opened  the  door 
for  the  admission  of  a  party's  own  books.  In  what  respect 
does  professional  advice  given  by  an  attorney  differ?"  In 
what  respect,  it  may  be  added,  do  services  such  as  those  in- 
dicated by  the  charge  in  the  present  case  differ?  See  also 
Fenn  v.  Early,  3  Amerm.  264. 

The  exceptions  are  dismissed  and  the  adjudication  con- 
firmed absolutely. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 


C.  J.  KightUnger,  by  his  next  firiend,  F.  H.  Lammers  v.  Western 
Union  Telegraph  Company. 

Telegraph  companies  —  Delay  in  message — Damages — State- 
ment— Demurrer, 

In  an  action  against  a  telegraph  company  to  recover  damages  for  delay 
in  delivering  a  message  plaintiff  averred  in  his  statement  that  by  reason 
of  the  delay  in  delivering  the  message,  which  contained  an  announcement 
of  his  father's  dangerous  illness,  he  had  been  "hindered  and  prevented 
from  seeing  his  father  alive  and  ministering  to  his  wants  and  comfort." 
There  was  no  averment  of  mental  anguish  or  suffering.  Held,  that  a  de- 
murrer to  the  statement  should  be  sustained. 

Demurrer  to  plaintiff's  statement.  C.  P.  Venango  Co. 
Nov.  T.,  1898,  No.  5. 

/.  H,  Osmer  &  Sons,  for  plaintiff. 
William  H,  Forbes,  for  defendant. 

Criswell,  p.  J.,  April  25,  1898. — ^The  declaration  in  this 
case  avers  that  in  July,  1897,  one  Ott  Kightlinger  delivered 
to  defendant  company  at  Kinzua,  Pa.,  for  transmission  by 
telegraph  and  delivery  to  the  plaintiff  at  Oil  City,  Pa.,  a  cer- 
tain message  intended  to  inform  and  advise  the  said  plaintiff 
of  the  serious  and  dangerous  illness  of  his  father,  and  that  the 
defendant  in  consideration  of  the  charges  therefor  then  paid 
undertook  and  agreed  to  transmit  and  deliver  the  said  mes- 
sage; that  the  defendant,  disregarding  and  neglecting  its  duty 
in  this  behalf,  did  not  deliver  the  said  message  to  the  plaintiff 
until  the  third  day  after  the  receipt  thereof  at  its  office  in  Oil 
City;  that  by  reason  of  the  defendant's  neglect  plaintiff  re- 
mained ignorant  of  the  illness  of  his  father  until  after  his 
death,  and,  by  reason  of  the  premises,  was  thereby  prevented 
from  seeing  his  father  alive  and  ministering  to  his  wants  and 
comfort.     Then  follows  the  concluding  averment  that  the 
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plaintiff  suffered  great  damage  and  injury,  to  wit,  in  the  sum 
of  one  thousand  dollars,  etc. 

To  this  declaration  the  defendant  demurs,  and  says  that  it 
is  not  sufficient  in  law. 

In  practice  a  declaration  is  a  statement  in  legal  form  of  the 
plaintiff's  cause  of  action.  It  answers  to  the  bill  in  chancery 
and  the  complaint  in  code  procedure.  It  must  fully  show 
the  right  of  action  in  the  plaintiff  at  the  time  of  bringing  the 
suit,  and  he  can  recover  only  on  the  grounds  therein  set  forth. 
It  must  further  show  the  injury  by  the  defendant,  and  that 
the  plaintiff  has  been  damaged  thereby,  for  injury  without 
damage  does  not  give  rise  to  a  cause  of  action.  When  the 
damage  is  the  necessary  and  proximate  consequence  of  the 
act  complained  of  the  law  presumes  it  to  have  resulted  from 
the  act.  But  when  the  law  does  not  necessarily  imply  that 
the  plaintiff  sustained  damage  by  the  act  complained  of  it  is 
essential  to  the  validity  of  the  declaration  that  the  resulting 
damage,  called  ^'special  damages/'  be  shown  with  particu- 
larity, and  if  not  so  particularly  shown  evidence  in  support 
thereof  shall  not  be  received.  These  are  common-law  rules 
relative  to  pleading.     See  Clark  v.  Lindsay,  7  Sup.  Ct.  43. 

The  declaration  in  question  is  peculiar  in  that  there  is  no 
averment  therein  of  physical  suffering  or  mental  anguish  or 
grief  and  the  only  injury  complained  of  as  resulting  from 
the  alleged  negligence  of  the  defendant  is  that  the  plaintiff 
was  "hindered  and  prevented  from  seeing  his  father  alive  and 
ministering  to  his  wants  and  comfort."  Did  this  injury  re- 
sult in  damage  to  the  plaintiff?  Whatever  may  have  been 
the  effect  of  his  absence  upon  his  father,  it  does  not  appear 
that  the  son  suffered  or  sustained  loss  by  reason  of  his  ab- 
sence. The  law  will  imply  no  damage  from  the  language 
used.  If  he  did  suffer  loss,  under  the  general  principles  in- 
dicated above,  the  special  damages  should  have  been  averred 
so  that  the  defendant  might  have  notice  thereof.  The  gen- 
eral averment  in  the  conclusion  of  the  declaration  is  not  suf- 
ficient. 

In  view  of  the  terms  of  the  declaration,  the  question  of  the 
right  of  the  plaintiff  to  recover  damages  for  mental  anguish 
is  not  raised  by  the  record.  It  may  be  assumed,  as  contended 
by  the  learned  counsel  for  the  plaintiff,  that  the  defendant  is 
liable  for  damages  which  resulted  as  a  proximate  consequence 
of  its  failure  to  deliver  the  message  referred  to  in  the  declara- 
tion. The  injury,  however,  resulting  in  such  damage  must 
be  to  a  right  protected  by  law,  and  it  must  be  set  up  in  the 
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declaration,  and  there  must  be  a  sufficient  averment  of  the 
injury  and  the  damages  resulting  therefrom.  In  our  opinion 
the  declaration  in  this  case  does  not  sufficiently  aver  either 
an  injury  to  the  plaintiff  or  damages  resulting  therefrom. 

And  now,  April  25,  1898,  judgment  is  directed  to  be  en- 
tered in  favor  of  the  defendant  and  against  the  plaintiff  on 
the  demurrer. 


Lafferty's  Estate. 

Trusts  and  trustees — Discretion  of  trustee  interfered  with. 

Where  the  testator  has  declared  in  express  terms  that  the  discretion 
of  a  trustee  as  to  distribution  of  income  to  children  of  a  deceased 
daughter,  shall  not  be  interfered  with,  the  court  will  not,  upon  petition 
by  one  of  such  children  who  has  just  reached  her  majority,  direct  the 
trustees  to  pay  accumulations  of  income  over  to  her  where  the  trust  still 
remains  active. 

Exceptions  to  adjudication.  O.  C.  Philadelphia  Co.  Oct. 
T.,  1886,  No.  587. 

The  adjudication  by  Ashman,  J.,  was  as  follows: 

*The  provisions  of  the  will  have  been  set  out  in  preced- 
ing adjudications.  After  the  death  of  his  wife  the  testator 
gave  the  residue  of  his  estate  to  his  executors,  to  hold  until 
the  youngest  of  his  grandchildren  living  at  the  death  of  his 
last  surviving  child  should  attain  full  age,  in  trust,  to  pay  to 
each  of  his  children,  Anna,  Patrick,  Francis,  Charles  and  Rose 
E.  Lafferty  and  Mary  McGinnis,an  annuity  of  $2,000  from  the 
date  of  his  death,  to  be  increased  or  diminished  as  the  income 
should  be  more  or  less  than  the  sum  needed  for  their  full  pay- 
ment, and  to  be  free  of  the  debts  of  the  annuitants,  and  as  to 
females,  to  be  for  their  separate  use:  the  annuity  of  one  dying 
to  be  added  to  the  trusts  for  the  survivors,  and  with  power  of 
appointment  by  will  to  such  children  as  should  leave  issue  to 
and  among  such  issue.  Before  payment  of  the  annuities  he  di- 
rected the  executors  to  give  yearly  to  charity,  as  they  should 
think  proper,  $500,  and  yearly  for  masses  $100.  By  codicil, 
stating  the  death  of  his  daughter,  Mary  McGinnis,  he  gave 
to  her  children  her  annuity,  subject  to  the  limitations  already 
described.     He  died  Oct.  10,  1885. 

Marie  Kerr,  a  daughter  of  Mary  McGinnis,  attained  the 
age  of  twenty-one  years  on  Sept.  11,  1897.  On  her  behalf 
Mr.  Daly  asked  that  the  accumulated  income  of  the  share 
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coming  to  her  by  virtue  of  the  codicil  should  be  presently 
paid  her. 

The  testator,  in  directing,  by  the  fifth  clause  of  the  will,  that 
the  annuities  should  not  be  liable  for  the  debts  of  legfatees, 
added:  Should  it  be  necessary  to  avert  any  such  consequence 
it  shall  be  the  duty  of  the  executors  and  trustees  themselves 
to  apply  the  annuities  directly  to  the  support  and  comfort 
of  the  annuitants.  And  in  the  codicil,  declaring  his  purpose 
respecting  the  children  of  his  daughter,  Mary  McGinnis,  he 
used  this  language:  "Provided,  that  no  guardian  or  other 
person  shall  in  any  wise  interfere  with  the  discretion  of  my 
executors  in  applying  the  income  to  the  needs  of  said  chil- 
dren as  they  think  their  best  welfare  to  require  for  their  edu- 
cation, maintenance  and  otherwise,  and  they  may  withhold 
the  income  of  the  said  children,  or  any  of  them,  who  are  not 
so  placed  as  to  benefit  by  its  application  and  their  use." 

Over  this  unreserved  committal  of  the  estate  of  the  cestui 
que  trust  to  the  discretion  of  the  trustee  the  orphans'  court 
has  no  jurisdiction  to  interfere,  except  for  fraud  or  acts  equiv- 
alent to  fraud,  and  no  such  ground  for  its  interposition  was  laid 
or  apparently  attempted  to  be  laid.  But  if  the  trust  was  void 
as  a  trust  for  accumulation,  the  fund,  of  course,  would  be  dis- 
tributable. In  the  opinion  of  the  auditing  judge,  however, 
it  was  neither  intended  as  a  trust  to  capitalize  nor  did  it  in- 
evitably tend  to  capitalization.  The  trustees  were  to  apply 
the  income  to  the  needs  of  said  children  as  they  may  think 
their  best  welfare  to  require,  and  the  fact  that  those  needs 
would  be  so  few  in  one  year  as  to  leave  a  large  surplus  of  rev- 
enue untouched  would  be  no  reason  for  assuming  that  the 
next  year  they  might  not  demand  an  extraordinary  expen- 
diture. A  trust  of  this  sort,  designed  as  a  provision  for  sick- 
ness, marriage  and  a  hundred  other  possibilities  requires  such 
an  emergency  fund  as  was  declared  to  be  reasonable  and  valid 
in  Eberly's  Ap.,  no  Pa.  95;  Hibbs's  Est.,  143  Pa.  217; 
Schwartz's  Ap.,  119  Pa.  337,  etc.  Besides,  a  direction  to  ac- 
cumulate cannot  be  implied  where  the  whole  income  can  be 
used  by  the  trustee  at  any  moment  in  his  absolute  discretion. 
This  test  has  been  applied  in  numerous  decisions.  In  Mif- 
flin's Ap.,  121  Pa.  205,  the  indestructibility  of  the  limited 
estate  was  held  to  be  essential  to  definition  of  a  perpetuity; 
and  in  Wahl's  Est.,  26  W.  N.  C.  249,  where  the  donee  could 
demand  the  rents  as  they  fell  due,  it  was  held  that  a  discretion 
to  invest  the  rents  was  not  void.  See  also  Cooper's  Est.,  150 
Pa.  576;  Rhodes's  Est.,  147  Pa.  227;  Williams's  Est.,  8  W.  N. 
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C.  310.     The  auditing  judge  thinks  the  accumulation  should 
remain  in  the  custody  of  the  accountants. 
Exceptions  were  filed  by  Marie  Kerr. 

T.  M,  Daly,  for  exceptant. 

/.  Willis  Martin  and  S,  G,  Thompson,  contra. 

Penrose,  J.,  April  2,  1898. — ^The  testator  has  declared,  in 
express  terms,  that  the  discretion  of  the  trustees  with  regard 
to  the  administration  of  the  income  given  to  the  children  of 
his  deceased  daughter  shall  not  be  interfered  with,  not  only 
by  any  guardian,  but  by  "any  other  person;"  and  he  has  di- 
rected them  "to  withhold  the  income  of  the  said  children  or 
any  of  them  who  are  not  so  placed  as  to  benefit  by  its  appli- 
cation for  their  use."     See  Krebs's  Est.,  184  Pa.  222. 

We  have  no  right  to  say  that  "any  other  person"  is  the 
equivalent  of  "guardian,"  nor  can  we  find  anything  by  which 
to  restrain  the  provision  with  reference  to  withholding  in- 
come to  the  period  of  minority.  The  trust  is  for  the  "chil- 
dren" of  the  deceased  daughter,  and  among  its  purposes  were 
protection  against  their  debts  and  protection  against  their 
power  of  disposal.  The  word  is  simply  descriptive  of  the 
relation  of  the  beneficiaries  to  the  testator  and  his  daughter 
and  manifestly  was  not  used  in  the  sense  of  minor  children, 
incapable  of  contracting  debts  or  parting  with  their  interests. 

The  adjudication  demonstrates  the  propriety  of  the  ruling 
of. the  auditing  judge,  and  the  exceptions  are,  therefore, 
dismissed. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 


Selby's  Estate. 

Trusts  and  trustees — Deeds  and  mortgages— -Parol  defeasance 
'^Evidence — Settlement  with  cestui  que  trust  just  of  age. 

Settlements  between  a  trustee  and  a  cestui  que  trust  just  of  age  arc 
always  to  be  closely  scrutinized  and  every  doubt  is  to  be  construed  against 
the  trustee. 

A  deed  absolute  on  its  face,  executed  and  delivered  prior  to  the  Act  of 
June  8,  1881,  P.  L.  84,  may  be  shown  by  parol  to  have  been  intended  as 
a  mortgage.  * 

Such  a  deed  given  to  a  cestui  que  trust  just  of  age  may  be  shown  by 
parol  to  have  been  intended  as  a  mortgage,  although  the  cestui  que  trust 
upon  receiving  it  signed  a  receipt  in  which  she  stated  that  she  received 
the  deed  in  full  for  all  her  claims  and  demands  against  the  trust  estate. 

Exceptions  to  adjudication.  O.  C.  Philadelphia  Co.  Jan. 
T.,  1883,  No.  348. 

*  Pepper  &  Lewis'  Dig.  1613. 
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John  M.  Gest,  for  exceptant. 

F.  P.  Prichard,  /.  /.  Murphy  and  /.  W.  Kenworthy,  contra. 

Ferguson,  J.,  Feb.  5,  1898. — ^The  testator  in  this  case  gave 
the  whole  of  his  estate  to  his  executor  in  trust  for  his  wife, 
Susan,  during  her  life,  and  after  her  death  he  gave  $6,000  to 
a  niece,  Susan  S.  (now  Mrs.  Brobst),  who  had  lived  with  him 
from  infancy  and  been  regarded  as  a  daughter.  The  residue 
of  his  estate  he  divided  equally  among  certain  other  nephews 
and  nieces.  One  Jacob  Young  was  named  as  the  trustee. 
It  appears  that  at  the  time  of  the  death  of  the  testator  the  said 
Young  was  indebted  to  him  in  the  sum  of  $6,000.  On  Oct. 
14,  1878,  the  trustee,  being  financially  embarrassed,  and  de- 
siring to  secure  this  indebtedness  to  the  estate,  executed  to 
the  widow,  who  was  his  co-executor  and  also  the  cestui  que 
trust,  a  judgment  note  for  $6,000,  and  on  the  same  day  con- 
veyed to  Mrs.  Susan  J.  Brobst,  the  legatee,  for  $6,000  above 
mentioned,  a  certain  property.  No.  518  North  Forty-fourth 
street,  for  a  consideration  expressed  in  the  deed  of  $9,000. 
The  premises  were  then  subject  to  a  mortgage  of  $3,000. 
The  same  day  he  took  from  Mrs.  Brobst,  who  was  then  a 
young  woman  of  22  years,  a  receipt  in  the  words  following: 
^'Received,  Philadelphia,  Oct.  14,  1878,  from  Mr.  Jacob 
Young,  deed  for  premises  No.  518  North  Forty-fourth  street 
(on  which  there  is  a  mortgage  of  $3,000),  in  full  of  all  my 
claim  and  demand  against  the  estate  of  John  W.  Selby,  'de- 
ceased, of  which  the  said  Jacob  Young  is  executor." 

Settlements  between  a  trustee  and  a  cestui  que  trust  just 
of  age  are  always  to  be  closely  scrutinized,  and  every  doubt 
is  to  be  construed  against  the  trustee. 

Notwithstanding  the  execution  of  the  deed  to  Mrs.  Brobst, 
Mr.  Young  continued  in  possession  of  the  premises  in  ques- 
tion until  1883,  when,  proceedings  having  been  commenced 
in  this  court  for  his  removal  as  trustee,  he  turned  the  posses- 
sion over  to  Mrs.  Selby,  to  whom  he  had  delivered  the  deed 
at  the  time  of  its  execution.  She  received  the  rents  and 
otherwise  exercised  all  the  rights  of  ownership  down  to  the 
time  of  her  death  in  1895,  since  which  time  Mrs.  Brobst  has 
been  in  possession. 

The  account  of  the  substituted  trustee  is  now  before  the 
court,  and  Mrs.  Brobst  claims  her  legacy  of  $6,000,  and  in 
doing  so  tenders  to  the  estate  a  re-conveyance  of  the  prop- 
erty, the  title  to  which  was  put  in  her  name  as  aforesaid.  In 
making  this  claim  she  is  confronted  by  the  receipt  above  re- 
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cited,  which  is  expressed  as  in  full  of  all  claims  and  demands 
against  Mr.  Selby's  estate.  The  existence  of  such  a  receipt 
does  not  stop  the  party  signing  it  from  showing  the  actual 
facts  and  circumstances  under  which  her  signature  was  ob- 
tained thereto.  It  will  be  observed  that  at  the  time  this  re- 
ceipt was  given  Mrs.  Brobst  had  no  claim  or  demand  against 
Mr.  Selby's  estate,  nor  did  her  claim  mature  until  the  death 
of  the  widow  seventeen  years  afterwards,  nor  did  she  receive 
the  thing  for  which  she  receipted  until  then,  the  house  hav- 
ing been  in  the  possession  of  either  the  trustee  or  the  widow 
all  this  time.  These  facts  are  mentioned  to  show  that  while 
this  receipt  was  absolute  on  its  face,  it  could  not  have  been 
so  intended  by  the  parties,  as  there  was  no  consideration 
therefor  and  no  delivery  of  the  thing  receipted  for.  Besides, 
the  evidence  in  this  case,  which  will  be  hereafter  considered, 
shows  that  the  deed  was  executed  not  as  a  payment  to  Mrs. 
Brobst,  but  to  secure  the  payment  of  the  judgment  note  of 
$6,000.  A  deed  taken  as  a  security  for  money  is  but  a  mort- 
gage, and  cannot,  by  any  form  of  words  or  other  means,  be 
converted  into  an  absolute  conveyance:  Houser  v.  Lamont, 
55  Pa.  311.  A  deed  absolute  on  its  face  will  be  valid  and 
effectual  as  a  mortgage  as  between  the  parties,  if  it  was  in- 
tended by  them  to  be  merely  a  security  for  a  debt:  4  Kent, 
♦142. 

The  Act  of  June  8,  1881,*  Purd.  651,  enacted  that^'no  deed 
regular  and  absolute  on  its  face  should  be  reduced  to  a  mort- 
gage, unless  said  defeasance  is  made  at  the  time  the  deed  is 
made  and  is  in  writing."  But  as  this  transaction  occurred 
long  before  the  passage  of  this  Act,  the  Act  can  have  no  ap- 
plication to  this  case,  which  is  to  be  decided  upon  the  law 
as  it  stood  at  that  time,  and  which  is  as  above  quoted,  and  as 
the  Supreme  Court  have  held  that  "a  deed  made  prior  to  this 
Act  may  be  proved  by  parol  to  have  been  intended  as  a  mort- 
gage (Hartley's  Ap.,  103  Pa.  23,  Umbenhower  v.  Miller,  loi 
Pa.  73),  testimony  as  to  the  intention  of  the  parties  is  admis- 
sible, notwithstanding  the  deed  is  absolute  on  its  face." 

Now,  what  appears  from  the  testimony  in  this  case?  The 
trustee  in  his  sworn  answer  to  the  petition  for  his  removal, 
filed  in  this  court  in  1883,  said:  "The  petitioner  has  my  judg- 
ment note  for  $6,000  and  further  to  secure  the  estate  I  conveyed 
to  Susan  Brobst,  a  niece  of  the  petitioner,  premises  No.  518 
North  Forty-fourth  street."  And  in  his  testimony  before 
the  examiner  in  the  said  proceeding  he  said:  "I  was  going  to 
give  Mrs.   Selby   that  bond   and   mortgage  for  $6,000.     I 

*  Pepper  &  Lewis'  Dig.  1613. 
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wanted  to  satisfy  Mrs.  Selby,  and  give  her  something  for  the 
$6,000,  so  that  nobody  could  take  it.  /  wanted  to  secure  Iter, 
that  is,  tlie  estate,  by  this  bond  and  mortgage.  Then,  instead 
of  this,  I  gave  Mrs.  Susan  Brobst  that  house,  as  she  was  one 
of  the  heirs.  I  made  a  mistake;  I  should  have  given  it  to 
Mrs.  Selby."  And  in  his  account  then  filed  as  the  result  of 
the  proceedings  for  his  removal  as  trustee,  in  a  foot-note 
thereto,  he  states  that  he  was  unable  to  pay  the  $6,000  he 
owed  the  estate,  and  that  **to  secure  the  same  he  gave  to  Mrs. 
Selby  his  judgment  note  for  that  amount,  and  also  transferred 
to  Mrs.  Susan  Brobst,  a  residuary  legatee  under  the  will  of 
decedent,  the  premises  No.  518  North  Forty-fourth  street. 

From  the  trustee's  several  statements  it  thus  appears  that 
the  execution  of  the  judgment  note  and  the  conveyance  of 
this  house  were  made  in  pursuance  of  a  purpose  upon  the 
part  of  the  trustee  to  try  and  secure  the  estate  from  loss,  and 
not  with  any  view  of  making  a  settlement  or  payment  to  Mrs. 
Brobst  of  her  legacy.  In  fact,  as  before  stated,  it  did  not  be- 
come due  and  payable  for  seventeen  years  afterwards.  At 
the  audit  of  the  trustee's  first  account,  in  1885,  he  was  sur- 
charged with  interest  on  the  $6,000  from  Oct.  15,  1878,  to 
July  15,  1885,  $2,430,  which  would  not  have  been  done  if  the 
conveyance  of  the  house  had  been  intended  as  a  payment  in- 
stead of  a  security  for  a  payment. 

At  the  audit  of  the  account  now  under  consideration  Mr. 
Young  endeavors  to  put  an  entirely  different  face  upon  the 
matter.  He  now  testifies  that  he  said  to  Mrs.  Brobst:  "If 
you  are  satisfied  I  will  turn  this  house  over  to  you  for  $6,000 
— the  property  I  live  in.  She  was  perfectly  satisfied  to  take 
it.  'Now,'  says  I,  'this  is  entirely  for  your  $6,000,  remember.' 
She  said  'yes.'  So  I  gave  her  a  deed  for  the  property  and 
she  gave  me  a  receipt  for  her  legacy."  This  statement  is  not 
only  at  variance  with  his  former  testimony  taken  twelve  years 
before,  when  the  facts  were  presumably  fresher  in  his  mem- 
ory, but  is  contradicted  by  two  sworn  statements  made  by 
him  about  that  time,  and  by  all  the  other  facts  and  circum- 
stances of  the  case.  Mrs.  Brobst  also  emphatically  denies  it. 
She  testifies  that  she  made  no  request  of  the  trustee,  and 
knew  nothing  about  the  matter  until  he  brought  the  deed 
to  the  house  and  handed  it  to  Mrs.  Selby.  The  deed  was 
never  in  her  possession  until  after  Mrs.  Selby  died,  in  1895, 
and  then  she  got  it  from  Mr.  Sypher,  the  attorney  for  Mrs. 
Selby. 

Upon  this  case  as   presented   to  him  the  auditing  judge 
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found  that,  "under  all  the  facts  shown  and  the  testimony,  it 
must  be  conceded  that  the  judgment  note  given  by  the 
trustee  to  his  co-executrix  was  intended  to  represent  and  se- 
cure the  payment  of  his  debt  of  $6,000  to  the  estate,  and  his 
conveyance  of  the  house  No.  518  North  Forty-fourth  street 
was  also  to  secure  the  payment  of  the  same  debt  and  the  leg- 
acy to  Mrs.  Brobst.  Consequently  if  he  paid  his  judgment 
note  for  $6,000  he  would  be  entitled  to  a  surrender  of  the 
deed  to  Mrs.  Brobst  or  a  re-conveyance  by  her.*' 

Under  this  finding  and  the  facts  there  can  be  but  one  con- 
clusion reached,  and  that  is,  the  deed  in  question  was  given  as 
a  security  for  the  judgment  note  of  $6,000  and  not  in  pay- 
ment of  Mrs.  Brobst's  legacy,  and  that,  as  at  the  time  of  this 
transaction  such  a  defeasance  was  lawful,  we  must  conclude 
that  Mrs.  Brobst  is  entitled  to  her  legacy  upon  surrendering 
the  security  held  by  her.  As  this  conclusion  disposes  of  the 
controversy,  we  do  not  think  it  necessary  to  consider  the 
other  questions  raised  at  the  argument. 

The  exceptions  are  sustained.  Counsel  will  prepare  a  de- 
cree of  distribution  in  accordance  with  the  views  herein 
expressed. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 


Ck>]nmoxiwealth  «.  Boyer. 

Mileage — Witness  non-resident  of  state — State  line. 

A  witness,  non-resident  of  Pennsylvania,  is  not  entitled  to  mileage  from 
his  place  of  residence,  but  only  from  the  Pennsylvania  state  line,  and 
then  only  by  the  usual  route  traveled. 

Taxation  of  witnesses'  mileage.  Q.  S.  Schuylkill  Co. 
MayT.,  1897,  No.  331. 

David  Levy,  resident  of  New  York  city,  and  C.  S.  Sibbald, 
resident  of  Cincinnati,  were  subpoenaed  by  the  common- 
wealth; they  appeared  and  testified.  These  witnesses  were 
credited  with  mileage  from  their  respective  residences  to 
Pottsville,  Pa.,  where  court  was  held,  one  hundred  and  ninety- 
four  miles  from  New  York  and  seven  hundred  and  eighty- 
three  miles  from  Cincinnati. 

To  this  allowance  defendant  filed  exception,  alleging  that 
witnesses  were  entitled  to  mileage  only  from  the  Penna.  state 
line,  and  by  the  most  direct  route. 

George  L  Wadlinger  and  Jos.  W.  Ryan,  for  exceptant,  cited 
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Wadlinger  on  Costs,  p.  342;  Claflin  v.  Stern,  12  Luzerne  L. 
Reg.  hi;  Cody  v.  Clelam,  i  Pa.  C.  C.  R.  8;  Leeds  v.  Lands, 
2  Miles,  189;  Melvin  v.  Whiting,  13  Pickering  (Mass.),  184. 
A.  W.  Schalck  and  Carl  Wagner,  for  witnesses,  cited  Act  of 
1887,  P.  L.  134/  contending  that  the  authorities  cited  by 
exceptant  applied  to  civil  and  not  criminal  cases. 

Schoener,  John  T.,  clerk  of  courts,  Dec.  20,  1897. — ^After 
hearing  the  testimony  in  above  case,  and  after  reading  the 
authorities  cited  by  counsel  on  both  sides,  we  decide  that  the 
witnesses  attending  court  in  above  case  can  only  charge 
mileage  from  the  state  line  and  then  only  by  the  usual 
traveled  route.  We,  therefore,  allow  C.  S.  Sibbald  mileage 
from  Enon,  Pa.,  it  being  the  station  nearest  the  state  line,  to 
Pittsburg,  forty-five  miles;  to  Harrisburg,  two  hundred  and 
forty-nine  miles;  to  Pottsville,  via  Reading,  ninety-three 
miles;  making  a  total  of  three  hundred  and  eighty-seven 
miles.  We  allow  David  Levy,  of  New  York,  mileage  from 
Easton,  it  being  the  nearest  station  to  the  state  line,  seventy- 
eight  miles  to  Pottsville.  From  this  ruling  witnesses  ap- 
pealed. 

After  due  hearing  there  was  filed  the  following  opinion  of 
the  court: 

Bechtel,  J.,  Feb.  7,  1898. — ^After  careful  examination 
of  the  authorities  and  Act  of  Assembly  relating  to  the  question 
of  mileage  in  such  cases,  we  are  of  opinion  that  the  appeal  is 
not  sustained,  and  we  therefore  dismiss  it. 

From  M.  M.  Burke,  Esq.,  Shenandoah,  Pa. 


Pittsburg  Pure  Beer  Brewing  Co.'s  Application. 

Liquor  law — Transfer  of  license — Non-resident  corporation — 
One  license  only — Residence  necessary — Court's  discretion — Acts 
of  i88y  and  i8gi. 

A  corporation  selling  malt  liquors  manufactured  by  it  at  its  licensed 
places  in  the  city  of  Pittsburg  has  no  authority  under  its  charter  to  sell 
malt  liquors  not  of  its  own  manufacture,  nor  to  sell  spirituous  or  vinous 
liquors  anywhere,  and  the  court  of  Dauphin  county  cannot  transfer  a 
wholesale  liquor  license  to  it. 

There  is  no  warrant  in  the  Act  of  1891,  P.  L.  257,  for  the  granting  of  a 
license  to  the  same  person,  natural  or  artificial,  in  more  than  one  county. 
The  spirit  and  intention  of  the  law  require  the  licensee  to  be  within  the 
jurisdiction  of  the  court  granting  the  license,  and  without  residence  the 
court  cannot  exercise  the  discretion  required  by  the  Act  of  May  13,  1SB7, 
P.  L.  108. 

*  Pepper  &  Lewis*  Dig.  4848. 
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Application  for  transfer  of  license.  Q.  S.  Dauphin  Co. 
Jan.  Sess.,  1898. 

Eugene  Snyder,  for  applicant. 

SiMONTON,  P.  J.,  April  4,  1898. — We  are  asked  to  grant  a 
transfer  of  the  wholesale  liquor  license  now  held  by  William 
Russ,  at  No.  230  Meadow  Lane  in  the  city  of  Harrisburg,  to 
the  Pittsburg  Pure  Beer  Brewing  Company,  a  corporation 
organized  under  the  Act  of  1891/  and  its  supplements,  for 
the  purpose  of  "manufacturing  and  brewing  malt  liquors," 
having  its  principal  place  of  business  and  a  licensed  brewery 
in  the  city  of  Pittsburg,  in  the  county  of  Allegheny,  where  it 
also  has  a  wholesale  or  bottler's  license. 

It  is  a  well  settled  principle  that  a  corporation  cannot  law- 
fully transact  any  other  business  than  that  authorized  either 
expressly  or  by  necessary  implication  in  its  charter.  Under 
this  principle  this  corporation  undoubtedly  has  the  implied 
right  to  sell  malt  liquors  manufactured  by  it  at  its  licensed 
places  in  the  city  of  Pittsburg.  But  it  has  no  authority  under 
its  charter  to  sell  malt  liquors  not  of  its  own  manufacture, 
nor  to  sell  spirituous  or  vinous  liquors,  anywhere,  and  we 
cannot  grant  it  a  license  to  do  that  which  it  is  not  legally 
capable  of  doing.  This  is  a  sufficient  reason  why  the  transfer 
asked  for  cannot  be  granted.  But  were  this  not  so,  it  could 
not  be  granted  for  the  further  reason  that  there  is  no  warrant 
in  the  Act  of  1891  for  the  granting  of  a  license  to  the  same 
person,  natural  or  artificial,  in  more  than  one  county.  It  is 
evidently  the  spirit  and  intent  of  the  law  that  the  licensee 
shall  be  within  the  jurisdiction  of  the  court  granting  the 
license.  The  Act  of  May  13,  1887,^  prescribes  that  the  court 
shall  in  all  cases  refuse  the  license  applied  for  "whenever  in 
the  opinion  of  said  court  .  .  .  the  applicant  or  applicants  is 
or  are  not  fit  persons  to  whom  such  license  should  be 
granted."  But  it  would  be  impossible  for  the  court  to  have 
any  knowledge  or  to  exercise  any  discretion  on  this  point  if 
a  license  were  granted  to  a  non-resident  corporation  in  several 
counties  for  places  of  sale  which  would  necessarily  be  man- 
aged by  agents  or  employes  in  whose  selection  the  court  had 
no  voice. 

For  these  reasons  authority  to  transfer  the  license  in 
question  to  the  Pittsburg  Pure  Beer  Brewing  Company  is  re- 
fused. 

From  Paul  A,  Kunkel,  Esq.,  Harrisbtirg,  Pa. 
'  Pepper  &  Lewis'  Dig.  2725.  *  Pepper  &  Lewis'  Dig.  2700. 
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Fayette  County  Deputy  Coroner's  Case. 

Coroners — Deputy  coroners — Fees — Acts  of  May  p,  i88g,  June 
6,  i8pj,  and  March  jo,  1897} 

A  deputy  coroner  appointed  under  the  provisions  of  the  Act  of  June 
6,  1893  is  not  entitled  to  fees  where  he  certifies  and  returns,  under  the 
Act  of  March  30,  1897,  that  an  inquest  is  qot  necessary. 

Application  for  approval  of  certificates  and  returns  by 
deputy  coroner  where  no  inquest  was  held.  Q.  S.  Fayette 
Co.,  Nos.  202,  203  and  204,  Sept.  T.,  1897,  and  Nos.  140,  141, 
143  and  144,  Dec.  T.,  1897. 

/.  C.  Work,  for  applicant;  R,  F.  Hopwood,  for  county. 

Mestrezat,  p.  J.,  May  16,  1898. — ^These  returns  are  made 
by  deputy  coroners  under  the  Act  approved  March  30,  1897, 
P.  L.  8.  The  returns  in  these  cases  are  made  on  blanks 
similar  to  the  one  used  by  the  coroner  when  he  holds  an  in- 
quest. In  this  return  it  is  stated  that  upon  investigation  the 
deputy  coroner  did  not  deem  it  necessary  to  hold  an  inquest. 
The  county,  by  its  solicitor,  objects  to  the  approval  of  these 
returns  for  the  reason  that  a  deputy  coroner  is  not  entitled  to 
fees  for  services  rendered  under  the  Act  of  1897. 

On  the  9th  of  May,  1889,  an  Act  of  Assembly  was  approved 
entitled,  "An  Act  to  provide  for  the  appointing  of  deputy 
coroners  in  the  several  counties  of  this  commonwealth.*'  The 
first  section  of  this  Act  authorized  the  coroner  to  appoint 
deputies.  The  second  section  provided  as  follows:  "That 
such  person  so  deputized  by  him  as  aforesaid  shall,  receive,  for 
such  services  as  they  may  perform  by  virtue  of  said  appoint- 
ment, the  same  fees  as  are  now  provided  by  law  for  similar 
services  rendered  by  said  coroner,  and  the  same  shall  be  paid 
from  such  funds  and  at.  such  places  as  the  said  fees  of  the 
said  coroner  are  now  by  law  payable."  The  third  and  last 
section  of  the  Act  repealed  all  inconsistent  Acts  or  parts 
thereof. 

On  June  6,  1893,  an  Act  was  approved  entitled,  "An  Act 
to  provide  for  the  appointment  of  one  or  more  deputy  cor- 
oners and  defining  their  powers  and  duties  in  the  several 
counties  of  this  commonwealth."  The  first  section  of  this 
Act  authorizes  the  coroner  to  "appoint  one  or  more  deputies 
to  act  in  his  place  and  stead  as  he  may  deem  proper  and 
necessary."  The  second  section  provides  that  "such  deputy 
or  deputies  so  appointed  shall  have  like  power  to  hold  in- 

VOL.  XX.— 41  '  Pepper  &  Lewis'  Dig.  926,  and  Vol.  3,  171. 
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quests,  to  select,  summon  and  compel  the  attendance  of  jurors 
and  witnesses  and  to  administer  oaths."  The  powers  and 
duties  of  the  deputy  coroner  were  not  designated  or  limited 
by  the  Act  of  i8Sg,     They  are  by  the  Act  of  1893. 

It  will  be  observed  that  the  Act  of  1893  supplies  the  first 
section  of  the  Act  of  1889.  The  first  section  of  the  Act  of 
1893,  as  we  have  seen,  authbrizes  the  appointment  of  deputies, 
and  the  second  section  defines  their  powers.  The  second 
section  of  the  Act  of  1889  is  not  repealed  or  supplied  by  the 
Act  of  1893,  and  provides  for  the  payment  of  the  deputy 
coroner.  Such  is  the  general  legislation  on  this  subject  in 
the  state  to-day. 

It  is  under  this  legislation  and  the  Act  of  1897  that  the 
deputy  coroners  claim  the  fees  for  making  these  investiga- 
tions. The  Act  of  1897  is  entitled,  "An  Act  to  provide  for 
the  pay  and  mileage  of  coroners  for  viewing  a  dead  body 
where  no  inquest  is  held."  There  is  but  one  section  in  this 
Act,  and  it  is  as  follows:  "That  whenever  the  coroner  shall 
have  been  called  and  views  a  dead  body  and  decides  that  no 
inquest  is  necessary,  he  shall  certify  and  return  this  fact  as  in- 
quests are  now  returned;  and  for  such  services  he  shall  receive 
the  same  fee  and  ntileage  as  is  now  allowed  by  law  for  such 
view,  when  followed  by  an  inquest;  said  fee  and  mileage  to  be 
paid  as  provided  by  law  where  an  inquest  is  held." 

The  powers  and  duty  of  the  coroner  are  both  judicial  and 
ministerial;  what  may  be  called  his  original  jurisdiction  is 
judicial;  his  ministerial  functions  being  exercised  mainly  when 
acting  in  the  place  of  the  sheriflF:  7  A.  &  E.  Enc.  of  L.  (2d 
ed.)  602.  His  judicial  function  is  that  of  investigating  cases 
of  sudden,  violent  and  unnatural  deaths.  He  could  not  at 
common  law  appoint  a  deputy  for  the  performance  of  his 
judicial  duties,  and  he  cannot  do  so  now  except  as  provided 
by  statute:  2  Hale  P.  C.  57.  Neither  was  he  entitled  to 
fees  or  salary  at  the  common  law,  and  compensation  for  his 
services  must  be  provided  by  statute. 

It  is  to  be  observed,  therefore,  that  the  power,  duties  and 
compensation  of  deputy  coroners  in  the  performance  of  their 
judicial  functions  are  wholly  dependent  upon  statutory  en- 
actment. At  common  law,  as  we  have  seen,  the  coroner 
could  not  appoint  a  deputy,  and  there  was  no  provision  for 
fees  for  either  a  coroner  or  his  deputy.  Admitting  for  the 
present  the  constitutionality  of  the  Act  of  1889,  we  cannot 
see  that  the  deputy  coroners  are  entitled  to  the  fees  claimed 
in  the  returns  they  have  made  in  this  proceeding. 
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The  first  section  of  the  Act  of  1893  authorizes  the  appoint- 
ment by  the  coroner  of  one  or  more  deputies.  But  the 
powers  of  these  deputies  are  not  general,  but  are  defined  and 
limited  by  the  second  section  of  that  Act.  They  have  like 
power  with  the  coroner  "to  hold  inquests,  to  select,  summon 
and  compel  the  attendance  of  jurors  and  witnesses  and  to  ad- 
minister oaths."  For  these,  and  no  other  services,  compen- 
sation is  provided  by  the  Act  of  1889. 

The  title  of  the  Act  of  1897  shows  that  said  Act  was  in- 
tended to  provide  compensation  for  the  coroner  for  the  serv- 
ices therein  named.  These  services  are  to  be  performed  by 
the  coroner.  They  are  not  the  services  mentioned  in  the 
second  section  of  the  Act  of  1893,  which  a  deputy  is  author- 
ized to  perform,  and  hence  he  cannot  perform  them.  Unless, 
therefore,  there  is  some  other  legislation  that  brings  the 
deputy  coroner  within  the  purview  of  the  Act  of  1897,  he  has 
no  right  to  fees  for  performing  the  services  required  in  said 
Act.  We  know  of  no  such  legislation.  As  said  above,  the 
Act  of  1893  authorizing  the  coroner  to  appoint  deputies,  pre- 
scribes the  power  and  authority  of  such  appointees.  The 
deputy  coroner  having  no  power  under  the  Act  of  1893  to 
perform  the  services  mentioned  in  the  Act  of  1897,  and  being 
allowed  fees  for  only  "such  services  as  he  may  perform  by 
virtue  of  his  appointment,"  cannot  recover  fees  for  services 
rendered  under  the  Act  of  1897. 

While  not  necessary  to  a  decision  of  this  case,  and  we  do 
not  so  decide,  yet  we  desire  to  direct  attention  to  the  possible 
unconstitutionality  of  the  second  section  of  the  Act  of  May 
9,  1889,  which  provides  compensation  for  deputy  coroners. 
The  title  of  this  Act,  as  will  be  observed,  provides  merely  for 
the  appointing  of  deputy  coroners.  There  is  nothing  in  it 
showing  an  intention  on  the  part  of  the  legislature  to  make 
provision  for  their  compensation.  It  might,  therefore,  be 
well  contended  that  the  second  section  of  the  Act  contravenes 
Art.  Ill,  Sec.  3,  of  the  Constitution,  which  provides,  "that 
no  bill,  except  general  appropriation  bills,  shall  be  passed  con- 
taining more  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title."  This  section  of  the  Constitution  has  fre- 
quently been  before  the  courts  of  Pennsylvania  and  the 
decisions  thereon  are  almost  numberless.  It  would  consume 
time  and  be  an  useless  task  to  attempt  to  cite  the  cases  inter- 
preting this  section  of  the  Constitution.  We  think  Mr. 
Justice  Sterrett  has  put  a  plain  construction  upon  it  in  Road 
in  Phcenixville,  109  Pa.    44.     He  says:   "While  it    may  be 
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difficult  to  formulate  a  rule  by  which  to  determine  the  extent 
to  which  the  title  of  a  bill  must  specialize  its  object,  it  may 
be  safely  assumed  that  the  title  must  not  only  embrace  the 
subject  of  proposed  legislation,  but  also  express  the  same  so 
clearly  and  fully  as  to  give  notice  of  the  legislative  purpose 
to  those  who  may  be  specially  interested  therein.  Unless  it 
does  this  it  is  useless."  The  case  of  Pierie  v.  Philadelphia, 
139  Pa.  573,  is  a  construction  of  the  Act  of  June  24,  1885, 
entitled,  ''An  Act  to  perfect  the  records  of  deeds,  mortgages 
and  other  instruments  in  certain  cases."  The  first  section  of 
the  Act  required  the  recorder  of  deeds  to  certify  or  sign  the 
record  of  a  deed  or  mortgage  when  his  predecessor  had  failed 
to  do  so.  The  fifth  section  provides  compensation  for  such 
services.  The  Act  was  held  to  be  unconstitutional  because 
there  was  nothing  in  the  title  that  gave  notice  of  the  provision 
for  fees  to  the  officers  performing  the  services.  Chief  Justice 
Paxson,  in  delivering  the  opinion  of  the  court,  says:  "The  title 
of  it  (the  Act)  reads:  'An  Act  to  perfect  the  records  of  deeds, 
mortgages  and  other  instruments  in  certain  cases.'  This  is 
all  very  well  as  far  as  it  goes,  but  what  is  there  in  the  title  to 
give  notice  that  the  costs  of  this  'perfecting*  is  thrown  upon 
the  county  of  Philadelphia,  and  the  other  counties  of  the 
state?  ....  There  is  nothing  in  the  title  of  said  Act  to 
give  notice  or  warning  to  the  taxpayers  of  the  different 
counties  of  the  state  that  the  recorder's  fees  given  thereby 
were  imposed  upon  them.  The  Act  is  so  plainly  unconsti- 
tutional that  we  consider  it  our  duty  to  declare  it  so  in  this 
case." 

In  Commonwealth  v.  Grier,  9  Pa.  C.  C.  R.  444,  the  court  of 
common  pleas  of  Allegheny  County  holds  that  the  Act  of 
1889  is  unconstitutional  as  to  counties  containing  over  one 
hundred  and  fifty  thousand  inhabitants,  for  the  reason  that  it 
offends  against  Art.  in,  Sec.  3,  of  the  Constitution  re- 
quiring the  subject  of  the  Act  to  be  clearly  expressed  in  its 
title.  In  Fogarty  v.  County  of  Schuylkill,  13  Pa.  C.  C.  R.  454, 
the  court  of  common  pleas  of  Schuylkill  county  for  the  same 
reason  doubts  the  constitutionality  of  the  Act  of  1889. 

We  are,  therefore,  of  opinion  that  a  deputy  coroner 
appointed  under  the  provisions  of  the  Act  of  1893  is  not  en- 
titled to  fees  where  he  certifies  and  returns,  under  the  Act  of 
March  30,  1897,  that  an  inquest  is  not  necessary. 

From  D.  W.  McDonald,  Esq.,  Uniontown,  Pa. 
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John  F.  Booney  v.  John  O.  Perry. 

Constitutional  law — Taxation — Uniformity  of  taxation — Seated 
and  unseated  lands^Act  of  June  j,  litSj,  P.  L.  7// 

The  Act  of  June  3,  1885,  P.  L.  71,  relating  to  the  sale  of  seated  and  un- 
seated land  for  taxes  is  unconstitutional,  inasmuch  as  it  conflicts  with 
Art  IX,  Sec.  i,  of  the  Constitution  of  1874,  which  provides  that  "all 
taxes  shall  be  uniform  upon  the  same  class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levying  the  tax,  and  shall  be  levied  and  col- 
lected under  general  laws." 

Case-Stated.     C.  P.  McKean  Co.    June  T.,  1897,  No.  107. 
Sheridan  Gorton,  for  plaintiff;  Allan  Oviatt,  for  defendant. 

Morrison,  J.,  Jan.  4,  1898. — ^This  was  an  action  of  eject- 
ment, and  after  the  service  of  the  writ  and  plea  entered  by 
the  defendant  the  case  was  stated  and  filed  for  the  opinion 
of  the  court  in  the  nature  of  a  special  verdict. 

The  facts  agreed  upon  in  the  case-stated  are  in  substance 
that  the  lands  described  in  the  writ  became  seated  lands,  and 
were  assessed  on  the  seated  list  for  the  year  1886,  and  have 
been  seated  lands  since  that  time  and  up  to  the  date  of  the 
bringing  of  this  suit,  although  assessed  on  the  unseated  list 
for  the  years  1892  and  1893,  and  that  taxes  were  duly  as- 
sessed and  levied  for  the  years  1892  and  1893  on  the  unseated 
list,  and  that  said  taxes  were  never  paid;  that  said  lands  were 
duly  advertised  and  sold  by  the  treasurer  of  McKean  county 
on  the  unseated  list  for  the  said  taxes  of  1892  and  1893  to 
John  F.  Rooney,  plaintiff,  and  that  a  deed  was  duly  executed, 
acknowledged  and  delivered  for  said  lands  by  the  treasurer 
of  McKean  county  to  the  said  John  F.  Rooney. 

It  is  conceded  that  the  said  land  was  in  fact  seated  in  1892 
and  1893,  and  prior  thereto,  and  ought  to  have  been  assessed 
on  the  seated  list. 

The  plaintiff's  sole  right  to  recover  in  this  suit  is  based 
upon  said  tax  title. 

Prior  to  the  Act  of  June  3,  1885,  P.  L.  71,  the  law  was 
well  settled  that  such  a  sale  would  pass  no  title  to  the  pur- 
chaser: Campbell  v,  Wilson,  i  Watts,  503;  Biddle  v.  Noble, 
68  Pa.  279;  Skinner  v.  McAllister,  4  Cent.  Rep.  750. 

But  the  plaintiff  relies  upon  the  Act  of  June  3,  1885,  P.  L. 
71,  which  is  as  follows:  "An  Act  making  the  sales  of  seated 
and  unseated  lands  for  arrearages  of  taxes  valid  and  effective, 
irrespective  of  the  fact  whether  such  lands  were  seated  or 
unseated  at  the  time  of  the  assessment  thereof. 

*  Pepper  &  Lewis'  Dig.  4633. 
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"Section  i.  Be  it  enacted,  etc.,  that  sales  of  seated  or  un- 
seated lands  within  this  commonwealth  which  shall  hereafter 
be  made  for  arrearages  of  taxes  due  thereon  shall  be  held, 
deemed  and  taken  to  be  valid  and  effective,  irrespective  of  the 
fact  whether  such  lands  were  seated  or  unseated  at  the  time 
of  the  assessment  of  such  taxes.  Provided,  that  nothing  in 
this  Act  contained  shall  validate  or  authorize  the  sale  of  any 
land  which  was  in  fact  seated  at  the  time  of  the  assessment 
of  the  taxes  thereon,  in  any  case  where  there  was  sufficient 
personal  property  on  the  premises  to  pay  all  the  taxes  as- 
sessed thereon,  liable  under  the  laws  of  this  commonwealth 
to  have  been  seized  therefor." 

The  question  that  squarely  confronts  us  is  this:  Does  this 
Act  make  valid  a  tax  sale  of  seated  lands  assessed  as  unseated 
lands?  In  disposing  of  this  question  we  consider  the  Act  of 
June  25,  1885,  P.  L  187/  of  vital  importance.  This  Act  pro- 
vides an  entirely  different  method  for  the  collection  of  seated 
taxes  than  the  lawful  method  provided  for  the  collection  of 
unseated  taxes.  Under  this  Act  the  collector  must  give  no- 
tice, and  up  to  a  certain  date  after  such  notice  the  seated  tax- 
payer may  pay  his  taxes  and  secure  a  discount  of  five  per  cent, 
upon  the  face  amount  therefor.  In  addition  to  this  the  seated 
taxpayer  is  entitled  to  notice  and  may  work  out  his  road 
taxes,  but  the  unseated  taxpayer  is  not  entitled  to  either  of 
these  privileges. 

The  taxes  levied  upon  unseated  assessments  go  directly 
into  the  hands  of  the  county  treasurer,  and  the  taxpayer  must 
pay  the  full  amount  thereof  in  cash,  not  being  entitled  to  any 
discount  and  not  being  entitled  to  work  out  his  road  taxes 
when  his  land  is  assessed  on  the  unseated  list.  Now,  by  the 
Act  of  June  3,  1885,  the  legislature  has  in  effect  said  to  the 
assessor  you  may  assess  John  Brown's  seated  land  as  such 
and  he  will  be  entitled  to  five  per  cent,  discount  and  to  work 
out  his  road  taxes,  and  you  may  at  the  same  time  assess  John 
Smith's  seated  land  upon  the  unseated  list,  and  he  must  pay 
five  per  cent,  more  than  his  neighbor  Brown,  and  pay  his  road 
taxes  in  money  instead  of  work  upon  the  highways. 

If  the  Act  of  June  25,  1885,  is  to  be  upheld,  and  seated 
taxes  collected  thereunder,  and  we  do  not  see  why  it  should 
not  be  upheld,  then  in  our  opinion  it  was  not  within  the 
power  of  the  legislature  to  make  valid  the  sale  of  seated  lands 
assessed  as  unseated,  as  is  attempted  to  be  done  by  the  Act 
of  June  3,  1885. 

*  Pepper  &  Lewis*  Dig.  2603. 
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We  think  that  this  Act  is  clearly  in  conflict  with  Art.  ix, 
Sec.  I,  of  the  Constitution  of  1874,  which  is  as  follows:  "All 
taxes  shall  be  uniform  upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying  the  tax,  and 
shall  be  levied  and  collected  under  general  laws." 

We  are  not  able  to  see  that  this  provision  is  respected  by 
an  Act  of  Assembly  which  compels  *'A"  to  pay  five  per  cent, 
more  taxes  than  his  neighbor  "B"  upon  the  same  kind  of 
property,  assessed  at  precisely  the  same  value,  yet  this  is  just 
what  the  Act  of  June  3,  1885,  results  in,  where  the  assessor 
wrongfully  assesses  seated  land  upon  the  unseated  list. 

The  case-stated  agrees  that  the  land  in  dispute  was  seated, 
improved  land,  in  the  actual  possession  of  the  defendant  when 
the  taxes  for  which  it  was  sold  were  assessed  and  levied,  and 
we  cannot  agree  with  the  idea  that  the  legfislature  can  pro- 
vide that  this  wrongful  act  of  the  assessor  will  result  in  tak- 
ing from  the  defendant  the  title  to  his  land  without  such  as- 
sessment, levy,  notice  and  discount  as  he  is  entitled  to  under 
the  laws  regulating  the  assessment,  levy  and  collection  of 
taxes  against  seated  lands. 

The  assessor  is  a  sworn  officer,  and  it  is  his  duty  to  examine 
improved  lands,  and  where  they  come  within  the  require- 
ments of  the  law  assess  them  upon  the  seated  list.  To  up- 
hold this  Act  of  June  3,  1885,  is  in  effect  to  relieve  the  as- 
sessor from  the  discharge  of  his  duty  under  his  oath  and  the 
requirements  of  the  law,  and  where  he  carelessly  or  wrong- 
fully assesses  seated  lands  as  unseated  no  harm  comes  to  any- 
body except  the  unfortunate  taxpayer  whose  improved  land 
is  placed  upon  the  unseated  list.  It  was  well  said  by  the 
counsel  for  the  defendant  in  the  argument  of  this  case  that 
the  Act  of  June  3,  1885,  supra,  is  vicious  legislation. 

Upon  the  facts  contained  in  the  case-stated  judgement  will 
be  entered  in  favor  of  the  defendant,  with  costs. 

From  John  N.  Apple,  Esq.,  Smethport,  Pa. 


Fletcher  «.  Fletcher. 

Divorce —  Costs — Attachment 

An  attachment  will  not  issue  against  a  husband  who  is  respondent  in 
divorce  proceedings,  to  compel  him  to  pay  the  court  costs  where  there 
is  no  allegation  that  he  is  financially  able  to  pay  the  costs,  but  a  mere 
general  averment  that  he  is  physically  strong  and  that  libelant  believes 
that  he  is  earning  and  receiving  good  wages. 
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Rule  for  attachment.  C.  P.  No.  2,  Allegheny  Co.  April 
T.,  1896,  No.  569.     In  divorce. 

Charles  W.  Robb,  for  rule;  Thomas  J.  Keenan,  contra. 

Frazer,  J.,  April  12,  1898. — In  this  case  a  decree  of  ab- 
solute divorce  was  granted  and  the  respondent  directed  to 
pay  the  costs  of  the  proceedings.  Having  failed  to  do  so, 
upon  petition  of  libelant's  attorney,  setting  forth  that  the  de- 
cree divorcing  libelant  from  the  respondent  would  not  be  en- 
tered of  record  in  the  office  of  the  prothonotary  until  the 
costs  incurred  in  the  case  were  paid,  that  libelant  was  unable 
to  pay  the  same,  and  that  the  respondent  is  a  "physically 
strong  and  robust  man,  capable  of  earning  good  wages,  and  is 
employed  by  one  Joseph  Veach,  of  Allegheny  City,  and  in  said 
employment  is  earning  and  receiving  good  wages,"  a  rule 
was  granted  on  respondent  to  show  cause  why  an  attachment 
should  not  issue  against  him  for  failure  to  pay  the  costs  as 
required  to  do  by  the  decree.  This  rule  was  served  on  the 
respondent,  but  no  answer  was  made  thereto. 

We  think  this  rule  ought  to  be  discharged,  because  there 
is  no  explicit  allegation  in  the  petition  that  the  respondent 
is  of  sufficient  financial  ability  to  pay  the  costs  taxed  in  the 
case. 

The  averment  that  petitioner  is  informed  and  believes  that 
respondent  is  earning  and  receiving  good  wages  is  not  suf- 
ficiently definite.  The  petition  should  go  further,  and  set 
forth  the  nature  of  the  employment  and  at  least  approximate 
the  amount  of  the  wages  received  weekly  or  monthly  by  the 
respondent.  The  petition  should  show  affirmatively  that  the 
respondent  is  able  to  pay. 

The  failure  to  show  this  is  fatal,  and  the  rule  must  be  dis- 
charged. 

Even  if  it  had  been  shown  in  the  petition  that  the  respond- 
ent is  sufficiently  able  to  pay  as  required  by  the  decree,  we 
seriously  doubt  our  power  to  compel  the  payment  of  the 
court  costs  taxed  in  the  case  by  an  attachment  against  the 
respondent.  However,  that  question  will  be  considered 
when  the  respondent's  ability  to  pay  is  shown. 

Rule  discharged  without  prejudice  to  libelant  to  fHe  an- 
other petition. 

From  V.  A.  Powell,  Esq.,  Pittsburg,  Pa, 


Digitized  by  VjOOQ IC 


20.]  COUNTY  COURT  REPORTS.  G49 


CommiBsioners  of  Schuylkill  Co.  v.  Snyder,  County  Controller. 

Temporary  loans  by  county  commissioners  to  meet  current  ex- 
penses— Constitution,  Sections  8  and  lo,  Art,  IX—  Act  of  April  20, 
/<?7^,  P,  L,  6s — Filing  statement  preparatory  to  loan —  What  con- 
stitutes temporary  loan  and  current  expenses} 

Municipal  corporations  are  not  required  to  file  a  statement  in  the 
office  of  the  clerk  of  the  court  of  quarter  sessions  for  debts  that  are  in- 
curred and  paid,  or  are  in  good  faith  to  be  paid,  out  of  the  current  rev- 
enues available  within  the  year  in  which  such  debts  are  incurred. 

It  is  lawful  for  county  commissioners  to  make  temporary  loans  as  the 
necessities  of  the  county  may  require  to  meet  the  usual  and  ordinary 
expenses  of  the  county,  provided  they  borrow  no  more  than  they  can 
repay  out  of  the  current  revenue  of  the  county  available  within  the  year 
in  which  such  money  is  borrowed. 

Where  a  county  has  outstanding  promissory  notes,  renewals  or  substi- 
tutes for  temporary  loans  made  in  the  years  1894,  '95,  '96  and  '97,  the 
county  commissioners  cannot  legally  borrow  money  to  meet  such  notes 
without  complying  with  the  Act  of  1874,  P-  L.  65,  and  its  supplements, 
requiring  filing  of  statement  of  indebtedness,  etc. 

Petition  for  alternative  writ  of  mandamus  commanding 
the  county  controller  to  show  cause  why  he  should  not  ap- 
prove a  loan  of  $40,000.  C.  P.  Schuylkill  Co.     July  T.,  1898. 

H.  0.  Bechtel,  county  solicitor,  for  plaintiff. 
Charles  A.  Snyder,  county  controller,  for  defendant. 

Koch,  J.,  May  9,  1898. — The  petition  of  the  board  of  com- 
missioners represents:  "That  on  the  second  day  of  May,  A.  D. 
1898,  the  board  was  officially  notified  that  temporary  loans 
to  the  amount  of  thirty  thousand  dollars  ($30,000)  issued  by 
the  previous  board  of  county  commissioners  was  due  and  pay- 
able, and  that  the  board  of  county  commissioners  was  also 
officially  notified  on  the  same  day  by  the  county  treasurer 
that  there  was  at  the  close  of  business  upon  the  second  day 
of  May  aforesaid  in  the  county  treasury  applicable  to  the 
current  expenses  of  the  county  about  three  hundred  and  fifty 
dollars  ($350);  that  the  criminal  court  is  now  in  session,  and 
that  there  is  no  money  in  the  treasury  to  meet  the  expenses 
of  the  court,  nor  the  current  expenses  of  the  county;  that  the 
commissioners  at  a  meeting  upon  the  second  day  of  May,  A. 
D.  1898,  passed  a  resolution  for  the  issuing  of  a  note  on  the 
Pennsylvania  National  Bank  of  Pottsville,  Pa.,  for  the 
amount  of  forty  thousand  dollars  ($40,000),  interest  at  the 
rate  of  six  per  cent.,  to  pay  the  notes  aforesaid  and  to  provide 
for  the  expenses  of  the  county.  That  upon  the  same  day 
and  date  a  communication  was  received  from  the  county 

*  Pepper  &  Lewis'  Dig.  82  and  566. 
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controller  setting  forth  his  refusal  to  approve  of  said  note 
by  reason  of  the  fact  that  the  commissioners  exceeded  their 
authority  in  the  issuance  of  the  same.  That  the  issuance  of 
the  said  loan  of  forty  thousand  dollars  ($40,000)  does  not 
permanently  increase  the  indebtedness  of  the  county  of 
Schuylkill,  as  the  tax  levy  of  seven  mills  for  current  expenses 
of  the  county  will  amply  provide  for  the  redemption  of  said 
note  before  the  end  of  the  fiscal  year.  That  it  is  the  inten- 
tion of  the  county  commissioners  to  pay  off  or  redeem  said 
note  or  any  other  notes  which  it  may  be  necessary  to  issue 
before  the  end  of  the  fiscal  year  as  aforesaid.  That  the  issu- 
ing of  said  loan  for  such  an  amount  is  an  imperative 
necessity." 
The  form  of  note  proposed  to  be  given  is  as  follows: 

($40,000.)  PoTTSViLLE,  Pa.,  May  2,  1898. 

Thirty  days  after  date  the  County  of  Schuylkill  promises 
to  pay  to  the  Pennsylvania  National  Bank  of  Pottsville,  Pa., 
at  the  office  of  the  county  treasurer,  the  sum  of  forty  thou- 
sand dollars  ($40,000)  without  defalcation,  value  received. 

This  is  a  new  loan  for  the  purposes  set  forth  in  the  resolu- 
tion of  this  date,  copy  hereunto  attached. 


Commissioners. 


Controller. 

The  preamble  and  resolution  adopted  by  the  commis- 
sioners regarding  the  proposed  temporary  loan  are  as  follows: 

**Whereas,  There  is  a  balance  of  but  three  huqjlred  and 
fifty  dollars  ($350)  in  the  county  fund  account  in  the  hands 
of  the  county  treasurer,  and 

"Whereas,  Temporary  loans  amounting  to  thirty  thou- 
sand dollars  ($30,000)  are  now  due,  and  there  are  no  pro- 
vided funds  to  meet  the  above  loans  nor  the  expenses  of  the 
criminal  court  now  in  session,  as  well  as  the  current  expenses 
of  the  county;  therefore,  be  it 

'^Resolved,  That  a  new  loan  of  forty  thousand  dollars  be 
negotiated  with  the  Pennsylvania  National  Bank  of  Potts- 
ville, Pa.,  for  a  period  of  thirty  days,  to  bear  interest  at  the 
rate  of  six  per  cent,  per  annum." 

The  controller  filed  his  answer  on  the  5th  inst.  in  open 
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court,  and  therein  says  that  his  reason  for  his  non-approval 
of  the  proposed  loan  is  his  doubt  and  uncertainty  as  to  the 
right  of  the  commissioners  to  borrow  money  in  the  pro- 
posed form  without  first  filing  a  statement  of  the  financial 
condition  of  the  county  with  the  clerk  of  the  quarter  sessions 
of  the  peace,  as  is  provided  in  the  Act  approved  April  20, 
1874,  P.  L.  65> 

The  parties  to  these  proceedings  desiring  to  take  testi- 
mony, an  opportunity  was  given  them  for  the  purpose  in  open 
court  on  the  6th  inst.  during  a  lull  in  the  criminal  court,  and 
a  transcript  of  the  stenographer's  notes  is  filed  here- 
with. 

The  original  petition,  the  defendant's,  answer  and  the  tes- 
timony and  admissions  of  the  parties  show  the  following 
facts: 

1.  That  the  county  needs  money  immediately  to  pay  the 
jurors  and  witnesses  attending  the  present  term  of  criminal 
court,  and  to  pay  a  note  for  $30,000  now  due  for  money  bor- 
rowed on  a  so-called  ''temporary  loan." 

2.  That  there  are  outstanding  promissory  notes  for  tem- 
porary loans  made  by  the  previous  board  of  commissioners 
amounting  in  the  aggregate  to  $163,000,  and  $15,000  more 
added  by  the  present  board  of  commissioners  (the  majority 
of  which  was  inducted  into  office  in  April  of  this  year),  mak- 
ing a  total  of  $178,000. 

3.  That  the  county  is  indebted  to  various  parties  on  de- 
mand amounting  in  the  aggregate  to  $51,000. 

4.  That  it  costs  on  an  average  about  $33,000  a  month  to 
do  the  county's  business. 

5.  That  the  tax  levied  for  1898  for  county  purposes,  at  the 
rate  of  seven  mills,  amounts  to  $332,092.50,  and  for  funded 
debt  purposes,  at  the  rate  of  one  mill,  to  $47,441.78. 

6.  That  there  is  due  from  tax  collectors  and  from  individ- 
uals on  unseated  land  $97,778.15. 

7.  That  the  available  cash  on  hand  for  ordinary  county 
purposes  on  April  30,  1898,  was  $1,289.01,  but  that  on  the 
6th  inst.  there  was  but  two  or  three  dollars  in  the  treasury 
available  for  said  purposes. 

8.  That  the  present  temporary  loans  amounting  to  $178,- 
000  has  accumulated  since  the  year  1894,  when  the  floating 
debt  was  funded. 

9.  That  the  temporary  loans  were  renewed  from  time  to 
time,  and  that  the  same  cannot  all,  if  any,  be  paid  out  of  the 
current  funds  of  the  county  this  year. 

*  Pepper  &  Lewis*  Dig.  566.-^ 
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10.  That  the  taxes  for  the  year  1898  will  not  be  due  and 
collectible  until  probably  the  first  day  of  next  October. 

11.  That  the  funded  debt  of  the  county  is  $562,000. 

12.  That  the  assessed  valuation  of  all  the  taxable  property 
in  the  county  is  $47,441,785. 

13.  That  about  $165,000  in  cash  will  be  needed  before 
Oct.  I. 

It  is  evident  from  the  foregoing  facts  that  the  floating  debt 
has  become  so  large  as  to  demand  the  immediate  attention 
of  those  charged  with  the  administration  of  the  finances  of 
the  county,  and  it  may  not  be  improper  for  us  to  suggest  that 
they  forthwith  take  steps  to  fund  so  much,  at  least,  of  the 
present  floating  indebtedness  as  cannot  be  completely  dis- 
charged out  of  the  revenues  of  the  county  available  within 
the  present  year;  for  they  will  thereby  not  only  reduce  the 
amount  of  interest  annually  accruing  on  said  debt,  but  they 
will  also  meet  the  spirit  and  intention  of  the  provisions  of  the 
Constitution  and  the  statute  laws  of  this  commonwealth. 

But  the  perplexing  question  is.  How  may  the  commis- 
sioners provide  to  meet  the  demands  on  the  treasury  for  cur- 
rent expenses  from  this  time  forward  until  such  time  next 
autumn,  when  the  influx  of  taxes  levied  for  1898  will  replen- 
ish the  treasury  to  such  an  extent  as  will  relieve  them  from 
raising  funds  for  immediate  necessities?  This  question  is 
best  answered  by  another  question,  to  wit.  May  the  commis- 
sioners make  so-called  "temporary  loans"  to  meet,  on  de- 
mand, the  usual  and  ordinary  expenses  of  the  county  in  antici- 
pation of  the  current  revenues  intended  for  the  same  and 
available  within  the  year? 

It  is  held  in  the  City  of  Erie's  Ap.,  91  Pa.  398;  in  Wade  v. 
Oakmont  Borough,  165  Pa.  479;  in  Renting  z;.  Titusville,  175 
Pa.  512,  and  in  Brown  v.  the  City  of  Corry,  lb.  528,  that  "if 
the  contracts  and  engagements  of  municipal  corporations  do 
not  overreach  their  current  revenues,  no  objections  can  be 
lawfully  made  to  them,  however  great  the  indebtedness  of 
such  municipality  may  be,  for  in  such  case  their  engagements 
do  not  extend  beyond  their  present  means  of  payment,  and 
so  no  debt  is  created." 

In  Renting  v.  Titusville,  175  Pa.  521,  this  language  is  used: 
"When  a  contract  made  by  a  municipal  corporation  pertains 
to  its  ordinary  expenses  and  is  together  with  other  like  ex- 
penses within  the  limit  of  its  current  revenues  and  such  special 
taxes  as  it  may  legally  and  in  good  faith  intend  to  levy  there- 
for, such  contract  does  not  constitute  an  increasing  of  indebt- 
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edness  within  the  meaning  of  the  constitutional  provision 
limiting  the  power  of  municipal  corporations  to  contract 
debts."  These  authorities  are  also  recognized  in  Spangler  v. 
Gallagher,  182  Pa.  277,  280. 

The  county  controller  contends  that  the  making  of  the  pro- 
posed loan  is  regulated  by  the  eighth  and  tenth  sections  of 
Art.  IX  of  the  Constitution  and  the  Act  of  April  20,  1874,  P. 
L.65. 

As  the  total  indebtedness  of  the  county  is  within  two  per 
cent,  of  the  total  assessed  valuation  of  all  the  taxable  property 
therein,  no  consideration  of  debt  limits  as  fixed  by  the  eighth 
section  of  Art.  ix  is  necessary. 

Section  10  of  said  article  is  as  follows:  "Any  county,  town- 
ship, school  district  or  other  municipality  incurring  any  in- 
debtedness shall,  at  or  before  the  time  of  so  doing,  provide 
for  the  collection  of  an  annual  tax  sufficient  to  pay  the  interest 
and  also  the  principal  thereof  within  thirty  years.'* 

In  Section  2  of  the  Act  of  1874  it  is  provided:  "That  any 
county,  city,  borough,  school  district  or  other  municipality 
or  incorporated  district  may  incur  debt,  or  increase  its  in- 
debtedness to  an  amount  in  the  aggregate  not  exceeding  two 
per  centum  upon  the  assessed  value  of  the  taxable  property 
therein  as  fixed  and  determined  by  the  last  preceding  as- 
sessed valuation  thereof;  and  the  corporate  authorities  of 
such  municipality  may  by  a  vote  thereof,  duly  recorded  upon 
its  minutes,  authorize  and  direct  the  incurring  or  the  increase 
of  such  debt  to  the  amount  aforesaid,  and  may  issue  coupon 
bonds  or  other  securities  therefor  in  sums  not  less  than  one 
hundred  dollars  each,  bearing  interest  at  a  rate  not  exceeding 
six  per  centum  per  annum,  payable  semi-annually,  and  the 
principal  thereof  reimbursable  at  a  period  not  exceeding 
thirty  years  from  the  date  of  which  the  same  is  authorized; 
and  an  annual  tax  commencing  the  first  year  after  such  debt 
shall  be  increased  or  incurred  equal  at  least  to  eight  per 
centum  of  the  amount  thereof  shall  be  forthwith  assessed  to 
provide  for  the  payment  of  the  interest  and  the  liquidation 
of  the  principal  thereof;  and  the  money  arising  from  such  tax 
shall  be  applied  annually  and  as  fast  as  the  same  accumulates 
to  the  redemption  at  par  of  the  said  outstanding  obligations. 
Before  issuing  any  such  obligation  or  security  it  shall  be  the 
duty  of  the  principal  officer  or  officers  of  such  municipality 
or  incorporated  district  to  prepare  a  statement,  showing  the 
actual  indebtedness  of  such  district,  the  amount  of  the  last 
preceding  assessed  valuation  of  the  taxable  property  therein, 
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the  amount  of  the  debt  to  be  incurred,  the  form,  number  and 
date  of  maturity  of  the  obligations  to  be  issued  therefor,  and 
the  amount  of  the  annual  tax  levied  and  assessed  to  pay  the 
said  indebtedness,  and  he  shall  make  and  append  thereto  his 
oath  or  affirmation  of  the  truth  of  the  facts  therein  stated, 
and  shall  file  the  said  statement  in  the  office  of  the  clerk  of 
the  court  of  quarter  sessions  of  the  proper  county." 

Section  5  of  the  said  Act  is  as  follows:  **The  word  'indebted- 
ness,' used  in  this  Act,  shall  be  deemed,  held  and  taken  to 
include  all  and  all  manner  of  debt,  as  well  floating  as  funded, 
of  the  said  municipality;  and  the  net  amount  of  such  indebted- 
ness shall  be  ascertained  by  deducting  from  the  gross  amount 
thereof  the  moneys  in  the  treasury,  all  outstanding  solvent 
debts,  and  all  revenues  applicable  within  one  year  to  the  pay- 
ment of  the  same." 

No  such  statement  as  said  second  section  has  reference  to 
has  been  filed,  nor  has  a  tax  been  assessed  for  the  payment  of 
said  interest  and  the  liquidation  of  the  principal,  to  wit, 
$40,000  within  a  period  not  exceeding  thirty  years. 

Must  those  provisions  be  complied  with  before  the  com- 
missioners, in  view  of  the  facts  above  found,  can  lawfully 
borrow  said  $40,000  and  give  a  promissory  note  in  the  form 
proposed? 

Mr.  Justice  Gordon,  in  the  Lehigh  Coal  &  Navigation 
Co.'s  Ap.,  112  Pa.  360,  says:  "That  this  section  (meaning  the 
tenth  section  of  Art.  ix  above  cited)  cannot  apply  to  the  in- 
cidental and  ordinary  expenses  of  making  and  repairing  of 
township  roads,  is  obvious  in  this:  the  indebtedness  thus 
mentioned  is  such  as  may  arise  from  some  contract  of  the 
municipality  itself,  and  which  for  some  definite  period  is  to 
be  interest  bearing."  The  same  section  is  considered  in 
Davis  V,  Doylestown,  3  Pa.  C.  C.  R.  573 :  "A  compliance  with 
this  provision  of  the  Constitution  is  a  condition  precedent  to 
the  making  of  any  debt  whatever  of  the  character  contem- 
plated therein.  The  indebtedness  mentioned  in  the  above 
section  is  such  as  may  arise  from  some  contract  of  the  munici- 
pality itself,  and  which  for  some  definite  period  is  to  be 
interest  bearing;  and,  when  the  contracts  and  engagements 
overreach  and  exceed  its  current  revenues,  and  consequently 
extend  beyond  its  present  means  of  payment,  the  indebted- 
ness contemplated  may  be  said  to  be  incurred.  Incidental 
and  ordinary  expenses  of  making  and  keeping  in  repair  the 
streets  and  ways,  etc.,  are  not  included." 

The  second  section  of  the  Act  of  1874  provides  that,  "An 
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annual  tax  commencing  the  first  year  after  such  debt  shall 
be  increased  or  incurred  equal  to  at  least  eight  per  centum 
of  the  amount  thereof,  shall  be  forthwith  assessed  to  provide 
for  the  payment  of  the  interest  and  the  liquidation  of  the 
principal  thereof,"  and  contemplates  only  such  debts  as  can- 
not be  paid  out  of  the  ordinary  and  regular  taxes  or  other 
available  revenues  within  the  year.  It  would  be  the  height 
of  folly  to  assess  a  tax  to  provide  for  the  payment  of  a  debt 
whose  payment  has  been  provided  for  in  advance.  It  would 
be  levying  two  taxes  in  one  and  the  same  year  to  pay  one 
and  the  same  debt,  and  the  second  tax  would  be  not  only 
burdensome  but  also  useless  and  unlawful. 

We  have  no  doubt  but  that  a  municipality  may  anticipate 
to  some  extent  the  collection  of  its  usual  annual  revenues. 
If  this  were  not  so  new  boroughs  and  school  districts  would, 
during  the  first  year  of  their  existence,  be  obliged  to  file  a 
statement  in  the  office  of  the  clerk  of  the  court  of  quarter 
sessions  of  the  peace  every  time  they  purchased  a  ton  of  coal 
or  a  box  of  chalk.  "To  say  that  a  municipality  of  any  sort 
cannot  in  any  event  employ  laborers,  or  contract  for  materials, 
necessary  to  meet  those  constantly  occurring  emergencies 
which  no  human  provision  can  anticipate,  without  first  pro- 
viding for  a  tax  by  which  they  are  to  be  paid,  is  to  say  that 
they  shall  not  be  permitted  to  exercise  those  functions  for 
which  they  were  erected:"  Lehigh  Coal  &  Navigation  Co.'s 
Appeal,  supra, 

We  declare  as  conclusions  of  law: 

1.  That  municipal  corporations  are  not  required  to  file 
statements  in  the  office  of  the  clerk  of  the  court  of  quarter 
sessions  of  the  peace  for  debts  which  are  incurred  and  paid, 
or  are  in  good  faith  to  be  paid  out  of  the  current  revenues 
available  within  the  year  in  which  such  debts  are  in- 
curred. 

2.  That  it  is  lawful  for  the  county  commissioners  to  bor- 
row money  temporarily  as  the  necessities  of  the  county  may 
require  to  meet  the  usual  and  ordinary  expenses  of  the 
county;  provided  they  borrow  no  more  than  they  can  repay 
out  of  the  current  revenues  of  the  county  available  within 
the  year  in  which  such  money  is  borrowed. 

3.  That  the  county  commissioners  have  no  lawful  right 
to  borrow  money  to  reduce  outstanding  promissory  notes 
which  are  but  renewals  or  substitutes  for  temporary  loans 
made  in  the  years  1894,  1895,  1896  and  1897,  or  at  any  time 
prior  thereto,  without  complying  with  the  provisions  of  the 
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Act  of  Assembly  approved  April  20,  1874,  P.  L.  65,  and  its 
supplements. 

But  when  these  principles  come  to  be  applied  to  the  case 
before  us  a  very  pertinent  question  arises,  how  can  the  county 
which  needs  $400,000  a  year  be  managed  financially  on  only 
$379,534.28  of  taxes  without  going  deeper  into  debt  each 
year?  And  the  question  must  be  answered  satisfactorily  by 
the  plaintiff  before  it  can  successfully  invoke  our  aid  to  com- 
pel the  controller  to  approve  of  "temporary  loans"  to  pay  off 
other  "temporary  loans,"  which  by  reason  of  their  age  are 
entitled  to  another  name. 

In  their  petition  the  commissioners  say  it  is  their  intention 
to  pay  ofT  and  redeem  said  proposed  note  for  $40,000,  and 
any  other  notes  they  may  issue  before  the  end  of  the  fiscal 
year.     But  how  can  they  do  so? 

The  outstanding  notes  amount  to $178,000 

The  other  floating  debts  amount  to 51,000 

And  for  the  remaining  eight  months  of  the  year,  at 

$33,000  per  month,  it  will  require 264,000 

Total $493,000 

Yet  the  assessed  taxes  for  1898  for  ordinary  purposes 
amount  to  only  $332,092.50. 

But  to  withhold  from  jurors,  officers  and  witnesses  the 
money  that  is  due  them  until  the  taxes  which  have  already 
been  assessed  to  pay  the  same  are  collected  is  to  put  many 
of  them  to  an  inconvenience  that  in  some  cases  may  amount 
to  absolute  distress.  It  therefore  behooves  the  commis- 
sioners to  borrow  money  in  advance  of  the  collection  of  those 
taxes  which  are  inviolably  pledged  to  pay  the  usual  and  ordi- 
nary expenses  of  the  county,  and,  if  they  are  not  sufficient, 
then  to  resort  to  other  lawful  means  for  raising  the  necessary 
funds. 

As  the  case  of  the  plaintiff  against  the  defendant  is  not 
made  out,  we  must  decline  to  interfere  with  the  stand  the 
controller  has  taken  in  regard  to  the  note  in  question.  But 
if  the  commissioners  frame  a  note  the  proceeds  of  which  are 
to  be  applied  only  to  the  ordinary  and  necessary  expenses  of 
the  county,  we  think  the  controller  should  approve  the  same, 
if  it  can  be  repaid  out  of  this  year's  available  taxes  or  current 
funds. 

Peremptory  mandamus  refused. 

From  M.  M.  Burke,  Esq.,  Shenandoah,  PSu 
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Executors  and  administrators — Granting  of  letters — Discretion 
of  register. 

The  functions  of  a  register  of  wills  are  judicial,  and  he  may,  therefore, 
exercise  his  discretion  to  a  certain  degree  in  selecting  the  person  to  whom 
he  grants  letters  of  administration. 

A  person  is  incompetent  to  serve  as  administrator  whose  interests  are 
antagonistic  to  the  estate,  even  though  he  may  belong  to  the  class  in- 
dicated by  the  statute  as  first  entitled  to  letters. 

The  discretion  of  a  register  who  refuses;  at  the  instance  of  a  nephew, 
to  revoke  letters  already  granted  to  a  niece,  will  not  be  disturbed  where 
it  appears  that  the  previous  attitude  of  the  nephew  toward  the  estate  has 
been  one  of  actual  hostility,  and  that  the  niece,  except  for  the  disability 
of  sex,  is  pre-eminently  entitled  to  act 

Appeal  from  refusal  of  register  to  revoke  letters  of  admin- 
istration.    O.  C.  Philadelphia  Co.     Oct.  T.,  1897,  No.  266. 

Bradbury  Bedell^  for  petitioner;  Andrew  J.  Maloney,  contra. 

Ashman,  J.,  March  26,  1898. — ^The  functions  of  the  reg- 
ister are  undoubtedly  those  of  a  judicial  officer.  His  probate 
of  a  will  and  his  grant  of  letters  testamentary  are  judicial  acts, 
and  they  cannot  be  impeached  in  a  collateral  proceeding: 
Carpenter  v.  Cameron,  7  W.  51;  Holliday  v.  Ward,  19  Pa. 
485;  Lovett  V,  Mathews,  24  Pa.  330.  He  has  power  to 
issue  commissions  to  secure  the  testimony  of  witnesses  in 
other  states  and  in  foreign  countries:  Act  of  March  15,  1832, 
Sec.  35,  P.  L.  145.^  He  may  revoke  letters  of  administration 
and  direct  the  issue  of  new  letters:  Stoever  v,  Ludwig,  4  S. 
&  R.  202;  McCaffrey's  Est.,  38  Pa.  331;  determine  the 
amount  of  costs  and  the  party  by  whom  they  shall  be  paid 
(Act  of  June  6,  1887,  Sec.  3,  P.  L.  359),  and  grant  or  with- 
hold an  issue:  Wikoflf's  Ap.,  15  Pa.  281.  Hence  words 
which,  in  a  statute  prescribing  the  duties  of  an  office  purely 
ministerial  in  its  character,  must  be  regarded  as  mandatory, 
will,  in  his  case,  as  in  that  of  the  judicial  office  generally,  be 
accompanied  with  a  certain  margin  of  discretion.  Thus, 
while  the  priority  in  order  of  the  classes  respectively  entitled 
to  administer  is  defined  by  the  statute,  the  register  is  not 
bound  to  observe  that  order,  where  such  compliance  would 
put  the  estate  of  the  decedent  to  hazard.  His  decision,  where 
the  applicants  are  all  of  one  class  and  sex,  may  even  be  arbi- 
trary: Shomo's  Ap.,  57  Pa.  356.  After  the  widow,  he  is  to 
prefer  those  who  are  nearest  in  blood  to  the  decedent,  and  he 
is  to  prefer  males  to  females.     But  preference  implies  the 

VOL.  XX.— 42  *  Pepper  &  Lewis'  Dig.  4082. 


Digitized  by  VjOOQ IC 


658  *       PENNSYLVANIA  [Vol. 

[Spencer's  Estate.] 

exercise  of  judgment  in  the  party  who  bestows  it,  and  the 
possession  of  merit  in  the  party  who  receives  it.  Acting 
upon  this  principle,  the  courts  have  uniformly  decided  that 
a  person  is  incompetent  to  serve  as  administrator,  although 
he  may  belong  to  a  preferred  class,  whose  interests  are  an- 
tagonistic to  the  estate  (Ellmaker's  Est,  4  Watts,  34;  Has- 
singer's  Ap.,  10  Pa.  454),  or  who  is  a  litigant  with  the  estate 
(Bieber's  Ap.,  11  Pa.  157),  or  who  is  insolvent:  Cornpropst's 
Ap.,  33  Pa.  537.  In  Hassinger's  Appeal,  supra,  the  broad 
statement  was  ventured  that  while  "there  are  certainly  prima 
facie  rights  to  priority  of  administration,  they  may  be  con- 
trolled by  evidence  of  incompetence  or  unfitness  from  cir- 
cumstances." The  soundness  of  this  discretion,  in  the  ab- 
sence of  evidence  against  the  appointee,  will  be  presumed: 
Woods's  Ap.,  55  Pa.  332. 

The  decedent  in  this  instance  died  intestate  at  Philadelphia, 
in  the  Pennsylvania  Hospital  for  the  Insane,  on  Oct.  7,  1897, 
leaving  as  his  sole  next  of  kin  nephews  and  nieces  and  re- 
moter collaterals,  numbering  in  all  twenty-seven.  Of  these 
a  few  of  the  nephews  and  nieces  reside  in  this  city.  The 
respondent,  who  is  one  of  the  resident  nieces,  was  awarded 
letters  of  administration  on  Oct.  12,  1897.  She  was  the  only 
relative  who  appears  to  have  at  any  time  evinced  any  sym- 
pathy for  the  decedent.  Many  years  before  his  death,  and 
in  order  to  preserve  the  estate  of  her  uncle,  whose  mental  in- 
firmity rendered  him  unfit  for  its  management,  she  secured 
the  appointment  of  the  Commonwealth  Title  &  Trust 
Company  as  the  committee  in  lunacy,  and,  with  the  assent 
of  the  committee,  she  finally  placed  the  decedent  in  the  asy- 
lum, where  he  afterwards  died.  During  the  four  years  of  his 
stay  in  that  institution  she  visited  the  decedent  at  intervals, 
brought  or  sent  to  him  such  articles,  including  a  couch,  as 
were  calculated  to  enhance  his  comfort,  and,  according  to 
the  testimony  of  the  physician  in  charge,  she  was  the  only 
one  of  the  decedent's  kin  who  ever  called  at  the  hospital. 
She  alone  attended  to  the  details  of  the  funeral,  and,  so  far 
as  the  evidence  discloses,  she  was  the  only  relative  at  the 
burial.  She  was  advised  by  counsel  and  the  committee  to 
apply  for  letters  upon  the  decedent's  estate,  and  in  her  peti- 
tion to  the  register  she  gave  the  names  and  residences  of  all 
the  kindred  whom  she  could  remember,  and  at  the  same  time 
declared  that  there  were  others  who  were  unknown  to 
her.  On  the  day  succeeding  that  on  which  the  letters 
issued  the  petitioner  applied  to  the  register  for  their  revoca- 
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tion  and  for  the  grant  of  letters  to  himself,  upon  the  sole 
ground  that,  as  a  male,  he  was  to  be  preferred  to  a  female. 
The  issue  is  thus  sharply  drawn,  in  which  the  respondent, 
acting  with  entire  good  faith,  sought,  and  the  register,  using 
his  best  judgment,  granted,  letters  of  administration  upon  a 
comparatively  small  estate  to  a  person  who,  but  for  the  dis- 
ability of  sex,  was  pre-eminently  entitled  to  them.  In  so 
delicate  a  balance  the  slightest  laches  should  suffice  to  turn 
the  scale.  The  respondent's  diligence  in  caring  for  the  es- 
tate was  in  keeping  with  her  regard  for  the  welfare  of  the 
decedent  in  his  lifetime,  and  the  petitioner's  delay  was  the 
direct  result  of  his  prior  neglect  of  her  interests.  We  rest 
the  decision,  however,  upon  the  substantive  fact  that  his  pre- 
vious attitude  towards  the  estate  had  been  one  not  merely 
of  indifference,  but  of  actual  hostility.  In  the  lunacy  pro- 
ceedings in  the  common  pleas  the  heirs  of  James  Spencer,  a 
brother  of  the  decedent  and  father  of  the  petitioner,  claimed 
the  decedent's  interest  in  his  father's  estate,  under  a  deed 
absolute  on  its  face,  which  the  decedent  had  delivered  to  his 
brother,  but  which  was  shown  to  have  been  simply  a  mort- 
gage because  accompanied  by  a  defeasance  in  the  nature  of 
a  declaration  of  trust  executed  by  the  grantee  and  remaining 
for  a  time  unrecorded.  They  also  claimed  title  to  another 
property  of  the  decedent  which  had  been  bought  in  for  $io 
at  a  sheriff's  sale  by  the  brother  in  his  own  name,  although 
the  buyer  was  at  the  time  trustee  for  the  decedent,  and  had  in 
his  custody  moneys  belonging  to  the  decedent.  The  peti- 
tioner denied  that  he  was  an  active  agent  in  these  suits,  but  he 
and  the  other  nephews  in  Philadelphia  were  parties  to  the 
record,  and  would  have  profited  at  the  expense  of  the  estate 
if  they  had  succeeded  in  their  effort  to  destroy  it.  It  was 
shown  still  further  that  a  suit  is  still  pending  between  the 
committee  of  the  lunatic  and  the  estate  of  the  deceased 
brother  to  recover  moneys  collected  and  unaccounted  for  by 
the  brother  while  acting  as  trustee  for  the  decedent.  As  ad- 
ministrator of  this  estate,  the  petitioner  would  therefore  be- 
come a  party  plaintiff  against  himself,  just  as  in  Hassinger's 
Appeal,  supra,  it  was  objected  that  the  administrator  of  a 
sister,  who  should  be  permitted  to  act  as  administrator  of  his 
father,  would  be  settling  with  himself. 

The  appeal  is  dismissed  and  the  grant  of  letters  to  the  re- 
spondent is  confirmed. 

From  Charles  H.  Bannard,  Esq.,  Philadelphia,  Pa. 
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Coroner's  Inquest. 

Coroners — Inquests — Inquest  super  visum  corporis — Mines, 

Where  the  cause  of  death  is  not  doubtful  and  where  there  is  no  reason 
to  suspect  that  it  implicated  any  one,  a  coroner's  inquest  should  not  be 
held. 

If  an  employer  desires  an  inquest  held  in  case  of  an  accidental  death 
of  an  employe  in  order  to  establish  the  fact  that  he  was  not  responsible 
therefor,  such  an  inquest  is  held  in  his  interest,  and  county  should  not 
be  charged  therefor. 

When  a  coroner  or  his  deputy  holds  an  inquest  in  the  case  of  an 
accident  in  a  mine,  the  notice  provided  by  the  Acts  of  June  2,  1891,  and 
May  IS,  1893,  must  be  given,  and  the  fact  that  it  was  given  together  with 
the  necessity  for  holding  the  inquest  should  appear  in  the  inquest. ' 

Application  for  approval  of  coroner's  inquests.  Q.  S. 
Fayette  Co.   Sept.  T.,  1896,  No.  177. 

/.  C.  Work,  for  coroner;  /.  F.  Hopwood,  for  Fayette  county. 

Mestrezat,  J.,  Dec.  24,  1896. — There  have  been  presented 
to  the  court  for  approval  inquests  held  by  deputy  coroners  in 
four  different  cases.  We  have  heretofore  had  occasion  fre- 
quently, in  passing  upon  like  applications,  to  state  at  length 
our  views  in  regard  to  the  duties  of  the  coroner  and  his 
deputies  as  well  as  the  duties  of  justices  of  the  peace  acting 
in  the  place  of  the  coroner  holding  inquests.  Nothwith- 
standing  what  has  been  said,  the  coroner  and  his  deputies 
still  hold  inquests  and  make  returns  thereof  regardless,  as  it 
seems  to  us  of  the  law.  The  duties  of  the  coroner  have  been 
defined  frequently  by  the  courts  of  the  state,  and  a  reference 
to  these  decisions  would  show  at  once  to  the  coroner  his  duty 
as  well  as  the  duty  of  the  deputy  coroners  who  act  in  his  place. 
We  will  now  state  again  some  of  the  principles  of  the  law 
taken  from  the  reported  cases  which  should  govern  the 
coroner  and  his  deputies  in  holding  inquests,  and,  hereafter, 
shall  refuse  every  application  for  the  approval  of  an  inquest 
which  is  not  fully  justified  by  the  law. 

In  the  county  of  Lancaster  v.  Mishler,  100  Pa.  624,  the 
Supreme  Court  says:  *'It  is  the  duty  of  the  coroner  to  hold  an 
inquest,  super  visum  corporis,  where  he  has  cause  to  suspect 
the  deceased  was  feloniously  destroyed,  or  where  his  death  was 
caused  by  violence.  .  .  .  The  duty  of  a  coroner  to  hold  an 
inquest  rests  on  sound  reason,  on  that  reason  which  is  the 
life  of  the  law.  It  is  not  a  power  to  be  exercised  capriciously 
and  arbitrarily  against  all  reason.  The  object  of  an  inquest 
is  to  seek  information  and  obtain  and  secure  evidence,  in  case 

'  Pepper  &  Lewis*  Dig.  3104  and  3136. 
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of  death  by  violence  or  other  undue  means.  If  there  be 
reasonable  ground  to  suspect  it  was  so  caused,  it  becomes  the 
duty  of  the  coroner  to  act.  If  he  has  no  ground  for  suspect- 
ing that  the  death  was  not  a  natural  one,  it  is  a  perversion  of 
the  whole  spirit  of  the  law  to  compel  the  county  to  pay  him 
for  such  services." 

In  Pfouts's  Case,  7  Pa.  C.  C.  R.  265,  Judge  Furst,  of  the 
court  of  common  pleas  of  Centre  county  lays  down  the  duty 
of  the  coroner  as  follows,  citing  authorities  to  sustain  him: 
"Where  the  cause  of  death  is  not  doubtful  and  where  there 
is  no  reason  to  suspect  that  it  implicated  any  one,  an  inquest 
should  not  be  held. 

"It  is  the  duty  of  coroners  to  hold  an  inquest  only  where 
there  are  suspicious  circumstances  surrounding  the  death, 
indicating  that  it  was  caused  feloniously  or  in  a  violent 
manner. 

"Where  death  results  from  natural  causes,  as  by  a  stroke  of 
lightning,  fit  of  epilepsy  or  apoplexy,  or  a  fall  induced  by 
drunkenness,  there  should  be  no  inquest. 

"The  coroner  should  hold  an  inquest  whenever  he  has 
cause  to  suspect  that  the  deceased  was  feloniously  destroyed, 
but  not  where  death  results  from  disease  or  natural  cause,  or 
by  some  accident. 

"When  a  coroner,  or  justice  in  his  absence,  is  called  upon 
to  view  a  dead  body,  he  should  make  some  reasonable  inquiry 
into  the  circumstances  of  the  death  before  proceeding  to 
summon  a  jury  and  hold  the  inquest.  .  .  .  Where  the  sur- 
rounding facts  do  not  show  violence,  and  there  is  no  reason 
for  supposing  a  felonious  destruction  of  the  person,  there 
is  no  necessity  for  an  inquest.  But  where  the  contrary 
appears,  or  the  death  is  enveloped  in  mystery,  it  is  a  proper 
case  for  an  inquest.  Death  by  suicide  may  or  may  not, 
according  to  the  attending  circumstances,  be  good  ground 
for  an  inquisition.  Violence  is  present  in  such  cases.  If, 
however,  the  facts  are  known  which  clearly  show  the  case  to 
be  suicide,  it  is  improper  to  summon  an  inquest.  The  inquest 
would  simply  declare  what  was  previously  known." 

In  Lee's  Case,  9  Pa.  C.  C.  R.  474,  Judge  Peck,  of  Bradford 
county,  says:  "The  authority  of  a  justice  of  the  peace  to  hold 
an  inquest  super  visum  corporis  is  purely  statutory  and  he 
must  show,  in  his  return  of  the  proceedings,  every  fact  neces- 
sary to  give  him  jurisdiction.  It  will  be  seen  by  examination 
of  the  Act  of  May  27,  1841,  Section  15,*  that  he  has  only 
authority  to  act,  ist,  when  there  is  no  lawfully  appointed 
'  Pepper  &  Lewis'  Dig.  2554.    . 
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coroner;  2d,  when  he  is  absent  from  the  county,  unable  to 
attend;  3d,  when  his  office  is  held  more  than  ten  miles  distant 
from  the  place  where  the  death  occurred  or  the  body  was 
found.  It  will  also  be  seen  by  the  proviso  of  said  Act  'that  no 
fees  or  costs  shall  be  allowed  or  paid  said  justice  or  inquest 
until  the  proceedings  are  submitted  to  the  court  of  quarter 
sessions  of  the  proper  county,  and  said  court  shall  adjudge 
that  there  was  reasonable  cause  for  holding  said  inquest  and 
approve  the  same.'  It  is  very  clear  from  this  that  the  facts 
and  circumstances  which,  under  the  law,  justify  the  holding 
of  the  inquest  should  appear  on  the  face  of  the  proceedings, 
otherwise  the  court  has  no  means  of  judging  whether  'there 
was  reasonable  cause  for  holding  said  inquest,'  or  not." 

In  Pfouts's  Case,  supra,  it  was  also  held  that  if  an  employer 
desires  an  inquest  held  in  case  of  an  accidental  death  of  an  em- 
ploye in  order  to  establish  the  fact  that  he  was  not  re- 
sponsible therefor,  such  inquest  is  held  in  his  interest,  and  not 
for  the  public  good;  he  should  be  willing  to  pay  the  expense 
incident  to  the  same.  It  is  very  clear  that  it  should  not  be 
held  at  the  expense  of  the  county. 

While  it  is  the  duty  of  the  coroner  to  make  reasonable  in- 
quiry in  each  case  to  ascertain  whether  an  inquest  is  necessary, 
before  he  summon  a  jury,  the  law  provides  no  compensation 
for  the  services  rendered  in  making  such  inquiry.  [Since 
changed  by  Act  of  March  30,  1897,  P.  L.  8.]^ 

The  coroner  has  certain  duties  to  perform  in  cases  of 
accidents  in  mines.  The  Act  of  June  2,  1891,  provides  that 
in  case  of  death  from  an  accident  in  a  mine  and  after  examina- 
tion the  inspector  finds  it  necessary  that  a  coroner's  inquest 
shall  be  held,  he  shall  notify  the  coroner  to  hold  such  inquest 
without  delay.  The  Act  of  May  i5j  1893,  requires  the  per- 
sons having  charge  of  bituminous  coal  mine  to  give  notice 
to  the  coroner  of  any  person  killed  by  reason  of  any  explosion 
or  other  accident  in  said  mine.  When  the  coroner  or  his 
deputy  holds  an  inquest  pursuant  to  the  notice  given  under 
these  Acts  of  Assembly,  the  fact  that  such  notice  was  given, 
together  with  the  necessity  for  holding  the  inquest  should 
appear  in  the  inquest.  It  is  not  to  be  understood,  however, 
that  the  coroner  will  hold  an  inquest  in  these  cases  where, 
after  a  preliminary  inquiry,  it  does  not  appear  to  be  necesary. 

Controlled  by  these  well-settled  principles,  we  have  made 
orders  disposing  of  the  four  applications  presented  for  our 
approval. 

From  D.  W.  McDonald,  Esq.,  Uniontown,  Pa. 
*3  Pepper  &  Lewis*  Dig.  171. 
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Liquor  law — Revocation  of  license — Sale  of  liquor  to  minors — 
Acts  of  May  /j,  1887  and  May  25,  j8gy} 

Under  the  Acts  of  May  13,  1887,  P.  L.  no,  and  May  25,  1897,  P.  L. 
93,  a  retail  liquor  dealer's  license  will  be  revoked  where  he  so  negligently 
conducts  his  business  that  a  boy  having  charge  of  a  lunch  room  has  free 
access  to  the  bar  from  which  he  obtains  liquor,  and  sells  it  in  the  lunch 
room  in  bottles  to  minors,  and  receives  the  pay  therefor. 

Rule  to  revoke  retail  liquor  license.  Q.  S.  Crawford  Co. 
Feb.  T.,  1898,  No.  55. 

F,  P.  Ray,  for  rule;  A.  B.  Richmond  &  Son,  contra. 

Thomas,  P.  J.,  Jan.  22,  1898. — ^This  application  is  made 
under  and  by  virtue  of  the  Act  of  May  13,  1887,  Sec.  7,  P.  L. 
110,  which  provides  "upon  sufficient  cause  being  shown  or 
proof  being  made  to  the  said  court  that  the  party  holding  a 
license  has  violated  any  law  of  this  commonwealth  relating 
to  the  sale  of  liquors,  the  court  of  quarter  sessions  shall,  upon 
notice  being  given  to  the  person  so  licensed,  revoke  the  said 
license." 

The  complaint  in  this  case  is  that  the  respondent,  Theo.  J. 
Moyer,  violated  Section  17  of  the  said  Act,  which  provides 
that  *Tt  shall  not  be  lawful  for  any  person  with  or  without 
license  to  furnish  by  sale,  gift  or  otherwise,  etc.,  ...  at  any 
time  to  a  minor,"  etc.,  ... 

Upon  the  hearing  in  this  case  we  find  from  the  evidence 
that  H.  B.  McManagel,  of  the  age  of  eighteen  years;  A.  J. 
Smith,  of  the  age  of  eighteen  years,  and  R.  E.  Blood,  of  the 
age  of  twenty  years,  all  students  at  Allegheny  College, 
did,  on  or  about  the  19th  day  of  March,  1898,  each 
purchase  at  the  same  time  one  pint  of  whisky  at  the  licensed 
house  of  said  Moyer,  in  the  First  ward  in  the  city  of  Mead- 
ville,  for  which  they  each  paid  the  sum  of  fifty  cents.  The 
said  minors,  all  having  the  appearance  of  being  under  the  age 
of  twenty-one  years,  together  entered  the  bar-room,  or  front 
of  the  licensed  house,  passing  through  the  same  to  a  rear 
room,  which  was  used  as  an  eating-room,  and  in  which  was 
a  lunch  counter. 

The  whisky  secured  was  purchased  from  a  boy  in  charge 
of  said  lunch  room,  who  passed  from  behind  the  lunch  counter 
through  a  door  into  the  bar-room  and  behind  the  bar  where 
the  regular  bartender  was  present  and  in  charge.     The  said 

*  Pepper  &  Lewis*  Dig  2700  and  Vol  3, 376, 
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boy,  Jerry  Kotchkiss  by  name,  returned  from  the  said  bar- 
room with  the  three  pints  of  whisky  in  separate  bottles,  de- 
livered them  to  the  said  minors,  and  received  the  pay  therefor. 

At  the  time  of  this  occurrence  the  proprietor  and  licensee, 
Theo.  J.  Moyer,  was  out  of  the  city,  and  had  left  his  establish- 
ment in  charge  of  his  bartender,  Mr.  F.  A.  Nichols.  Mr. 
Moyer  testifies  that  the  employe,  Hotchkiss,  was  in  charge 
of  the  eating  department  only,  and  that  he  had  instructed 
him  not  to  go  behind  the  bar  nor  handle  any  liquors. 

A  denial  of  the  fact  that  this  liquor  was  sold  to  minors  is 
not  made.  On  the  other  hand,  it  is  admitted  by  the  peti- 
tioners in  this  case  that  the  neighbors  of  Mr.  Moyer,  if  called 
as  witnesses,  would  testify  to  the  good  order  about  his  place 
of  business  and  its  proper  management. 

The  contention  is  that  the  licensee  has  not  violated  the 
seventeenth  section  of  the  Act  of  May  13,  1887,  nor  any  other 
Act  which  would  warrant  the  court  in  revoking  said  license. 
In  order  that  he  may  be  relieved  from  the  offense  of  making 
an  actual  sale  to  minors  the  respondent  invokes  the  Act  of 
May  25,  1897,  P.  L.  93,  which  provides  **that  in  all  prosecu- 
tions instituted  against  licensed  venders  of  vinous,  spirituous, 
malt  or  brewed  liquors,  or  against  any  employe  of  such 
licensed  vender,  upon  the  charge  of  furnishing  intoxicating 
liquor  to  a  minor,  the  defendant  shall  be  permitted  to  offer 
by  way  of  defence  evidence  of  the  circumstances  under  which 
the  liquor  was  furnished,  and  if  it  appear  that  it  was  furnished 
knowingly  or  negligently  the  defendant  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  sen- 
tenced to  pay  a  fine  not  exceeding  $500  and  be  im- 
prisoned in  the  county  jail  not  exceeding  ninety  days; 
provided,  however,  that  the  burden  of  proof  shall  rest  upon 
the  defendant  to  show  that  the  intoxicating  liquor  was  not 
furnished  to  a  minor  either  knowingly  or  negligently." 

Prior  to  the  Act  of  1897  it  was  held  in  the  matter  of  Carl- 
son's License,  127  Pa.  330,  that  it  was  not  a  sufficient  excuse 
or  justification  in  a  proceeding  of  this  kind  that  the  liquor 
was  sold  to  the  minors  in  good  faith,  and  upon  information 
and  belief  that  they  were  of  full  age. 

Under  the  ruling  in  that  case,  and  under  the  evidence  in  the 
case  at  bar,  it  would  be  impossible  for  us  to  do  anything  ex- 
cepting to  revoke  this  license,  unless  the  rights  and  liabilities 
of  the  licensee  have  been  so  materially  modified  by  the  Act 
of  1897  as  to  change  or  modify  the  nature  and  character  of 
the  offense  of  selling  to  minors. 
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The  said  Act  provides  that  in  order  to  convict  of  the  of- 
fense of  selling  to  minors  the  offense  must  have  been  com- 
mitted either  knowingly  or  negligently,  and  the  burden  of 
proving  that  the  same  was  not  furnished  knowingly  or  neg- 
ligently rests  upon  the  respondent.  That  the  sale  was  not 
made  by  or  through  Moyer  knowingly  is  very  clear,  and  will 
be  admitted.  The  only  question  in  the  case  is,  was  the  sale 
made  by  or  through  his  neglect? 

It  is  claimed  that  the  young  man,  Hotchkiss,  who  made 
this  sale,  had  no  authority  to  make  the  same,  or  to  have  any- 
thing whatever  to  do  with  liquors.  It  is  also  clear  that 
he  had  easy  access  to  the  liquors  behind  the  bar,  and  that  his 
place  of  business  was  in  direct  communication  therewith.  For 
what  purpose,  we  cannot  understand,  unless  it  be  that  this 
employe  might  have  the  opportunity  of  securing  liquor  for 
guests  in  the  eating-room,  and  it  seems  somewhat  novel  to  us 
that  the  manager  of  the  eating  department  of  a  licensed  house 
should  not  have  authority  to  furnish  liquors  with  meals. 

It  is  claimed  that  his  act  of  passing  from  behind  the  counter 
of  the  eating-room,  through  the  door,  and  behind  the  bar  in 
the  bar-room,  where  the  liquors  were  kept,  and  where  the  bar- 
keeper was  located  at  the  time  he  did  the  same  (and  which  is 
a  comparatively  small  space),  and  procuring  three  bottles  of 
whisky  at  that  place,  did  not  even  attract  the  attention  of 
the  bar-keeper  who  was  placed  in  charge  by  the  proprietor. 
To  an  inexperienced  mind  it  would  seem  quite  an  im- 
possibility for  an  unauthorized  employe  to  have  accomplished 
this  act  without  even  attracting  the  attention  of  a  man  who 
must  have  been  within  a  very  few  feet  of  him  at  the  time,  un- 
less the  same  had  been  a  frequent  or  customary  occurrence. 
That  the  circumstance  of  these  boys,  with  their  youthful  ap- 
pearance, going  to  the  lunch-room  for  liquor  alone,  instead 
of  to  the  bar-room,  was  such  as  to  put  any  prudent  person  on 
their  guard  cannot  be  denied. 

It  is  true,  however,  that  if  the  young  man  Hotchkiss,  acted 
wholly  without  authority,  or  in  disregard  of  the  authority  of 
his  employer,  that  the  employer  should  not  be  made  to  suflfer 
for  his  act;  but  considering  the  entire  circumstances  of  this 
transaction,  we  think  that  the  conduct  of  the  employes  was 
such  as  would  indicate  that  they  were  grossly  negligent,  and 
such  as  no  careful  and  cautious  man  would  employ  and  retain. 

That  respondent  was  negligent  in  placing  such  men  in 
charge  of  such  business  during  his  absence,  and  affording  to 
the  person  prohibited  from  handling  liquors  the  ready  facility, 
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for  SO  doing,  and  the  easy  and  direct  access  thereto,  seems  to 
us  very  clear. 

It  will  not  do  for  a  person  holding  a  license  to  sell  liquors, 
to  readily  and  easily  shift  the  responsibility  for  the  violation 
of  laws  thereunder,  upon  his  employes.  He  must  assume 
the  responsibility,  either  of  their  acts,  or  of  placing  in  those 
positions,  such  men  as  will  carefully  and  consistently  abide 
by  the  laws. 

We  think  the  evidence  in  this  case  fully  develops  the  fact 
that  the  respondent  has  not  shown  by  the  weight  of  the  evi- 
dence that  he  is  free  from  negHgence  in  this  transaction. 
The  rule  is,  therefore,  made  absolute,  and  the  license  hereto- 
for  granted,  to  wit,  January  22,  1898,  is  hereby  revoked. 

From  J.  D.  Roberts,  Esq.,  Meadville,  Pa, 


Commonwealth  v.  Harshman. 

Reward — Horse  stealing — Act  of  March  15,1821^ — Constable, 

A  constable  who  has  arrested  a  person  for  horse  stealing  in  pursuance 
of  a  warrant  of  arrest  placed  in  his  hands  by  a  justice  of  the  peace,  is  not 
entitled  to  the  reward  of  twenty  dollars  provided  by  the  Act  of  March 
15,  1821,  to  be  paid  by  the  county  to  "whosoever  shall  pursue  and  appre- 
hend any  person  who  shall  have  stolen  a  mare  or  horse,"  and  been  con- 
victed thereof. 

Application  for  reward.  Q.  S.  Fayette  Co.  Dec.  T.,  1897, 
No.  56. 

C  B,  Jeffries,  for  petitioner;  R.  F.  Hopwood,  for  the  county. 

Mestrezat,  p.  J.,  May  16,  1898. — The  facts  of  this  case 
as  disclosed  by  the  record  and  petition  are  as  follows:  On 
Dec.  25,  1895,  John  Saltis  made  an  information  before  a 
justice  of  the  peace  of  this  county  charging  Gibson  Harsh- 
man,  the  defendant,  with  stealing  his  mare.  On  this  informa- 
tion, a  warrant  was  issued  to  constable  Wilson  for  the  arrest 
of  the  defendant.  On  this  warrant,  Wilson  arrested  the  de- 
fendant on  Oct.  25,  1897,  but  under  what  circumstances  and 
at  what  place  does  not  appear.  At  December  sessions,  1897, 
a  true  bill  was  found  against  the  defendant,  and  on  Decem- 
ber 9,  he  pleaded  guilty.  On  Jan.  11,  1898,  Wilson  presented 
his  petition  to  the  court,  setting  forth  the  above  facts  and 
averring  that  "as  far  as  he  is  informed  no  one  else  claims  the 
reward"  and  praying  for  a  rule  on  the  county  commissioners 
to  show  cause  why  he  should  not  be  allowed  the  reward  and 
mileage  provided  by  law. 

*  Pepper  &  Lewis'  Dig.  2249.  , 
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The  application  for  this  reward  is  made  under  the  Act  of 
March  15,  1821,  Purd.  591,  pis.  2  and  3.*  It  allows  a  reward 
of  $20  to  be  paid  by  the  county  to  "whosoever  shall  pursue 
and  apprehend  any  person  who  shall  have  stolen  a  mare  or 
horse,"  and  been  convicted  thereof. 

The  language  of  the  Act  is  very  broad   and   apparently 
covers  any  and  all  persons  who  may  pursue  and  apprehend 
the  thief.     This  is  the  view  taken  by  the  petitioner  for  the 
reward.     We  think,  however,  that  this  construction  of  the 
Act  is  going  beyond  the  legislative  intent. 

The  plaintiff  here  was  a  constable.  The  warrant  of  arrest 
was  placed  in  his  hands  by  the  justice  of  the  peace  before 
whom  the  information  had  been  made  by  the  owner  of  the 
mare.  It  was,  therefore,  the  duty  of  the  constable  to  arrest 
the  defendant.  For  his  services,  the  law  provided  compen- 
sation. Beyond  such  compensation,  in  the  discharge  of  his 
official  duty  to  apprehend  the  defendant,  the  constable  was 
entitled  to  and  could  legally  claim  nothing.  By  the  Act  of 
March  28,  18 14,  Purd.  879,  pi.  8,*  a  penalty  is  imposed  on  any 
officer  for  taking  "greater  or  other"  fees  than  those  "ex- 
pressed and  limited  by  law."  Having,  therefore,  arrested 
the  defendant  in  obedience  to  the  process  placed  in  his  hands 
by  the  justice,  the  officer  had  done  what  the  law  required  him 
to  do,  and  prohibits  him  from  taking  any  other  fees  than  those 
expressly  given  by  statute  for  his  services.  In  Smith  v,  Whil- 
din,  10  Pa.  39,  the  plaintiff,  a  constable,  brought  an  action  for 
reward,  for  the  arrest  of  a  criminal.  Mr.  Justice  Coulter  speak- 
ing for  the  court, says:  "It  is  the  duty  of  a  constable  to  pursue, 
search  for  and  arrest  offenders  against  whom  criminal  pro- 
cess is  put  into  his  hands.  It  is  stated  in  Com.  Digest,  title 
Justice  of  the  Peace,  B.  79,  that  the  duty  of  a  constable  re- 
quires him  to  do  his  utmost  to  discover,  pursue  and  arrest 
felons.  The  office  of  constable  is  created  not  for  the  private 
emolument  of  the  holder;  but  to  conserve  the  public  peace 
and  to  execute  the  criminal  law  of  the  country.  He  is  not 
the  agent  or  employe  of  the  private  prosecutor,  but  the  min- 
ister of  the  law,  doing  the  work  of  the  public,  which  he  is 
bound  to  do  faithfully  for  the  fee  prescribed  by  law,  to  be 
paid  as  the  law  directs.  And  it  would  be  against  public 
policy  as  well  as  against  the  law  to  hold  otherwise." 

More  than  his  statutory  remuneration  for  his  services  in 
the  performance  of  his  official  duties,  the  constable  cannot 
recover.  It  was  not  the  intention  of  the  legislature  that  an 
officer  whoj  in  the  discharge  of  his  official  duty  arrests  a  horse 

*  Pepper  &  Lewis'  Dig.  2249.  "  Pepper  &  Lewis'  Dig.  2071. 
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thief,  should  receive  the  reward  provided  by  the  Act  of  March 
15,  182 1.  This  would  be  equivalent  to  "greater  or  other 
fees"  forbidden  by  law,  and  we  will  not  presume  such  to  have 
been  the  legislative  intent  in  the  enactment  of  the  Act  of  182 1. 

To  permit  the  officer  to  recover  this  reward  would  be  not 
only  against  the  spirit  and  intention  of  the  Act  of  Assembly, 
but  at  variance  with  public  policy.  It  would  be  an  in- 
ducement to  an  officer  to  withhold  his  services  in  the  per- 
formance of  his  duty  until  he  obtained  other  compensation 
than  that  provided  by  law.  The  greater  the  reward,  the 
more  diligent  he  would  be  in  arresting  the  criminal.  If  he 
thought  his  legal  fees  not  sufficient,  he  would  be  slow  to 
execute  a  process  placed  in  his  hands.  His  activity  in  the 
performance  of  his  duty  would  depend  on  his  expected  re- 
muneration. All  this  is  against  public  policy  as  well  as  con- 
trary to  law.  We  think  it  is  now  well  settled  in  this  country 
and  in  England  that  a  public  officer  whose  compensation  is 
fixed,  or  whose  fees  are  prescribed  by  law,  cannot  legally  con- 
tract for  or  demand  a  greater  compensation  or  higher  fees, 
in  the  form  of  a  reward,  or  in  any  other  form,  for  services 
rendered  within  the  scope  of  his  official  duties:  Smith  v. 
Wildin,  supra;  Stamper  v.  Temple,  6  Humphreys  (Tenn.), 
113;  Kick  V.  Merry,  23  Mo.  72;  Hayden  v.  Souger,  56  Ind. 
42;  Matter  of  Russell,  51  Conn.  577;  Davies  v.  Burns,  5 
Allen  (Mass.),  349;  Kasling  v.  Morris,  71  Tex.  584;  Railway 
Company  v.  Grafton,  51  Ark.  504;  Brown  v.  Godfrey,  33  Vt. 
120;  Bridge  v.  Cage,  Cro.  Jac.  103;  Statesbury  v.  Smith,  2 
Burr,  924. 

The  purpose  of  the  Act  of  182 1  is  as  stated  in  the  title:  An 
Act  to  encourage  the  apprehension  of  persons  who  shall  have 
committed  the  crime  of  horse  stealing.  The  people  of 
our  commonwealth  have  always  regarded  this  offense  as  most 
odious,  and  the  statute  was  passed  to  encourage  a  sure  and 
speedy  apprehension  of  the  oflfender.  The  "persons"  com- 
prehended by  its  terms  are  those  who,  not  urged  to  activity 
I)y  official  duty,  make  pursuit  and  cause  the  conviction  of  the 
thief.  The  Act  does  not  include  officers  of  the  law  who  make 
the  arrest  in  the  line  of  their  official  duty  and  who,  regardless 
of  this  statute,  are  required  to  pursue  and  arrest  criminals  for 
the  fees  allowed  them  by  law. 

Under  the  facts  of  this  case,  we  are  of  opinion  that  Charles 
Wilson  is  not  entitled  to  the  reward  provided  by  the  Act  of 
March  15,  1821. 

The  courts  of  quarter  sessions  of  Philadelphia,  Delaware 
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and  Montgomery  counties  have  put  a  like  construction  on 
this  Act  of  Assembly:  Commonwealth  v.  Chester,  i8  Phila. 
454;  Commonwealth  v.  Hobbs,  3  Del.  Co.  R.  97;  In 
re  Reward  for  Arrest,  7  Montg.  Co.,  Law  R.  171. 

This  petition  must  be  dismissed  and  the  application  for  a 
certificate  for  the  reward  must  be  refused  at  the  costs  of  the 
petitioner. 

From  D.  W.  McDonald,  Esq.,  Uniontown,  Pa. 


Insuranoe  Agents. 


Insurance — Foreign  and  domestic  companies — Agents  must  be 
licensed— Acts  of  1868,  1873,  1876,  iS8j  and  1887. 

Under  Sec.  38  of  the  Act  of  May  i,  1876,  P.  L.  53,  soliciting  agents 
of  domestic  assessment  insurance  companies  must  procure  annual  licenses 
from  the  insurance  commissioner  and  pay  the  fees  therefor  annually. 

Under  Sec.  11  of  the  Act  of  April  4,  1873,  P-  L-  21,  soliciting  agents  of 
foreign  assessment  insurance  companies  must  be  licensed  by  the  insurance 
commissioner,  and  must  pay  for  such  licenses. 

Request  by  the  insurance  commissioner  for  advice. 

Reeder,  Deputy  Attorney-General,  Feb.  24,  1898. — Re- 
plying to  your  request  of  Feb.  23  to  be  advised  concerning 
the  question  of  licenses  for  soliciting  agents  of  assessment  in- 
surance companies,  both  domestic  and  foreign,  I  beg  to  say: 

1.  The  Act  of  May  i,  1876,  Sec.  37,  P.  L.  53,  provides  for 
the  organization  of  companies  for  insuring  lives  on  the  plan 
of  assessment  upon  surviving  members.  These  companies 
were  to  be  organized  in  the  same  manner  as  was  provided  for 
the  organization  of  mutual  fire  insurance  companies. 

2.  By  Act  of  June  5,  1883,  P.  L.  80,  it  was  provided  that 
such  companies  might  be  incorporated,  but  no  letters-patent 
should  issue  until  applications  for  $500,000  of  insurance  by 
two  hundred  persons  had  been  secured,  and  two  per  centum, 
or  $10,000  in  cash,  had  been  deposited  in  bank  to  the  credit  of 
mortuary  fund,  etc. 

3.  By  Act  of  June  3,  1887,  P.  L.  335,  it  is  provided  that 
companies  may  be  incorporated  to  insure  lives  on  the  assess- 
ment plan  or  to  insure  against  personal  injury  from  accident. 
There  is  no  change  as  to  issuing  letters-patent  for  the  former 
class,  except  that  two  per  centum  of  insurance  applied  for 
must  be  paid  in  cash  and  deposited,  etc. 
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The  various  Acts  above  specified  are  all  so  interwoven  as  to 
make  but  one  Act,  about  which  there  ought  to  be  no  misun- 
derstanding or  controversy.  The  Act  of  1883  is,  by  its  title, 
supplementary  to  the  Act  of  May  i,  1876,  while  the  Act  of 
1887  simply  amends  the  first  section  of  the  Act  of  1883  so  as 
to  include  accident  insurance.  Various  other  provisions  of 
the  Act  of  May  i,  1876,  are  not  affected  by  the  legislation 
above  enumerated,  either  directly  or  by  implication.  Among 
these  is  Sec.  38,  which  provides  that  every  soliciting 
agent  appointed  by  any  of  the  companies  mentioned  in  the 
preceding  section  shall  annually  be  Hcensed,  and  a  fee  of 
$5.00  shall  annually  be  paid  for  such  license.  This  license 
must  be  obtained  by  every  person  employed  as  soliciting 
agent  for  either  a  domestic  mutual  life  assessment  company 
or  for  a  domestic  accident  insurance  company  organized  on 
the  assessment  plan. 

A  distinct  provision  applies  to,  and  regulates  foreign  com- 
panies. The  Act  of  April  4,  1873,  entitled,  "An  Act  to  estab- 
lish an  insurance  department,"  in  Sec.  5  enumerates  the 
duties  of  the  insurance  commissioner.  Among  such  duties 
the  following  is  provided: 

1.  "To  see  that  all  the  laws  of  this  state  respecting  in- 
surance companies  and  the  agents  thereof  are  fully  executed, 
and  for  this  purpose  he  is  hereby  invested  with  all  the  powers 
now  conferred  by  law  upon  the  auditor-general  in  relation  to 
the  licensing  of  the  agents  of  foreign  insurance  companies," 
etc.:  Act  of  April  4,  1873,  P.  L.  21. 

2.  Sec.  10  of  the  Act  provides  that  no  person  shall  act 
as  agent  or  solicitor  in  this  state  for  any  insurance  company 
of  another  state  or  foreign  government,  in  any  manner  what- 
ever relating  to  risks,  until  the  provisions  of  the  Act  shall 
have  been  complied  with.  The  requirements  thus  contem- 
plated are:  (a)  A  certificate  from  the  insurance  com- 
missioner, showing  that  the  company  or  association  is  author- 
ized to  transact  business  in  this  state:  Sec.  10  of  Act  of 
April  4,  1873,  P.  L.  26.  (b)  A  certificate  from  the  company 
to  the  insurance  commissioner  of  the  names  of  the  agents 
appointed  to  solicit  risks  in  this  state,  (c)  A  certificate  from 
the  insurance  commissioner  to  the  agent,  showing  that  the 
company  has  complied  with  the  requirements  of  the  Act,  and 
that  the  person  named  in  said  certificate  has  been  duly 
appointed  its  agent:  Sec.  11  of  the  Act  of  April  4,  1873,  P.  L. 
26. 

By  Sec.  16  the  aforesaid  Act  is  made  applicable  to  foreign 
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insurance  companies  after  Jan.  i,  1874,  and  no  foreign  com- 
pany is  exempt  from  its  provisions.  It  applies  to  a  foreign 
company  organized  to  insure  lives  on  the  assessment  plan  as 
well  as  to  a  company  carrying  on  the  business  of  life  or 
accident  insurance  on  the  assessment  plan. 

Under  Sec.  11  thereof,  then,  it  is  the  duty  of  soliciting 
agents  to  procure  a  certificate  or  a  license.  This  certificate 
is  to  be  procured  from  the  insurance  commissioner  who,  as 
we  have  already  seen,  is  invested  with  all  the  powers  formerly 
conferred  by  law  upon  the  auditor-general  in  relation  to  the 
licensing  of  agents  of  foreign  insurance  companies. 

The  Act  of  April  11,  1868,  P.  L.  83,  entitled  "An  Act  to 
revise,  amend  and  consolidate  the  several  laws  relating  to 
the  licensing  of  foreign  insurance  companies,"  in  Sec.  10  pro- 
vides as  follows: 

"That  every  agent  (on  whom  process  of  law  can  be  served) 
shall  have  full  power  and  authority  to  transact  business  for 
and  in  behalf  of  the  company  or  association  for  which  he  is 
licensed  in  each  and  every  county  of  this  commonwealth, 
either  in  person  or  by  any  subordinate  agent  or  agents 
appointed  by  him,  acting  under  his  authority  and  direction, 
and  he  shall  be  immediately  responsible  to  the  common- 
wealth for  the  tax  on  all  premiums  received  in  the  state, 
whether  the  same  are  received  by  him  directly  or  through  his 
subordinate  agents;  and  the  said  agent  may  from  time  to  time 
appoint  as  many  subordinate  agents  as  he  may  deem  proper, 
and  certify  the  names  and  residences  of  the  same  to  the 
auditor-general,  who  thereupon  shall  issue  to  each  of  said 
subordinate  agents,  upon  payment  of  the  usual  fees  of  his 
office,  a  certificate  showing  that  the  company  or  association 
has  complied  with  the  requirements  of  this  Act,  and  that  the 
agent  thereof  has  full  power  and  authority  to  transact 
business  in  any  part  of  this  commonwealth,  and  that  he  has 
designated  such  person  as  his  subordinate  agent,  and  no  per- 
son shall  act  as  a  subordinate  agent  until  he  has  received  such 
certificate." 

It  therefore  is  apparent  that,  under  Sec.  11  of  the  Act  of 
1873,  «^"  agents  of  foreign  insurance  companies  organized  on 
the  assessment  plan  must  procure  licenses  and  pay  for  the 
same.  These  licenses  are  procured  only  through  your  de- 
partment. 

You  are  advised:  i.  That  the  provisions  of  Sec.  38  of  the 
Act  of  May  i,  1876,  are  applicable  to  soliciting  agents   of 
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domestic  assessment  companies,  which  agents  must  procure 
annual  licenses  and  pay  the  fees  therefor  annually. 

2.  The  provisions  of  Sec.  1 1  of  the  Act  of  April  4, 1873, 
are  applicable  to  soliciting  agents  of  foreign  assessment  com- 
panies, which  agents  must  be  licensed  by  the  insurance  com- 
missioner and  must  pay  for  such  licenses. 

From  Paul  A.  Kunkel,  Esq.,  Harrisburg,  Pa. 


Ade  V.  County  CommiBsioners. 

Taxation — Aliens — Act  of  June  /j,  iSgy — Constitutional  law — 
Injunction 

The  Act  of  June  15,  1897,  imposing  a  tax  upon  the  employers  of  aliens 
is  unconstitutional, and  the  collection  of  it  will  be  prevented  by  injunction. 

Demurrer  to  bill  in  equity.  C.  P.  No.  3,  Philadelphia  Co. 
JuneT.,  1897,  No.  1015. 

Edgar  N,  Black,  for  complainant. 

Leonard  Finlettcr  and  James  Alcorn,  assistant  city  solicitois, 
and  John  L.  Kinsey,  city  solicitor,  for  defendants. 

FiNLETTER,  P.  J.,  March  19,  1898. — ^And  now  this  case 
having  come  before  the  court  upon  demurrer  of  the  defend- 
ants to  the  plaintiff's  bill  in  equity,  it  is  ordered  and  decreed 
that  the  Act  of  Assembly  of  June  15,  1897,  entitled  "An  Act 
regulating  the  employment  of  foreign-born,  unnaturalized 
male  persons  over  twenty-one  years  of  age,  and  providing  a 
tax  on  the  employers  of  such  persons,  and  prescribing  a 
penalty  for  the  violation  of  the  provisions  of  said  Act,  and  di- 
recting the  manner  of  collecting  the  same,  and  providing  that 
the  amount  of  such  tax  may  be  deducted  from  the  wages  of 
persons  aflfected  by  the  provisions  thereof,"  be  and  is  hereby 
declared  unconstitutional,  void  and  of  no  eflfect;  and  that  the 
said  defendants,  Jacob  Wildemore,  Joseph  G.  Richmond  and 
Thomas  J.  Ryan,  county  commissioners  of  the  county  afore- 
said, and  Richard  G.  Oellers,  city  treasurer  of  said  county  of 
Philadelphia,  be  and  they  are  hereby  restrained  from  collect- 
ing or  attempting  to  collect  or  levy  the  said  tax  under  the 
provisions  of  the  said  Act  of  Assembly  of  June  15,  1897. 
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ACTS  OF  ASSEMBLY  CONSTRUED. 

See  Table  of  Acts  of  Assembly  Construed,  xlviii. 

ADULTERATION. 

Of  Food.      See  Food  Law.      Commonwealth  v.  Brown,  139. 

AFFIDAVIT  OF  DEFENCE. 
See  Practice  (C.  P.),  9.  ii. 

In  an  action  by  a  guardian  against  a  beneficial  society.  See 
Beneficial  Association.  Ameisen  v.  National  Slavonic  Asso- 
ciation, 59. 

AGENT. 

See  PRiNaPAL  and  Agent. 

AGRICULTURE. 

See  Cheese,  1-3. 

ALIENS. 

Taxation  of.  See  Constitutional  Law,  i.  Ade  v.  Commis- 
sioners, 672. 

AMENDMENT. 

Of  names  of  parties.  See  Practice  (C.  P.),  10.  Boas  v.  Christ 
196. 

In  road  proceedings.  See  Road  Law,  3.  Abbotsford  Avenue. 
506. 

ANNEXATION. 

Of  land  to  borough.    See  Borough,  2,  3. 

APPEAL. 

See  Justice  of  the  Peace. 

ARBITRATION. 

1.  After  a  case  has  been  heard  on  the  merits  by  arbitrators  it  is  too 
late  to  object  that  no  declaration  had  been  filed  at  the  time  the  sub- 
mission to  arbitrators  was  filed.  Zehnder  v.  Lehigh  C.  &  N.  Co., 
29. 

2.  After  arbitration  has  been  agreed  upon  the  mere  fact  that  the 
submission  to  arbitrate  was  not  filed  of  record  before  an  alleged  revo- 
cation was  filed  does  not  affect  the  submission.      lb. 

3.  After  an  award  has  been  agreed  upon  it  is  too  late  to  revoke  the 
submission,  even  though  it  has  not  been  entered.       lb. 

4.  The  submission  of  a  pending  case  to  arbitration  may  be  revoked 
at  any  time  before  the  arbitrators  have  made  an  award.      lb. 

ASPHALT  PAVEMENTS. 
See  Municipalities,  ii. 
VOL.  XX.— 43  673 
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ASSESSORS. 

1.  The  Act  of  1895.  P.  L.  75,  amends  only  Sections  2  and  3  of  the 
Act  of  1891.  P.  L.  134.  and  does  not  repeal  or  in  any  manner  change 
or  affect  the  first  section  of  that  Act.  Young  v.  Huntingdon  Co., 
374. 

2.  Two  dollars  per  diem  is  the  compensation  allowed  assessors, 
which  is  fixed  by  the  Act  of  1891,  P.  L.  181.      lb. 

3.  If  an  assessor  personally  visits  dwellings  for  the  purpose  of 
making  registry  of  voters  he  was  necessarily  employed  in  the  per- 
formance of  his  duties,  and  is  entitled  to  the  compensation  allowed 
by  law.      lb.  ...... 

Assessors  are  not  entitled*  to  mileage  m  addition  to  their  per  diem 
pay.      lb. 

ASSIGNMENT. 

Sec  Equitable  Assignment;  Bond.      Biddle  v.  Sheep,  548. 
Of  legacy.    See  Decedents'  Estates,  8.      Homer's  Est.,  458. 
Of  policy  of  insurance.    See  Insurance.  7.       Wheeland  v.   At- 
wood,  367. 

ASSIGNMENT  FOR  CREDITORS. 

1.  In  the  application  of  the  proceeds  of  the  sale  of  the  personalty 
of  M.,  the  sheriff  paid  F.'s  execution  in  full,  viz.:  $228.79,  and  paid  on 
the  second  execution  for  $324  of  W.  the  sum  of  $17.44.  A  few  days 
later  M.  made  an  assignment  for  the  benefit  of  creditors;  and  not  very 
long  afterward  it  was  discovered  that  F.  had  omitted  to  enter  a  credit 
of  $162.40  upon  his  judgment.  Held,  that  said  $162.40  was  clearly 
W.'s  deed,  since  F.  paid  the  same  by  mistake  to  M.'s  assignee.  M.'s 
assignee  can  withdraw  said  item  from  his  account  by  leave  of  court. 
Machen's  Est,  298. 

2.  In  the  absence  in  the  deed  of  any  direction  as  to  the  mode  of 
sale,  the  assignee  will  be  governed  by  a  sound  discretion  and  pru- 
dence, in  deciding  to  sell  privately  rather  than  publicly,  or  publicly 
rather  than  privately.  But  while  an  assignee  has  this  right  of  choice, 
he  must  conduct  the  sale  with  reasonable  intelligence,  care  and  dili- 
gence.     Powell  &  Fox's  Est.,  309. 

3.  The  appraisement  is  not  the  act  of  the  assignee;  it  is  made  by 
persons  appointed  by  the  court,  and  is  in  the  nature  of  an  estimate. 
Its  primary  purpose  is  to  obtain  a  basis  for  fixing  the  amount  of  the 
assignee's  security.      lb. 

4.  Commissions  are  a  form  of  compensation  whereby  a  percentage 
of  the  amount  realized  is  paid  to  the  trustee.  Where  the  trustee  so 
conducts  himself  that  the  amount  reported  by  him  to  be  realized  can- 
not be  accepted  as  even  approximately  correct,  and  the  beneficiaries 
and  the  court  are  forced  to  resort  to  independent  inquiries  in  order  to 
ascertain  what  amount  the  trustee  has  in  his  hands,  the  latter  has  been 
guilty  of  a  breach  of  duty  sufficient  to  forfeit  commissions  as  such. 
It  is  true  that  he  might  still  claim  for  services,  but  not  under  cir- 
cumstances such  as  appear  in  this  case.      lb. 

5.  An  assignee  should  not  be  surcharged  for  failure  to  collect  out- 
standing accounts,  unless  blame  for  failure  to  collect  can  be  fastened 
upon  him  by  proof.      lb. 

ASSUMPSIT. 

See  Practice  (C.  P.). 

ATTACHMENT. 
See  Wages. 
For  costs.    See  Divorce,  6.      Blane  v.  Blane,  543. 
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ATTACHMENT-EXECUTION. 

See  Decedents*  Estates,  8.      Homer's  Est.,  458. 

1.  In  answers  to  interrogatories  the  garnishee  need  give  such  facts 
only  as  are  material  to  the  admission  or  denial  of  indebtedness  to  the 
defendant,  and  judgment  cannot  be  entered  against  him  unless  he  ex- 
pressly or  impliedly  admits  his  indebtedness  or  his  possession  of 
assets  belonging  to  the  judgment  debtor.    Wilson  v.  Merwine,  171. 

2.  It  cannot  be  said  as  a  matter  of  law  that  the  giving  of  a  check  by 
the  judgment  debtor  to  the  garnishee,  even  if  entirely  voluntary,  is  a 
fraud  on  the  plaintiff.      lb. 

3.  Interest  accruing  before  and  after  the  service  of  an  attachment- 
execution  though  payable  April  i  following  is  bound  by  the  attach- 
ment, and  the  garnishee  is  not  entitled  to  a  set-off  on  account  of  the 
payment  of  a  note  of  defendant  upon  which  garnishee  was  endorser 
coming  due  after  the  service  of  attachment  and  prior  to  April  i  fol- 
lowing when  the  interest  was  payable.  Littlestown  Savings  Institu- 
tion V.  Corwell,  145. 

4.  The  record  of  a  justice  of  the  peace  showing  a  judgment  for 
board  furnished  defendant's  children,  and  not  showing  that  the 
plaintiff  was  a  proprietor  of  a  hotel,  boarding-house  or  lodging- 
house,  will  not  support  an  attachment-execution  against  defendant's 
wages.      Walker  v.  Kennedy,  433. 

5.  It  is  doubtful  whether  the  Act  of  May  8.  1876,  P.  L.  139,  will 
support  an  attachment  of  the  wages  of  manual  labor  for  the  board  of 
anybody  but  the  defendant.      lb. 

ATTACHMENT  UNDER  ACT  OF  1869. 

1.  The  Act  of  July  19,  1897,  amending  the  Act  of  March  17,  1869, 
is  unconstitutional.  Hamburger  v.  Freedman,  i;  Krug  v.  Beringer, 
81:  Samler  v.  Meyers,  521. 

2.  The  fraudulent  debtor's  attachment  Act  of  May  26,  1897,  clothes 
the  court  with  the  power  to  investigate  in  the  first  instance,  and  in  all 
cases  to  refuse  an  issue  where  the  testimony  fails  to  disclose  a  sub- 
stantial question  in  dispute.      Piatt  v.  McQuown,  401. 

3.  If  the  claimant  fails  to  present  such  evidence  of  his  title  to  the 
property  in  controversy  as  would  sustain  a  verdict  in  his  favor,  the 
rule  should  be  discharged,  and  the  sheriff  directed  to  proceed  with 
the  execution  of  his  process.  On  the  other  hand,  if  the  evidence 
clearly  shows  the  claimant's  title  so  well  founded  that  a  verdict  against 
it  would  not  be  sustained,  the  rule  should  be  discharged,  and  the 
sheriff  directed  to  withdraw  from  the  custody  of  the  property.  The 
mere  fact  that  it  is  known  to  a  vendee  that  his  vendor  is  in  debt  will 
not  avoid  a  sale  in  favor  of  the  vendor's  creditors.      lb. 

4.  When  a  vendee  has  assumed  control  of  the  goods  the  question 
whether  the  sale  is  bona  fide  is  usually  one  of  fact,  and  the  question  is 
whether  the  vendee  has  done  all  that  could  reasonably  be  expected 
in  such  a  case.    lb. 

5.  Land  had  been  converted  by  sale  by  a  master  in  partition  in 
equity,  appointed  by  the  court;  distribution  of  the  proceeds  had  been 
made  and  confirmed  absolutely:  before  the  money  was  paid  and  pend- 
ing the  twenty  days  for  appeal  the  share  of  one  of  the  distributees 
was  attached  in  the  master's  hands;  under  the  Act  of  March  17, 
1869,  application  was  made  by  defendant  to  have  the  money  paid  to 
him.  Held,  that  the  money  was  attachable;  that  it  was  not  in 
custodia  legis,  and  that  the  defendant  was  not  entitled  to  take  it 
against  the  attachment.      Piper  v.  Piper,  372. 

6.  The  fact  that  a  debtor  in  an  attachment  proceeding  under  the 
Act  of  1869,  has  collected  outstanding  claims,  and  used  them  in  pay- 
ing debts  and  costs  of  livelihood,  is  neither  such  a  concealment  of 
property,  nor  fraud  upon  creditors,  as  will  deprive  him  of  his  right  of 
exemption.     New  York  &  Boston  Cut  Sole  Co.  v.  Zuber,  21. 
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ATTACHMENT  UNDER  ACT  OF  1869— Ccm/mn^rf. 

7.  The  dishonest  debtors  to  whom  the  benefit  of  the  exemption  is 
denied  by  the  Act  of  1869,  are  not  the  fraudulent  debtors,  who  fraudu- 
lently contract  the  debt,  but  those  who  fraudulently  conceal  the 
property  liable  to  execution  for  the  purpose  of  hindering  and  delaying 
the  creditors  by  preventing  the  sale  of  the  property  levied  on  in  satis- 
faction of  the  debt.      lb. 

8.  An  attachment  under  the  Act  of  March  17,  1869,  should  be  made 
returnable  to  the  next  return-day  after  the  time  of  issuing  the  writ; 
that  is,  to  the  return-day  nearest  the  time  of  issuing  regardless  of 
whether  it  be  the  first  return-day  of  the  next  term  of  court  Snel- 
lenburg  v.  Maycrnick,  135. 

9.  The  object  of  the  Act  of  March  17,  1869,  in  fixing  the  return- 
day  was  to  enable  the  defendant  to  have  a  speedy  hearing  and  de- 
termination of  the  action.      Curtis  v.  Koshland,  499. 

10.  Nevertheless,  the  plaintiff  may,  under  the  Acts  of  May  24,  1878, 
and  June  11,  1879,  and  the  rule  of  court  made  in  pursuance  thereof, 
make  the  writ  of  such  an  attachment  returnable  to  any  intervening 
optional  weekly  return-day.      lb. 

ATTORNEY-AT-LAW. 

1.  An  attorney  cannot  withdraw  from  a  case  without  the  consent  of 
his  client.      Schuylkill  River  Road,  559. 

2.  Attorneys-at-law  should  not  act  as  clerks  in  the  work  of  selecting 
persons  to  serve  as  jurors.      Bucks  County  Jurors,  36. 

AUCTION  SALES. 

See  Constitutional  Law,  4.      Burnell  v.  Clark,  100. 

BAIL. 

See  Habeas  Corpus,  i. 

BAKER. 

See  Sunday  Law.      Com.  v.  Junker,  503. 

BALLOTS. 

See  Election  Law. 

BENEFICIAL  ASSOCIATION. 

In  an  action  by  a  guardian  against  a  beneficial  society  an  affidavit 
of  defence  is  sufficient  to  prevent  judgment  which  avers  that  the 
minors  to  whom  the  money  from  the  association  was  due  had  gone 
with  their  mother  to  Hungary  and  had  never  returned,  and  that  the 
amount  due  had  been  sent  by  the  Austrian  consul  to  the  orphans' 
court  of  Hungary,  which  had  jurisdiction  of  the  minors,  to  be  paid 
to  them.      Ameisen  v.  Slavonic  Association,  59. 

BICYCLES. 

1.  The  Act  of  April  23,  1889,  subjects  bicycles  to  the  same  duties 
and  obligations  as  other  vehicles.      Rowland  v.  Wanamaker,  621. 

2.  The  driver  of  a  light  vehicle  cannot  compel  a  teamster  or  driver 
who  has  a  heavy  load,  or  a  light  wagon  or  carriage  with  a  heavy  draft, 
to  turn  out  if  there  is  sufficient  room  for  the  rider  or  driver  of  the 
light  vehicle  to  pass — whether  to  the  right  or  to  the  left.      lb. 

3.  This  rule  applies  to  bicycles,  and.  if  the  rider  of  a  bicycle,  by 
disregarding  the  rule,  is  injured,  he  is  guilty  of  contributory  negli- 
gence and  cannot  recover.      lb. 

4.  Where  a  driver  of  a  heavy  cart  in  a  city  street  is  proceeding  down 
the  middle  of  the  street  in  the  street-car  tracks,  and  a  bicycle  rider 
coming  in  the  other  direction,  and  with  ample  room  to  turn  to  the 


Digitized  by  VjOOQ IC 


INDEX.  677 
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right,  refuses  to  turn  out  and  collides  with  the  horse  and  cart,  and  is 
injured,  the  bicycle  rider,  having  the  lighter  vehicle,  is,  under  all  the 
circumstances,  guilty  of  contributory  negligence,  and  cannot  recover 
damages  from  the  owner  of  the  cart.  Taylor  v.  Union  Traction  Co., 
238. 

5.  It  is  within  the  police  power  of  a  city  to  subject  all  bicycles  to  a 
proper  police  regulation,  for  the  safety  of  the  public,  by  a  proper 
ordinance,  and  incidentally  to  impose  a  reasonable  license  tax  for  the 
enforcement  of  such  ordinance;  but  it  has  no  power  to  impose  such 
a  tax  as  a  mere  revenue  measure.      Densmore  v.  Erie,  513. 

6.  An  ordinance  of  a  city  of  the  third  class  provided  that  every 
resident  owner  of  a  bicycle  should  pay  annually  the  sum  of  one 
dollar  to  the  mayor  and  be  furnished  with  a  tag,  which  was  to  be 
placed  upon  the  upright  underneath  the  handle  bar.  There  were 
about  seven  thousand  owners  of  bicycles  in  the  city  and  a  large  num- 
ber of  non-resident  bicyclers  used  the  streets.  The  cost  of  the  tags  to 
the  city  was  less  than  four  cents  apiece.  Held,  that  the  ordinance 
was  not  a  proper  exercise  of  the  police  powers,  and  was  illegal  as  a 
revenue  measure.      lb. 

BILL  OF  REVIEW. 

See  Practice  (O.  C),  4. 

BOARD. 

Attachment  for.  See  Attachment-Execution,  4.  Walker  v. 
Kennedy,  433. 

BOARD  OF  HEALTH. 

See  Municipalities,  13. 

BOARD  OF  PUBLIC  GROUNDS  AND  BUILDINGS. 

1.  The  plaintiff  complied  with  the  formal  requirements  of  the  Act 
of  1895,  P.  L.  22,  relating  to  the  board  of  public  grounds  and  build- 
ings, and  made  bids  for  the  furnishing  of  certain  supplies  and  the 
performance  of  certain  work.  The  defendant  board  refused  to  accept 
his  bid,  although  it  was  the  lowest.  Upon  a  mandamus  proceeding 
the  board  returned  that  in  the  exercise  of  their  discretion  they  had 
rejected  the  plaintiffs  bid  because  in  their  opinion  he  was  not  the  low- 
est responsible  bidder,  and  gave  their  reasons  upon  which  they  based 
their  opinion.  Held,  that  the  averments  made  out  a  case  for  the 
exercise  of  the  board's  discretion,  and  the  refusal  of  the  plaintiffs 
bid  was  final.      Murray  v.  Board  of  Public  Grounds,  360. 

2.  If  the  board,  in  good  faith,  believe  the  allegations  to  be  true, 
good  faith  and  an  honest  belief  in  the  accuracy  of  their  information 
must  be  presumed,  without  averment  or  proof  to  the  contrary.      lb. 

BOOK  ENTRIES. 

See  Evidence,  3. 

BOND. 

Where  a  bond  is  assigned  bv  parol,  and  the  assignor  dies  before 
suit  brought,  and  no  letters  of  administration  have  been  taken  out 
within  three  months  after  his  death,  the  assignee  may  sue  in  his  own 
name.      Biddle  v.  Sheep,  548. 

BOROUGHS. 

Compensation  of  policemen  in.  See  Constitutional  Law,  5. 
McAllister  v.  Armstrong  County,  201. 

Right  to  liquor  license  fees.  See  Liquor  Law,  ii,  12.  Sharon 
Borough  V.  Mercer  County,  507. 
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BOROUGHS— Coimiittrd. 

1.  The  Act  of  May  22,  1895,  P.  L.  109,  relating  to  the  election  of 
councilmen  in  boroughs  not  divided  into  wards,  repeals  the  local 
Act  of  April  6,  1841,  P.  L.  155,  incorporating  the  borough  of  Clarion 
in  so  far  as  the  latter  Act  relates  to  the  election  of  councilmen,  and 
the  filling  of  a  vacancy  in  the  oiHce  of  councilman  where  there  is  a  tie 
vote.      Black's  Election,  609. 

2.  Lands  upon  which  railroad  tracks  are  laid  will  not  be  included 
within  a  proposed  borough  where  no  good  reason  is  shown  therefor. 
Riverton  Borough,  63. 

3.  A  petition  for  the  incorporation  of  a  borough  will  be  refused  if 
the  petition  does  not  contain  **  a  particular  description  of  the 
boundaries."      lb. 

4.  Under  the  Act  of  May  23,  1889,  Article  iii,  Sec.  5,  P.  L.  281, 
the  court  of  quarter  sessions  has  no  jurisdiction  over  proceedings  for 
the  annexation  of  a  borough  to  a  city,  excepting  on  an  appeal.  Such 
proceedings  are  committed  entirely  to  the  councils  of  the  respective 
municipalities,  and  no  decree  of  the  court  is  necessary  to  make  annex- 
ation complete.      Morrellville  Borough,  257. 

5.  There  is  nothing  in  the  Act  of  May  23,  1889,  authorizing  the 
mayor  of  a  city  of  the  third  class  to  nullify  the  action  of  councils  in 
annexing  a  borough  to  the  city.      lb. 

6.  A  borough  ordinance  relating  to  the  annexation  of  the  borough 
to  a  city  is  not  rendered  invalid  by  a  condition  or  stipulation  that  the 
borough  shall  constitute  three  wards  of  the  city.      lb. 

7.  The  court  of  quarter  sessions  has  jurisdiction  to  order  that  a 
borough  annexed  to  a  city  shall  constitute  a  new  ward  or  wards  of 
the  city.      lb. 

8.  Where  it  is  made  to  appear  that  the  borough  council  rejected 
the  "  lowest  responsible  bidder"  and  awarded  the  contract  to  a  higher 
bidder  by  nearly  $2,000  in  a  contract  of  $9,000,  being  expended  for  the 
property-owners  on  a  few  streets  in  sewering,  and  at  their  expense, 
and  not  the  expense  of  the  property-owners  of  the  borough  at  large; 
and  that  in  awarding  the  contract  to  a  higher  bidder  the  municipal 
authorities  in  the  majority  were  not  acting  in  the  exercise  of  their 
discretion  and  good  faith,  and  not  in  consideration  of  superior  skill, 
promptness  or  efficiency  upon  the  part  of  the  higher  bidder,  but  be- 
cause the  higher  bidder  would  employ  home  labor  in  the  performance 
of  the  work,  such  course  is  unfair  to  the  petitioners  for  the  sewering, 
and  to  the  lowest  responsible  bidder,  is  without  sufficient  legal  cause 
and  is  against  public  policy,  and  an  injunction  will  be  made  perpetual. 
McDonough  v.  Washington  Borough,  345. 

9.  The  second  section  of  the  Act  of  May  15,  1889,  P.  L.  220,  and  the 
eighth  section  of  the  Act  of  May  16,  1891,  P.  L.  75,  providing  for  the 
cost  of  sewers  by  the  foot-front  rule,  and  the  assessment  by  viewers  of 
benefits,  are  not  antagonistic,  and  can  stand  together.      lb. 

10.  The  borough  in  contracting  for  this  improvement  would  not  be 
increasing  its  indebtedness,  as  the  fifth  section  of  the  Act  of  1874 
authorizes  the  deduction  of  this  special  assessment  from  the  total 
indebtedness  of  the  borough,  it  bemg  within  the  class  of  "revenue 
applicable  within  one  year  to  the  payment  of  the  same."      lb. 

BOTTLERS'  LICENSE. 

See  Liquor  Law,  17-20. 

BREWER. 

See  Liquor  Law,  17-20, 

BRIDGE. 

Damage  to  ferry  by.  See  Ferry.  Riverton  Ferry  Co.  v.  Bridge 
Company,  604. 
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BRIDGE— C<m/inM^d. 

Laying  tracks  of  street  railway  on  bridge.  See  Street  Railways. 
Pennsylvania  Canal  Co.  v.  L.  M.  &  W.  Pass.  Railway,  550. 

The  Act  of  May  6,  1897,  P.  L.  46,  relating  to  county  bridges,  is 
unconstitutional  inasmuch  as  it  is  local  legislation,  and  is  defective  in 
title.      Lewisburg  Bridge,  553. 

BUILDING  AND  LOAN  ASSOCIATIONS. 
See  Taxation. 

1.  When  a  building  association  is  what  is  known  as  a  national  asso- 
ciation; has  been  for  several  years  on  the  verge  of  bankruptcy;  has 
been  very  carelessly  managed;  its  expenses  have  been  out  of  all 
proper  proportion  to  the  amount  of  business  transacted,  and  when 
some  of  its  officers  have  at  times  had  in  view  their  own  interests  as 
against  the  interests  of  the  association,  a  receiver  will  be  appointed 
upon  application.      Com.  v.  B.  &  L.  Ass'n,  589. 

2.  Under  proper  circumstances  unpaid  dues  are  an  available  asset, 
but  when  the  amount  has  been  suffered  to  reach  undue  proportions, 
while  at  the  same  time  the  association  has  been  struggling  to  keep  its 
head  above  water,  and  when  the  association  is  not  local  in  its 
character,  it  is  an  asset  of  very  doubtful  value.      lb. 

3.  The  solvency  of  a  building  association  must  be  looked  at  not 
from  a  book-keeping,  but  from  a  sound  business  point  of  view,  and 
without  attempting  to  marshal  the  assets  and  liabilities,  item  by  item, 
it  must  be  determined  what  action  will  best  conserve  the  interest  of 
the  parties  and  of  the  public.      lb. 

BURGLARY. 

Conviction  of,  not  on  a  ground  for  divorce.  See  Divorce.  Never- 
gold  V.  Nevergold,  108. 

CANALS. 

Crossing  of  by  street  railway.  See  Street  Railways.  Pennsyl- 
vania Canal  Co.  v.  L.  M.  &  W.  Pass.  Railway,  550. 

CAPIAS. 

See  Habeas  Corpus,  i. 

CASE-STATED. 

See  Judgment,  ii;  Practice  (C.  P.),  6. 

CERTIORARI. 

See  Justice  of  the  Peace,  15. 

CHANGE  OF  VENUE. 

The  court  will  not  grant  the  application  of  a  turnpike  company  for 
a  change  of  venue  in  a  proceeding  to  free  a  turnpike,  where  it  is 
merely  alleged  that  a  large  number  of  the  taxpayers  of  the  county 
have  an  interest  in  the  question,  and  that  a  fair  trial  cannot  be  had  in 
the  county,  but  no  affidavit  is  presented  giving  reasons  for  the  as- 
sertion of  the  petition,  and  the  county  files  affidavits  denying  the  truth 
of  the  assertion.      Limerick,  etc.,  Turnpike  Co.  v.  Berks  Co.,  199. 

CHARTER, 

See  Corporation. 

CHEESE. 

I.  Pennsylvania  manufactured  cheese  should  be  branded  "Full 
Cream."  "Three-fourths  Cream,"  etc.,  as  the  case  may  be,  and  with 
the  name  and  address  of  the  manufacturer.      Cheese  Law,  61. 
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CHEESE—Continued. 

2.  Pennsylvania  manufactured  small  cheese  must  have  the  words 
"Full  Cream,"  "Three-fourths  Cream,"  etc.,  printed  in  large  letters; 
the  name  and  address  can  be  in  smaller  type,  which  is  clear  and  plain, 
and  not  less  than  one-half  inch  in  height.      lb. 

3.  It  is  a  sufficient  compliance  with  the  Cheese  Act  of  1897  if  the 
dealer  brands  cheese  manufactured  out  of  the  state  in  the  same  man- 
ner as  Pennsylvania  manufactured  cheese,  with  his  name  as  dealer, 
address  and  place  of  business  thereon.      lb. 

CHILDREN. 

Custody  of.    See  Husband  and  Wife,  3.      Com  v.  Perry,  245. 

CHRISTIAN  SCIENTIST. 
See  Corporations,  5. 

CLAIM  FOR  SERVICES. 

See  Decedents'  Estates,  i,  2. 

COLLATERAL  INHERITANCE  TAX. 

1.  Life  estates  should  be  appraised  at  their  cash  value  in  the  same 
manner  as  annuities  in  calculating  the  collateral  inheritance  tax  due 
thereon.      Von  Storch's  Est,  555. 

2.  Under  the  Act  of  June  12,  1878,  P.  L.  206,  the  state  treasurer  is 
authorized  to  refund  collateral  inheritance  taxes  on  satisfactory  proof 
rendered  to  him  by  the  register  of  wills  of  erroneous  payment,  pro- 
vided that  application  therefor  be  made  within  two  years  from  the 
time  the  taxes  were  paid,  Stotesbury's  Collateral  Inheritance  Tax, 
53. 

COMMISSIONS. 

See  Trust  and  Trustees,  7. 

Of  assignee  for  creditors.  See  Assignment  for  Creditors,  4. 
Powell  &  Fox's  Assigned  Est,  309. 

Of  attorney  in  judgment  note.  See  Judgment,  7.  Swanson  v. 
Hickman,  235. 

COMPANY  STORES. 

See  Corporations,  13,  14. 

CONSTABLES. 

Compensation  of.  See  Constitutional  Law,  5.  McAllister  v. 
Armstrong  County,  201. 

1.  A  constable  is  only  entitled  to  single  mileage  in  serving  a  sub- 
poena or  executing  a  warrant       English  v.  Tioga  County,  303. 

2.  In  serving  the  subpoena  a  constable  is  only  entitled  to  one  fee  of 
fifty  cents,  although  there  are  several  persons  to  be  subpoenaed.      lb. 

3.  A  constable  is  entitled  to  fifty  cents  only  for  serving  justice's 
subpoena,  regardless  of  the  number  of  names  on  the  subpoena  and  the 
number  of  services  made.      Long  v.  Northumberland  Co.,  70. 

4.  The  ten  cents  per  mile  traveling  expenses  provided  by  the  Act 
of  May  23,  1893,  means  ten  cents  direct,  and  not  circular.      lb. 

5.  The  county  is  not  liable  for  the  expense  of  taking  a  prisoner 
from  the  place  of  confinement  to  the  justice's  office  for  further  hear- 
ing, but  carfare  of  prisoner  brought  up  on  commitment  may  be 
allowed  the  constable.  A  constable  is  not  entitled  to  a  fee  for  making 
his  return.      lb. 

6.  Where  two  or  more  prisoners  are  brought  in  on  the  same  com- 
mitment, the  officer  is  entitled  to  a  fee  for  each  prisoner.      lb. 

7.  It  seems  that  a  constable  elected  after  the  passage  of  the  Act  of 
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May  23,  1893,  and  before  the  Act  of  June  15,  1897,  is  not  entitled  to 
fees  for  attending  a  township  election  or  for  making  his  return  as  to 
such  election.       Hancox  v.  Venango  Co.,  508. 

8.  A  constable  who  has  arrested  a  person  for  horse  stealing  in  pur- 
suance of  a  warrant  of  arrest  placed  in  his  hands  by  a  justice  of  the 
peace,  is  not  entitled  to  the  reward  of  twenty  dollars  provided  by  the 
Act  of  March  15,  1821,  to  be  paid  by  the  county  to  "whosoever  shall 
pursue  and  apprehend  any  person  who  shall  have  stolen  a  mare  or 
horse,"  and  been  convicted  thereof.      Com.  v.  Harshman,  666. 

CONSTITUTIONAL  LAW. 

See  Hawkers  and  Peddlers.  Com.  v.  Deinno,  371.  School 
Law,  3.      Baker  v.  McKee,  10. 

1.  The  Act  of  June  15,  1897,  imposing  a  tax  upon  the  employers  of 
aliens  is  unconstitutional,  and  the  collection  of  it  will  be  prevented 
by  injunction.      Ade  v.  Commissioners,  672. 

2.  The  Act  of  June  3,  1885,  P.  L.  71,  relating  to  the  sale  of  seated 
and  unseated  land  for  taxes  is  unconstitutional,  inasmuch  as  it  con- 
flicts with  Art.  IX,  Sec.  i,  of  the  Constitution  of  1874,  which  provides 
that  "all  taxes  shall  be  uniform  upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws."      Rooney  v.  Perry,  645. 

3.  The  Act  of  May  6,  1897,  P.  L.  46,  relating  to  county  bridges,  is 
unconstitutional  inasmuch  as  it  is  local  legislation,  and  is  defective  in 
title.      Lewisburg  Bridge,  553- 

4.  The  Act  of  1859,  P.  L.  537,  which  imposes  penalties  for  selling 
goods  at  auction,  is  unconstitutional,  because  it  is  a  trade  regulation 
and  discriminates  in  favor  of  some  merchants  and  against  others. 
Bumell  v.  Clark,  100. 

5.  The  Act  of  July  14,  1897,  P.  L.  266,  relating  to  remuneration  of 
policemen  and  constables  employed  as  policemen,  and  prohibiting 
them  from  charging  or  accepting  any  fee  or  other  compensation  in 
aiddition  to  their  salary,  does  not  violate  Art.  iii.  Sec.  13,  of  the 
Constitution,  relating  to  the  emoluments  of  public  officers.  McAl- 
lister V.  Armstrong  Co.,  201. 

6.  The  function  of  a  proviso  is  to  limit  the  language  of  the  law- 
maker, not  to  enlarge  or  extend  the  Act  or  section  of  which  it  is  a 
part.      Portuondo's  Est.,  209. 

7.  The  second  proviso  to  the  Act  of  May  12,  1897,  which  Act 
authorizes  the  collection  of  a  succession  tax  upon  personalty  in- 
herited by  direct  descendants,  is  void,  because  in  imposing  such  a  tax 
upon  so  much  of  the  estates  of  persons  who  died  before  the  passage 
of  the  Act  as  has  not  yet  been  distributed,'  the  proviso  enlarges  the 
subjects  of  taxation  beyond  those  contemplated  by  the  enacting 
clause  of  the  Act.      lb. 

8.  It  seems,  that  the  Act  of  May  12,  1897,  is  unconstitutional  in  that 
it  offends  both  against  Art.  ix.  Sec.  i,  of  the  Constitution,  which  re- 
quires that  taxes  shall  be  uniform  on  the  same  class  of  subjects,  and 
against  Art.  iii,  Sec.  3,  of  the  Constitution,  which  provides  that  no 
bill  shall  be  passed  containing  more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title.      lb. 

9.  The  Act  of  July  15,  1897,  providing  for  the  weighing  of  bitumi- 
nous coal  before  screening  it,  by  owners  of  mines  employing  miners 
at  bushel  or  ton  rates,  violates  Art.  i.  Sec.  9,  of  the  Constitution,  and 
Art.  I.  Sec.  i,  of  the  Bill  of  Rights.      Com.  v.  Brown.  250. 

10.  The  Act  of  June  24.  1895,  authorizing  guardians,  administrators 
and  other  trustees  to  claim  credit  in  their  accounts  for  the  sums  paid 
to  the  corporations  for  becoming  security  on  their  bonds,  is  uncon- 
stitutional. It  conflicts  with  Art.  11 1,  Sec.  7,  of  the  Constitution  of 
Pennsylvania,  because  it  grants  to  corporations  a  special  and  ex- 
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elusive  privilege  which  is  denied  to  individuals  who  become  sureties. 
The  Act  also  conflicts  with  the  constitutional  provision  that  no  local 
or  special  law  shall  be  passed  "authorizing  the  creation,  extension  or 
impairing  of  liens."     Clark's  Est.,  439. 

11.  It  is  unnecessary  in  the  title  of  a  supplemental  Act  to  refer  to 
the  fact  that  a  previous  supplement  or  amendment  to  the  original  Act 
has  been  enacted.      Samler  v.  Meyers,  521. 

12.  In  the  title  of  the  Act  of  June  9,  1897,  the  absence  of  any  refer- 
ence to  the  Act  of  May  24,  1887,  which  was  also  a  supplement  to  or 
amendment  of  the  Fraudulent  Debtors*  Act  of  March  17,  1869,  is  im- 
material,     lb. 

13.  The  second  section  of  the  Act  of  June  9,  1897,  which  declares 
that  no  person  shall  be  excused  from  answering  as  a  witness  as  to  any 
matter  relating  to  the  inquiry  under  the  rule  authorized  by  the  pre- 
ceding section,  but  that  no  such  answer  shall  be  used  in  evidence  in 
any  other  suit  or  prosecution,  does  not  satisfy  the  constitutional  re- 
quirement that  the  amnesty  accorded  to  the  witness  must  be  adequate. 
The  second  section  is  therefore  invalid,  but,  as  the  section  is  separable 
from  the  rest  of  the  Act,  it  alone  falls.      lb. 

14.  The  Act  of  July  9,  1897,  P.  L.  237,  entitled  "A  supplement  to 
an  Act  of  the  General  Assembly,  approved  the  17th  day  of  March, 
1869,  entitled  'A  supplement,  entitled  "An  Act  relative  to  fraudulent 
debtors  authorizing  the  court  to  inquire  into  the  validity  of  judgments 
confessed,  and  alleged  to  be  fraudulent  and  providing  the  practice 
therefor," ' "  is  unconstitutional  and  void,  inasmuch  as  its  title  is  not 
explicit,  and  it  compels  witnesses  to  testify  aeainst  themselves. 
Hamburger  v.  Freedman,  i;  Krug  v.  Beringer,  81. 

CONTRACTS. 

See  Board  of  Public  Grounds  and  Buildings;  Marriage; 
Mechanic's  Lien,  3,  5.  Kime  v.  Crider,  20.  Municipalities; 
Decedents'  Estates,  4,      Keeber*s  Est.,  428. 

CONTRACTS. 

For  sewer.  See  Borough.  McDonough  v.  Washington  Bor- 
ough, 345. 

1.  The  rights  of  the  holders  of  bonds  issued  by  the  Fort  Hunter  Road 
Commission  under  the  Acts  of  1872,  P.  L.  492  and  855,  authorizing  a 
contract  of  loan,  with  power  to  tax  in  order  to  pay  interest  and 
principal  and  permitting  the  pledge  of  the  money  thus  collected, 
cannot  be  affected  by  the  fact  that  plaintiffs  land  is  included  in  the 
territory  recently  annexed  to  the  city  of  Harrisburg  under  the  Cities* 
Act  of  1889.  Plaintiff's  land  is  still  subject  to  be  taxed  by  the  com- 
mission; the  extent  of  the  city's  power  over  the  plaintiff's  land  not 
considered.      Boas  v.  Commissioners,  482. 

2.  Until  the  bonds  are  paid  the  commissioners'  power  to  levy  a  tax 
in  order  to  provide  money  for  both  principal  and  interest  cannot  be 
diminished.      lb. 

CONVERSION. 

See  Will,  12.  Pollock's  Est.,  333,  Partition,  4.  Singer  Mfg. 
Co.  v.  Sproull,  378. 

CONVICT  LABOR. 
See  Prisons. 

CORONERS. 

I.  A  deputy  coroner  appointed  under  the  provisions  of  the  Act  of 
June  6,  1893  is  not  entitled  to  fees  where  he  certifies  and  returns, 
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under  the  Act  of  March  30,  1897,  that  an  inquest  is  not  necessary. 
Fayette  County  Deputy  Coroner's  Case.  641. 

2.  Where  the  cause  of  death  is  not  doubtful  and  where  there  is  no 
reason  to  suspect  that  it  implicated  any  one,  a  coroner's  inquest 
should  not  be  held.      Coroners'  Inquests,  660. 

3.  If  an  employer  desires  an  inquest  held  in  case  of  an  accidental 
death  of  an  employe  in  order  to  establish  the  fact  that  he  was  not 
responsible  therefor,  such  an  inquest  is  held  in  his  interest,  and 
county  should  not  be  charged  therefor.        lb. 

4.  When  a  coroner  or  his  deputy  holds  an  inquest  in  the  case  of  an 
accident  in  a  mine,  the  notice  provided  by  the  Acts  of  June  2,  189 1, 
and  May  15,  1893,  must  be  given,  and  the  fact  that  it  was  given 
together  with  the  necessity  for  holding  the  inquest  should  appear  in 
the  inquest.      lb. 

CORPORATION. 

See  Taxation,  2,  4,  5»  6,  11;  Trade-Mark. 

1.  The  court  will  refuse  a  charter  for  a  political  club  where  such  a 
charter  would  practically  authorize  the  club  to  sell  liquor  without  a 
license  and  on  every  day  of  the  week.      Grant  Club,  592. 

2.  In  an  application  for  a  charter  for  a  club  for  social  enjoyment 
the  character  of  the  intended  social  enjoyments,  and  how  they  are  to 
be  conducted,  must  be  particularly  set  forth,  so  that  the  court  to  which 
the  application  is  presented  may  be  satisfied  that  such  enjoyments  are 
lawful  and  not  injurious  to  the  community.      Americus  Club,  237. 

3.  A  corporation  will  not  be  chartered  by  the  court  where  the 
application  provides  for  capital  stock  divided  into  shares,  but  does 
not  purport  to  be  for  a  corporation  not  for  profit.  Fort  Washington 
Hist.  Soc,  84. 

4.  A  charter  will  not  be  granted  by  the  court  where  the  application 
provides  for  capital  stock  to  be  divided  among  the  five  incorporators 
who  are  the  officers  of  the  proposed  corporation,  but  makes  no  pro- 
vision for  the  admission  of  new  members.      lb. 

5.  Where  the  charter  for  a  proposed  corporation  of  the  first  class 
contemplates  not  only  the  inculcation  of  a  creed  or  promulgation  of 
a  form  of  worship,  but  also  a  system  for  the  treatment  of  disease  to 
be  carried  into  effect  by  persons  trained  for  the  purpose  in  the  doc- 
trine of  "Christian  Science,"  who  may  receive  compensation  for  their 
services,  the  purpose  violates  the  Act  of  March  24,  1877,  regulating 
the  practice  of  medicine,  and  the  charter  will  therefore  be  refused. 
First  Church  of  Christian  Scientist,  241. 

6.  The  language  of  Pennsylvania  and  of  the  United  States  is  the 
English  language.      St.  Peter's  Church,  472. 

7.  The  court  of  common  pleas  will  not  grant  an  amendment  to  the 
charter  of  a  church  to  require  the  services,  teachings  and  business  of 
the  congregation  or  church  to  be  conducted  exclusively  in  a  foreign 
language.      lb. 

8.  A  hotel  corporation  may  be  granted  a  retail  liquor  license.  Cam- 
bridge Springs  Co.'s  License,  564. 

9.  Where  a  person  is  a  member  of  a  corporation  providing  in  its 
by-laws  for  the  assessment  of  its  members  to  pay  losses,  he  is  liable 
for  assessments  made  to  pay  losses  occurring  during  hi  membership, 
and  cannot  set  up  by  way  of  defence,  any  invalidity  of  charter  or  by- 
laws of  the  corporation.  Pennsylvania  Milk  Producers'  Ass'n.  v. 
Bank,  540. 

10.  The  Act  of  April  29,  1874,  P.  L.  73,  providing  that  the  remaining 
directors  of  a  corporation  may  supply  vacancies  in  their  board,  etc., 
until  the  next  election,  is  to  be  construed  to  mean  that  they  may  make 
appointments  which  will  hold  good  until  the  next  actual  election, 
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although  a  regular  date  for  holding  elections  may  intervene,  if  no 
election  be  actually  held.      lb. 

11.  There  is  no  provision  in  the  quo  warranto  Act  of  June  14,  1836, 
and  its  supplements  for  making  the  corporation  itself  a  party  de- 
fendant to  the  proceedings.      Com.  v.  Masonic  Home,  465. 

12.  Whatever  may  be  the  right  of  the  corporation,  it  cannot  be  set 
up  against  the  right  of  mandamus,  which  is  in  the  nature  of  an 
execution  after  the  judgment  has  been  rendered.      lb. 

13.  When  the  averments  contained  in  the  affidavits  of  the  com- 
plaints under  the  company  store  Act  of  1891,  P.  L.  257,  arc  denied  by 
numerous  affidavits  of  the  stockholders  of  the  corporation-respondent 
and  the  partners  of  the  store  company  in  question,  an  issue  of  fact  is 
raised  which  should  be  tried  by  the  courts.  Price  v.  Sonman  Coal 
Mining  Co.,  287. 

14.  If  the  corporations  of  the  state  are  violating  any  of  the  pro- 
visions of  the  Act  of  1891  those  persons  who  have  knowledge  of  such 
violation  and  could  give  information  to  the  attorney-general,  must  be 
held  responsible  for  any  continuance  of  such  unlawful  acts.  In  every 
case  where  the  law  is  known  to  have  been  violated  by  any  corpora- 
tion, and  complaint  is  made  to  the  department  of  the  attorney-general 
by  a  petition  signed  and  sworn  to  by  two  or  more  citizens,  prompt 
action  will  be  taken  to  forfeit  the  charter  of  such  offending  corpora- 
tion,    lb. 

15.  A  guaranty  of  a  signature  upon  a  power  of  attorney  to  transfer 
stock  implies  a  promise  on  the  part  of  the  guarantor  to  be  responsible 
to  any  person  purchasing  the  certificate  and  power  or  making  a 
transfer  of  it.    Lehigh  Coal  &  Nav.  Co.  v.  Blakeslee,  289. 

16.  If  the  guarantor  has  been  deceived,  and  the  signature  is  a 
forgery,  the  implied  promise  is  broken  as  soon  as  it  is  made,  and  a 
right  of  action  accrues  at  once,  and  consequently  the  statute  of 
limitations  begins  to  run  at  the  same  time.  The  six  years'  limitation 
applies  to  such  a  case.      lb. 

COSTS. 

See  Constables;  Sheriffs. 
Attachment  for.    See  Divorce,  6.      Blane  v.  Blane,  543. 
In  lunacy  proceedings.    See  Lunacy,  2.      Orr's  Case,  460. 

1.  Where  the  report  of  a  commissioner  to  tax  costs  is  confirmed 
nisi  to  be  confirmed  absolutely  in  three  days  if  no  exceptions  are 
filed,  exceptions  filed  five  days  thereafter  are  too  late,  and  the  report 
will  be  confirmed  absolutely.      Com.  v.  Selznick,  128. 

2.  A  witness,  non-resident  of  Pennsylvania,  is  not  entitled  to  mile- 
age from  his  place  of  residence,  but  only  from  the  Pennsylvania 
state  line,  and  then  only  by  the  usual  route  traveled.  Com.  v.  Boyer, 
638. 

3.  Where  the  plaintiff  is  not  a  resident  of  the  state  and  does  business 
out  of  the  state,  the  court  will,  in  proper  cases,  require  the  plaintiff 
to  enter  security  for  payment  of  costs  where  application  for  entry  of 
the  same  is  made  in  due  time,  though  there  is  no  statute  in  this  state 
on  the  subject.      Freeman  v.  Refowich,  15. 

COUNTY  COMMISSIONERS. 

Creation  of  loans  by.  See  Municipalities,  1-3.  Schuylkill 
County  Commissioners  v.  Snyder,  649. 

Illegal  award  of  contract  by.  See  Criminal  Law,  i.  Com.  v. 
Rentz,   568. 

I.  Suit  cannot  be  brought  upon  a  county  commissioners'  warrant 
where  such  warrant  has  never  been  delivered  by  the  commissioners 
to  the  payee.       Com.  v.  Crawford  Co.  Commissioners,  593. 
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2.  A  county  may  plead  the  statute  of  limitations  to  a  claim  for 
costs  where  no  demand  has  been  made  for  their  payment  for  nine 
years.      lb. 

3.  It  seems  that  the  court  of  common  pleas  has  jurisdiction  to 
entertain  a  petition  for  mandamus  against  county  commissioners  to 
compel  the  payment  of  witness  fees  for  services  in  the  quarter  ses- 
sions,     lb. 

COVENANT. 

In  deed  by  railroad  company  to  pay  land  damages.  See  Equity,  4. 
McQuaide  v.  Pennsylvania  Railroad,  49. 

CRIMINAL  LAW. 

Indictment  against  tax  collector.  See  Tax  Collector.  Schmidt 
V.  Ramsay,  180. 

1.  A  conviction  of  county  commissioners  for  misdemeanor  in  office 
will  be  sustained  where  the  evidence  tends  to  show  that  they  awarded 
a  contract  at  an  excessive  price  without  any  public  letting.  Com.  v. 
Rentz,  568. 

2.  Where  an  attempted  arrest  is  for  an  ordinary  misdemeanor,  life 
can  only  be  taken  by  an  officer  where  the  person  to  be  arrested  re- 
sists with  force,  and  so  endangers  the  life  or  person  of  the  official  as 
to  make  such  killing  necessary  in  self  defence.        Com.  v.  Greer,  535. 

3.  An  officer  in  attempting  to  arrest  a  felon  may  use  all  the  force 
necessary  to  apprehend  him,  even  to  the  extent  of  taking  life;  and 
where  an  attempt  is  made  to  arrest  upon  suspicion  of  a  felony  without 
a  warrant,  the  killing  of  the  fleeing  man  can  only  be  justified  by  proof 
that  a  felony  was  committed.  The  bad  character  of  the  person  at- 
tempted to  be  arrested  and  killed  is  not  a  proper  matter  for  investi- 
gation by  the  jury,  unless  the  question  of  self-defence  arises.      lb. 

4.  On  a  bill  of  indictment  charging  defendant  in  the  first  count 
with  rape;  second  count  with  attempt  to  commit  rape;  third  count 
with  indecent  assault,  and  fourth  count  with  assault  and  battery,  a 
verdict  by  the  jury  of  guilty  on  the  third  count,  and  not  guilty  on  the 
first,  second  and  fourth  counts  will  be  sustained  by  the  court.  An 
acquittal  of  assault  and  battery  is  not  necessarily  an  acquittal  of  in- 
decent assault  when  separately  charged.      Com.  v.  Fisher,  296. 

5.  There  is  nothing  unusual  in  charging  the  different  offenses 
embraced  in  the  major  charge  in  different  ways,  and  in  different 
ways,  and  in  different  counts.      lb. 

6.  Where  a  defendant  has  carnal  intercourse  with  a  girl  under  six- 
teen years  of  age  in  one  county,  and  the  girl  subsequently  moves  into 
another,  where  she  gives  birth  to  a  bastard  child,  the  defendant  may 
be  convicted  of  fornication  and  bastardly  in  the  latter  county, 
although  the  indictment  shows  on  its  face  facts  increasing  the  crime 
of  fornication  to  statutory  rape.      Com.  v.  Davidheiser,  201. 

7.  Under  the  Act  of  June  25.  1895,  P-  L-  271,  relating  to  disorderly 
conduct  in  public  places,  the  acts  constituting  the  offense  must  in- 
volve some  invasion  of  the  quiet  and  peaceful  enjoyment  by  the  public 
of  places  dedicated  to  the  use  of  the  public.  Mere  noise  disassociated 
from  a  consideration  of  such  place  does  not  constitute  the  offense. 
Com.  V.  Ferree,  87. 

8.  The  defendant  6t\  appeal  from  a  summary  conviction  may  show 
as  cause  for  granting  an  appeal  that  the  facts  supported  by  the  com- 
monwealth's proofs  do  not  constitute  the  offense  of  which  he  was 
convicted.      lb. 

9.  On  the  first  trial  of  a  criminal  case  the  defendant  did  not  testify. 
On  the  second  trial  of  the  same  case  the  defendant  offered  himself 
:)s  a  witness.    Held,  that  it  was  incompetent  for  counsel  for  the  com- 
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monwealth  to  interrogate  the  accused  as  to  his  failure  to  testify  on 
the  former  trial.      Com.  v.  Bell,  223. 

10.  The  Act  of  May  21,  1885.  P.  L.  23,  embraces  the  failure  of  a 
defendant  to  testify  in  any  former  trial  of  the  same  case.      lb. 

CUSTODY  OF  CHILDREN. 

Sec  Husband  and  Wife,  3.    Commonwealth  v.  Perry,  245. 

DAMAGES. 

See  Ferry.  Riverton  Ferry  Co.  v.  Bridge  Co.,  604;  Sale. 
Schmidt  v.  Ramsay,  180. 

DEBTORS*  EXEMPTION. 

See  Attachment  Under  Act  of  1869,  6,  7.  New  York  &  Boston 
Cut  Sole  Co.  V.  Zuber,  21. 

DECEDENTS'  ESTATES. 
See  Practice  (O.  C). 

Security  of  guardians,  administrators  and  trustees.  See  Con- 
stitutional Law,  10.      Clark's  Estate,  439. 

1.  A  daughter  may  recover  from  her  .deceased  father's  estate  for 
services  rendered,  where  it  appears  that  the  father  agreed  to  make 
testamentary  provision  for  the  daughter  in  return  for  her  services,  and 
that  he  failed  to  do  so.      Unger*s  Est.,  168. 

2.  In  a  suit  by  a  creditor  against  a  personal  representative  of  a  de- 
cedent to  recover  a  claim  against  the  estate,  other  creditors  have  no 
right  to  intervene  and  become  co-defendants.  They  have  no  such 
right  at  common  law,  and  there  is  no  statute  enabling  them  to  so 
intervene.    Hassinger  v.  Hassinger,  485. 

3.  Where  a  widow  takes  all  of  the  personal  property  of  her  husband 
and  removes  from  the  state,  she  cannot,  after  a  delay  of  two  years, 
claim  the  $300  exemption  out  of  the  real  estate  of  the  decedent 
Holmes's  Est,  434. 

4.  An  alleged  parol  contract  by  a  decedent  to  convey  land  as  col- 
lateral security  for  the  payment  of  the  amount  of  a  judgment  about  to 
be  entered,  but  which,  as  claimed,  was  not  carried  out  by  reason  of 
the  death  of  the  decedent,  does  not  warrant  a  decree  for  specific  per- 
formance under  the  Act  of  Feb.  24,  1B34,  especially  where  no  deed  was 
offered  to  the  vendor  in  his  lifetime  for  execution,  possession  was 
not  taken  of  the  lot,  and  the  petition  for  specific  performance  was 
not  filed  until  almost  three  years  after  the  vendor's  death.  Keebler's 
Est,  428. 

5.  The  persons  who  appraise  the  personal  estate  of  a  decedent  are 
the  only  ones  who  can  be  appointed  to  appraise  the  widow's  ex- 
emption, and  when  so  appointed  they  must  be  specially  sworn  in  that 
capacity.      Bushley's  Est,  188. 

6.  Under  the  Act  of  April  9,  1849,  the  appraisers  of  real  estate  set 
aside  for  a  widow  under  her  right  of  exemption,  must  certify  in 
writing  that  the  division  returned  can  be  made  without  injury  to  or 
spoiling  the  whole  property.      lb. 

7.  A  citation  issued  to  open  an  adjudication  for  the  purpose  of  ad- 
mitting a  creditor's  claim,  followed  by  the  admission  of  the  validity  of 
the  claim,  though  based  upon  a  petition  filed  within  two  years,  and 
to  which  the  administrator  and  heirs  of  the  decedent  are  made  parties, 
is  not  such  an  action  as  is  required  under  the  Act  of  June  8,  1893,  to 
be  commenced  within  two  years  from  the  death  of  the  decedent,  in 
order  to  preserve  the  lien  of  the  debt  against  the  decedent's  estate. 
Bartley's  Est,  451. 

8.  An  assignment  by  a  legatee  of  her  distributive  share  of  a  fund 
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produced  by  the  sale  of  realty  under  a  power  in  the  will  although 
unrecorded,  is  valid  as  against  an  attachment  issued  upon  a  judgment 
obtained  against  the  legatee  subsequently  to  the  sale  of  the  property 
and  the  assignment  of  the  legatee's  interest.  The  fund  in  the  hands 
of  the  executors  is  not  subject  to  the  lien  of  the  judgment,  and  upon 
issuing  the  attachment  the  attaching  creditors'  rights  are  no  greater 
than  his  debtors*.      Homer's  Est.,  458. 

9.  Lands  may  be  sold  at  a  judicial  sale  on  the  express  condition 
that  liens,  which  would  otherwise  be  discharged,  shall  be  a  continuing 
charge  on  the  land.     Nowry's  Est,  76. 

10.  Where  a  sheriff,  although  without  authority  under  any  order 
of  court,  proclaims  that  lands  shall  be  sold  subject  to  the  lien  of 
legacies,  a  person  bidding  at  such  sale  is  bound  by  the  terms  imposed 
by  the  sheriff.      lb. 

11.  While  the  orphans'  court  may  authorize  a  mortgage  to  pay  a 
decedent's  debts,  it  has  no  statutory  authority  to  authorize  the 
executor  to  lend  the  money  and  direct  the  clerk  of  the  orphans'  court 
to  execute  and  deliver  the  mortgage.      Wilhelm's  Est.,  413. 

DECEIT. 

There  can  be  no  recovery  for  a  deceit  by  untrue  representation, 
unless  the  defendant  when  he  made  the  representations  was  conscious 
of  their  untruth,  or  of  his  ignorance  as  to  their  truth  or  untruth,  and 
this  wrong  condition  of  his  mind  must  be  both  averred  and  proven. 
Wilson  V.  Talheimer,  203. 

DEED. 

See  Mortgage. 

Covenant  in  deed  by  railroad  company  to  pay  land  damages.  See 
Equity,  4.    McQuaide  v.  Pennsylvania  Railroad,  49. 

DEPOSITIONS. 

See  Evidence,  2. 

The  want  of  a  jurat  to  depositions  is  a  fatal  omission.  Zehner  v. 
Lehigh  Coal  &  Navigation  Co.,  29. 

DEPUTY  CORONERS. 
See  Coroners. 

DESERTION. 

See  Divorce,  3,  4,  5. 

DEVISAVIT  VEL  NON. 
See  Will,  1-6. 

DEVISE. 

See  Will. 

DIRECT  INHERITANCE  TAX. 

See  Constitutional  Law,  6-8.      Portuondo's  Est.,  209. 

DIRECTORS. 

See  Corporations,  10. 

DISCONTINUANCE. 

See  Practice  (C.  P.),  4-      Englc  v.  Insurance  Co.,  90. 

DISORDERLY  CONDUCT. 
See  Criminal  Law,  7. 
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DISTRESS. 

See  Landlord  and  Tenant.      Block  v.  Dowling,  489. 

DIVORCE. 

1.  A  conviction  for  burglary  and  imprisonment  for  two  years  there- 
for is  not  a  ground  of  divorce  under  the  Act  of  May  8,  1854.  Burglary 
is  not  an  infamous  crime  within  the  meaning  of  the  Act.  Nevergold 
V.  Nevergold,  108. 

2.  Where  a  libel  in  divorce  avers  acts  tending  to  endanger  libellant*s 
life,  but  the  evidence  shows  only  some  acts  of  cruelty  and  some  in- 
dignities, and  no  act  tending  to  endanger  life,  a  divorce  will  not  be 
granted.      Cole  v.  Cole,  138. 

3.  The  court  of  common  pleas  has  no  jurisdiction  in  divorce  where 
it  appears  that  four  years  before  the  libel  was  filed  libelant  and 
respondent  left  the  state  and  become  domiciled  elsewhere,  and  that 
respondent  never  returned  and  was  not  servd.      Addis  v.  Addis,  365. 

4.  A  wife  is  entitled  to  an  order  for  support  in  desertion  proceed- 
ings, although  her  husband  has  obtained  a  divorce  in  Dakota,  where 
it  appears  that  the  wife  was  never  domiciled  in  Dakota,  and  the 
evidence  shows  that  the  husband  merely  went  to  that  state  to  secure 
a  divorce,  and  left  immediately  after  he  had  obtained  it.  Com.  v. 
Ainsworth,  123. 

5.  A  husband  cohabited  with  his  wife  seven  months  after  marriage; 
he  then  left  her,  and  subsequently  filed  a  libel  on  the  ground  of 
natural  impotence;  answer  was  made  traversing  the  charge  and  offer- 
ing to  submit  to  examination;  no  steps  were  taken  to  expedite  a 
hearing;  the  wife  begun  a  prosecution  in  the  quarter  sessions  for 
desertion.  On  hearing  the  husband  was  to  pay  a  weekly  allowance; 
some  time  after  he  appeared  with  a  witness  and  requested  her  in  a 
formal  and  perfunctory  way  to  come  to  a  home  he  alleged  he  had  pro- 
vided; the  wife  replied  she  would  think  about  it;  he  never  repeated 
the  invitation,  but  waited  two  years  after  the  invitation  and  then  filed 
a  libel  on  the  ground  of  desertion.  Held,  that  the  evidence  showed 
that  the  application  was  not  made  in  sincerity  and  truth,  but  for  the 
mere  purpose  of  being  separated,  and  divorce  refused.  Chambers  v. 
Chambers,  41. 

6.  An  attachment  in  divorce  to  compel  payment  of  costs  issued 
after  a  decree  has  been  entered  cannot  be  sustained.      Blane  v.  Blane, 

543. 

7.  An  attachment  will  not  issue  against  a  husband  who  is  respon- 
dent in  divorce  proceedings,  to  compel  him  to  pay  the  court  costs 
where  there  is  no  allegation  that  he  is  financially  able  to  pay  the  costs, 
but  a  mere  general  averment  that  he  is  physically  strong  and  that 
libelant  believes  that  he  is  earning  and  receiving  good  wages. 
Fletcher  v.  Fletcher,  647. 

DOG  TAX. 

See  Taxation,  9,  10. 

EJECTMENT. 

1.  Under  the  Act  of  May  23,  1887,  all  parties  are  competent  wit- 
nesses in  an  action  of  ejectment  between  the  heirs  and  widow  of  the 
deceased  owner  of  the  property.      Umlauff  v.  Bowers,  430. 

2.  In  an  action  of  ejectment  the  record  of  a  pending  ejectment, 
which  has  proceeded  no  further  than  a  plea  filed,  is  inadmissible  as 
evidence.       lb. 

ELECTION  LAW. 

I.  The  secretary  of  the  commonwealth  is  required  by  the  ballot 
law  of  1893  to  transmit  to  the  county  commissioners  the  names  of  all 
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candidates  whose  notntnation  papers  have  been  filed  with  him  and 
have  not  been  declared  invalid.      Com.  v.  Reeder,  113. 

2.  The  provision  in  Sec.  5  of  the  Act  of  July  9,  1897,  P.  L.  223. 
directing  the  secretary  of  the  commonwealth  to  transmit  the  name  of 
any  candidate  not  more  than  once  upon  the  oflicial  ballots  to  be 
voted  at  any  election,  is  invalid.     Com.  v.  Martin,  117. 

3.  When  the  members  of  the  county  committee  of  the  two  factions 
of  a  party  concurred,  although  both  bodies  took  separate  action, 
in  voting  that  the  rules  be  changed  and  that  nominations  there- 
after be  made  not  by  primary  elections  but  by  a  convention  of  dele- 
gates elected  at  the  primaries;  in  view  of  the  unanimous  action  of  all 
those  of  both  factions  who  had  authority  to  express  the  will  of  the 
party  as  to  the  manner  in  which  nominations  should  be  made,  the 
nominations  of  candidates  in  accordance  therewith  will  be  declared 
valid,  and  nominations  made  according  to  the  rules  prior  to  said 
amendment  will  be  declared  invalid.      Ziegler's  Nomination,  65. 

4.  Used  substantively,  quorum  signifies  the  number  of  persons  be- 
longing to  a  body  required  to  do  business;  a  majority  is  necessary  to 
constitute  a  quorum  unless  the  law  of  the  body  expressly  directs  that 
another  number  may  make  a  quorum.  Schuylkill  Haven  Nomina- 
tion, 418. 

5.  In  the  borough  of  Schuylkill  Haven  the  ward  caucuses  have  for 
several  years  assembled  in  pursuance  of  a  call  of  the  borough  execu- 
tive committee,  composed  of  a  committee  of  three  members  from 
each  ward.  This  borough  committee,  a  majority  being  present, 
changed  the  place  of  meeting  in  all  wards  except  the  East.  Sub- 
sequently the  place  in  the  East  ward  was  changed  by  two  members  of 
the  borough  committee  acting  alone.  Held,  that  the  two  members 
did  not  have  authority  to  make  the  change,  and  that  the  East  ward 
nominations  made  at  the  new  place  were  not  legal.      lb. 

6.  The  amendments  of  1897,  to  the  ballot  law,  provide  that  a  copy 
of  the  objections  to  a  nomination^must  be  filed  not  only  in  the  court 
of  common  pleas  of  the  proper  county,  but  also  in  the  office  where  the 
certificates  or  papers  were  originally  filed;  but  the  candidate  whose 
nomination  is  attacked  receives  all  to  which  the  Act  entitles  him 
when  he  is  served  with  a  copy  of  the  objections.  It  is  better  practice 
to  specify  in  the  notice  where  the  objections  are  to  be  filed,  although 
failure  to  specify  is  not  fatal.      Thomas's  Nomination,  165. 

7.  When  a  certificate  of  nomination  has  no  objections  filed  to  it  and 
is  regular  in  form,  and  the  candidate  therein  named  is  not  before  the 
court,  an  attack  made  upon  such  certificate  is  a  collateral  attack.      lb. 

S.  It  is  possible  that  collateral  attack  upon  a  certificate  might  be 
permitted  if  a  question  of  fraud  should  be  involved,  but  even  then  it 
would  be  necessary  to  call  upon  the  candidate  to  appear  and  defend 
his  right.      lb. 

9.  The  nomination  papers  of  Thomas  contained  the  identical  appel- 
lation appearing  upon  Stevenson's  certificate,  which  is  in  violation  of 
the  first  proviso  to  Sec.  4  of  the  ballot  Act,  and  Thomas's  paper  was 
therefore  held  to  be  invalid,  but  susceptible  of  amendment.      lb. 

EQUITABLE  ASSIGNMENT. 

See  Will,  12.      Pollock's  Est..  333. 

A  mere  order  by  an  owner  of  houses  to  his  agent  to  pay  rents  after 
a  date  named  to  another  person,  without  stating  the  purpose  of  the 
payment,  is  not  an  equitable  assignment.      RatclifT  v.  Shannon,  52. 

EQUITY. 

See  Partition;  Partnership;  Nuisance.      Hafer  v.  Guynan,  321; 
Trade-Mark. 
I.  Equity  has  jurisdiction  to  compel  the  surrender  of  a  judgment 
YOU  XX. — 44. 
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note  to  the  maker,  where  the  payee  of  the  note  has  no  right  to  make 
any  use  whatever  of  it,  and  the  maker  is  entitled  to  have  it  canceled. 
In  such  a  case  the  maker  will  not  be  obliged  to  await  an  improper  use 
of  the  note  before  he  can  move  to  assert  his  rights.  Ginsberg  v. 
Rubinowitz,  231. 

2.  When  the  interests  of  plaintiffs  are  the  same  and  the  defendants 
may  not  have  a  co-extensive  common  interest,  but  their  interests  may 
be  devised  under  diflferent  instruments,  if  the  general  objects  of  the 
bill  will  be  promoted  by  their  being  united  in  a  single  bill,  the  court 
will  not  hesitate  to  sustain  the  bill  and  overrule  a  demurrer  alleging 
multifariousness.      Graver  v.  Dodson  Coal  Co.,  529. 

3.  Plaintiff  brought  her  bill  in  equity  against  nine  diflferent  coal 
companies  joined  as  defendants,  alleging  damage  to  her  property  by 
defendants.  It  appeared  that  the  case  might  proceed  without  injury 
to  the  rights  of  the  parties  defendant,  and  the  bill  was  sustained  on 
demurrer.      lb. 

4.  A  covenant  in  a  deed  provided  in  case  the  railroad  company, 
grantee,  fails  to  keep  its  covenants,  "The  said  railroad  company  shall 
pay  to  the  party  of  the  first  part  such  reasonable  damages  as  a  jury 
of  three  disinterested  persons  shall  determine  for  the  value  of  the  land 
and  other  damages."  Held,  on  a  bill  in  equity  filed,  grounded  on 
refusal  of  grantee  to  join  in  appointment  of  viewers,  to  compel 
appointment  of  viewers. 

1st.  That  a  court  in  equity  will  not  assume  jurisdiction  to  grant 
the  relief  prayed  for. 

2d.  That  the  oflfer  of  the  plaintiflF  to  join  in  appointment  of  three 
viewers  and  refusal  of  defendant  to  join,  if  that  tribunal  was  exclusive, 
gave  a  common-law  court  jurisdiction  to  enforce  the  proper  remedy. 

3d.  The  stipulation  in  the  deed  to  refer  to  three  men  never  ousted 
the  jurisdiction  of  the  common  pleas,  because  not  naming  the  three 
persons  to  compose  the  tribunal,  it  was  revocable  by  either  party. 
McQuaide  v.  Penna.  R.  R.,  49. 

5.  A  bill  was  filed  for  an  account  between  partners,  one  of  whom 
died  twelve  years  before.  An  amended  bill  prayed  that  defendant 
(the  widow  and  administratrix  of  deceased  partner)  be  restrained 
from  interfering  with  or  disposing  of  partnership  real  estate  located 
within  the  jurisdiction  of  the  court,  and  that  on  a  settlement  of 
accounts  the  court  should  decree  the  extent  and  character  of  the 
interest  and  title  belonging  to  plaintiff  and  defendant  in  the  partner- 
ship real  estate  in  the  jurisdiction  of  the  court.  It  alleged  no  con- 
troversy as  to  such  real  estate.  The  bill  was  served  on  defendant, 
who  for  many  years  had  resided  out  of  the  jurisdiction  of  the  court, 
by  order  of  the  court  under  the  first  section  of  the  Act  of  April  6, 
1859,  P.  L.  387.  Held,  that  under  the  bill  filed  the  court  had  no 
jurisdiction  of  the  defendant,  and  acquired  none  by  the  service  made 
pursuant  to  its  order.      Baker  v.  Baker,  330. 

EVIDENCE. 

When  witness  may  not  be  interrogated  as  to  his  failure  to  testify 
at  a  former  trial.    See  Criminal  Law,  9.      Com.  v.  Bell,  223. 

When  parties  in  ejectment  arc  competent  witnesses.  See  Eject- 
ment, I.      Umlauff  v.  Bowers,  430. 

Of  marriage.    See  Marriage,  2.      Hines's  Est.,  445. 

On  the  subject  of  quantum  meruit.  See  Practice  (C.  P.),  7- 
Johnson  v.  Wanamaker,  480. 

1.  The  want  of  a  jurat  to  depositions  is  a  fatal  omission  to 
depositions.      Zehner  v.  Lehigh  Coal  &  Nav.  Co.,  29. 

2.  Where  depositions  are  taken  ex  parte,  without  any  appearance  by 
the  opposing  side,  the  certificate  of  the  notary  must  show  that  the 
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witness  was  sworn  before  his  examination.      Bowman  v.  Paulhamus, 
600. 

3.  It  seems  that  book  entries  are  only  admissible  when  relating  to 
such  mabters  as  have  a  general  ascertained,  commercial  or  business 
value,  as  in  the  case  of  the  price  of  goods  or  commodities,  or  the 
usual  wages  or  charges  for  day  labor  or  routine  services.  Fore- 
man's Est.,  627. 

4.  Whether  services  of  a  professional  character,  such  as  those 
rendered  by  a  lawyer  or  surgeon  can  ever  be  proved  by  this  species 
of  evidence  doubted.      lb. 

5.  The  following  entry  in  a  surgeon's  book  is  inadmissible:  "Tan.  7, 
1893.  John  R.  Foreman,  snared  off  anterior  internal  polypoid.*  The 
entry  is  too  indifinite  and  is  not  self-sustaining.  There  is  nothing  to 
show  by  whom  or  at  what  time  the  operation  was  performed,  or  the 
character  of  the  operation,  or  the  time  required  for  its  performance, 
and  nothing,  therefore,  by  which  the  value  of  the  service  can  be  estab- 
lished,     lb. 

EXECUTION. 

See  Attachment-Execution. 

EXECUTORS  AND  ADMINISTRATORS. 

Security  of.    See  Constitutional  Law,  10.      Clark's  Est.,  439. 

1.  The  functions  of  a  register  of  wills  are  judicial,  and  he  may, 
therefore,  exercise  his  discretion  to  a  certain  degree  in  selecting  the 
person  to  whom  he  grants  letters  of  administration.  Spencer's  Est., 
657. 

2.  A  person  is  mcompetent  to  serve  as  administrator  whose  interests 
are  antagonistic  to  the  estate,  even  though  he  may  belong  to  the  class 
indicated  by  the  statute  as  first  entitled  to  letters.      lb. 

3.  The  discretion  of  a  register  who  refuses,  at  the  instance  of  a 
nephew,  to  revoke  letters  already  granted  to  a  niece,  will  not  be  dis- 
turbed where  it  appears  that  the  previous  attitude  of  the  nephew 
toward  the  estate  has  been  one  of  actual  hostility,  and  that  the  niece, 
except  for  the  disability  of  sex,  is  pre-eminently  entitled  to  act.      lb. 

4.  Compensation  to  a  trustee  must  in  general  come  out  of  the  in- 
come of  the  fund,  and  where  in  exceptional  cases  it  is  allowed  out  of 
principal  it  seldom  exceeds  one  or  two  per  cent.  Horwitz's  Est., 
616. 

5.  Where  a  person  is  both  executor  and  trustee  he  is  entitled  to  but 
one  commission  on  principal,  and  the  gift  of  his  commissions  as 
executor  to  the  parties  in  interest,  either  by  first  drawing  and  then 
distributing  them,  or  by  failure  to  make  any  charge,  precludes  him 
from  the  right  to  any  further  commissions  on  principal  as  trustee. 
Nor  is  it  material  that  the  donee  of  the  commissions  was  the  cestui 
que  trust.      lb. 

6.  A  reservation  by  the  executor  and  trustee  of  the  right  to  charge 
commissions  if  he  chooses,  is  not  inconsistent  with  an  absolute  gift 
of  the  commissions  by  failure  to  withhold  them  from  settlements. 
Actual  payments  to  parties  in  interest,  without  exercising  the  re- 
served right  to  deduct  commissions  constitute  completed  gifts  thereof, 
lb. 

7.  But  after  notice  by  the  trustee  that  he  is  unwilling  to  act  there- 
after without  compensation,  he  becomes  entitled  to  commissions,  and 
even  if  he  does  not  deduct  them  from  each  periodical  payment,  he  is 
entitled  to  them  out  of  after  accruing  income.      lb. 

8.  The  orphans'  court  has  undoubted  jurisdiction  between  trustee 
and  cestui  que  trust  to  determine  all  questions  which  may  arise 
between  them,  even  though  the  trustee's  account  shows  a  balance  in 
his  favor.      lb. 
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9.  The  statute  of  limitations  bars  claims  for  commissions  upon 
amounts  distributed  more  than  six  years  before.  As  to  such  com- 
missions the  parties  are  merely  debtor  and  creditor,  and  there  is  no 
trust  relation  between  them.      lb. 

EXEMPTION,  DEBTORS'. 

See  Attachment  Under  Act  of  1869,  7. 

EXEMPTION.  WIDOWS*. 

See  Decedents'  Estates,  3. 

FARM  LABOR. 

See  Wages,  12.      Torpy  v.  Webster,  475. 

FARMER. 

See  Wages.        Booth  v.  McCance,  92. 

FERRY. 

The  fact  that  a  bridge  furnishes  a  greatly  improved  method  of 
crossing  a  river  is  no  ground  for  an  action  for  damages  by  the  owners 
of  the  ferry  against  the  company  which  built  and  operated  the  bridge. 
Riverton  Ferry  v.  Bridge  Co.,  604. 

FIRE  INSURANCE. 
See  Insurance. 

FOOD  LAW. 

The  Act  of  June  18,  1897,  directly  and  expressly  repeals  the  Acts  of 
1891  and  1895;  and  an  act  committed  on  May  20,  1897,  is  not  in- 
dictable under  the  Act  of  1897,  because  the  Act  was  not  in  existence 
when  the  offense  was  committed;  nor  is  it  indictable  under  the  Acts 
of  1891  and  1895,  because  they  are  repealed  without  any  saving  clause. 
Com.  V.  Brown,  139. 

FOREIGN  CORPORATION. 
See  Taxation,  4,  8. 

FORNICATION  AND  BASTARDY. 
See  Criminal  Law,  6. 

FRAUD. 

See  Attachment  Under  Act  of  1869;  Deceit;  Principal  and 
Agent.      Vanderslice  v.  Insurance  Co.,  450. 

FRAUDULENT  DEBTORS. 

See  Attachment  Under  Act  of  1869. 

GUARANTY. 

Of  a  signature  on  a  power  of  attorney  to  transfer  stock.  See  Cor- 
porations, 15.      Lehigh  Coal  &  Nav.  Co.  v.  Blakeslee,  289. 

GUARDIAN  AND  WARD. 

1.  The  orphans'  court  may  follow  the  funds  of  a  minor's  or  de- 
cedent's estate  into  the  hands  of  third  parties,  and  compel  restitution. 
Beishlag's  Est,  583. 

2.  In  pursuance  of  an  award  of  legacies  out  of  a  decedent's  estate, 
to  a  guardian  for  minors,  certain  mortgages  were  transferred  to  the 
guardian,  the  assignments  being  delivered,  however,  to  a  real  estate 
broker  and  not  recorded.  Subsequently  the  mortgages  were  sold  by 
the  broker,  and  with  the  assent  of  the  guardian  the  fund  was  paid  to 
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the  executor  of  the  estate.  Upon  petition  of  the  legatees,  then  of 
age,  under  the  original  award  to  the  guardian.  Held,  that  the  court 
would  follow  the  fund  into  the  possession  of  the  executor  and  com- 
pel him  to  make  restitution  to  the  legatees.      lb. 

HABEAS  CORPUS. 

1.  Where  a  person  has  given  bail  in  a  civil  action  begun  by  capias 
for  malicious  prosecution,  and  judgment  has  gone  against  him,  his 
bail  may  take  out  a  bail-piece  and  arrest  him  by  force  in  another 
state,  and  bring  him  back  to  Pennsylvania  to  be  surrendered  to  the 
sheriff.  The  Act  of  July  12,  1842,  Sec.  52,  abolishing  imprisonment 
for  debt,  does  not  apply  in  such  a  case.    Von  der  Ahe's  Case,  305. 

2.  No  hearing  can  be  heard  upon  a  writ  of  habeas  corpus  in  advance 
of  trial  if  the  petitioner  is  under  bail  and  voluntarily  procures  himself 
to  be  surrendered  for  the  purpose  of  applying  for  release.  Com.  v. 
Fenicle,  68. 

3.  No  evidence  for  the  defendant  can  be  heard  upon  such  hearing 
under  the  Act  May  23,  1887,  Sec.  i,  P.  L.  158.  If  any  matter  except 
proof  of  the  commission  of  the  oflfense  is  to  be  relied  upon  for  dis- 
charge, the  petition  and  return  can  be  so  framed  as  to  make  it 
issuable,  and  thus  require  the  commonwealth  to  establish  upon  that 
proposition  a  prima  facie  case  to  hold  the  relator.      lb. 

HAWKERS  AND  PEDDLERS. 

The  Act  of  April  21,  1852,  forbidding  hawking  and  peddling  in 
Berks  county,  but  providing  that  the  Act  shall  not  apply  to  persons 
selling  goods  of  their  own  manufacture,  does  not  violate  any  pro- 
vision of  the  Constitution  of  the  United  States  or  of  the  Common- 
wealth of  Pennsylvania.    Com.  v.  Deinno,  371. 

HORSE  STEALING. 

See  Constable,  8.    Com.  v.  Harshmann,  666. 

HUSBAND  AND  WIFE. 

See  Promissory  Notes,  i,  2.      Haun  v.  Trainer,  625. 

1.  A  husband  is  liable  to  damages  for  slanderous  words  spoken  by 
his  wife.      Ridgway  v.  Speiman,  596. 

2.  Where  a  wife  separates  herself  from  her  husband  without  due 
cause  and  refuses  to  cohabit  with  him,  she  is  not  entitled  to  an  order 
for  support.      Com.  v.  Perry,  245. 

3.  After  separation  of  husband  and  wife,  the  question  of  the 
custody  of  the  children  is  one  for  the  sound  discretion  of  the  court, 
lb. 

INHERITANCE  TAX. 

See  Collateral  Inheritance  Tax,  i,  2;  Constitutional  Law, 
6-8.      Portuondo's  Est.,  209. 

INJUNCTION. 

See  Trade-Mark;  Nuisance.    Hafer  v.  Guynan,  321. 

INQUEST. 

See  Coroners. 

INSURANCE  COMPANY. 

Practice  in  suit  against  See  Practice  (C.  P.),  4-  Engle  v.  In- 
surance Co.,  90. 
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1.  An  arrangement  by  which  two  fire  insurance  corporations  issue 
a  joint  policy  under  an  unincorporated  name  amounts  to  a  partner- 
ship and  violates  the  Act  of  Feb.  4,  1870,  P.  L.  14.  Insurance  Com- 
pany Partnerships,  125. 

2.  There  is  no  authority  given  to  insurance  companies  to  combine 
in  issuing  joint  policies  in  Pennsylvania.  Combination  Policies, 
284. 

3.  Where  two  or  more  companies  unite  in  a  policy  of  insurance 
which  particularly  specifies  the  amount  or  proportion  of  premium 
received  by  each,  and  also  ascertains  and  definitely  fixes  the  amount 
of  liability  assumed  by  each,  and  further  provides  that  each  acts  for 
itself,  and  not  for  the  other,  it  amounts  practically  to  a  single  policy 
by  each  company,  and  is  not  open  to  any  legal  objection.  Such  a 
proceeding  in  no  way  transcends  the  authority  of  either  corporation, 
lb. 

4.  Petitioner's  policy  limited  the  time  within  which  suit  could  be 
brought  against  the  insurance  company;  the  claim  had  been  adjusted 
at  a  certain  amount,  which  had  not  been  paid.  A  receiver  was  ap- 
pointed for  the  company.  Held,  that  the  petitioner's  rights  were 
fixed  by  the  decree  of  dissolution,  the  limitation  in  the  policy  ceased 
to  operate,  and  the  claim  was  against  the  fund  in  the  receiver's  hands, 
and  that  suit  against  the  receiver  was  unnecessary.  Com.  v. 
Niagara,  etc.,  Ins.  Co.,  137. 

5.  Under  Sec.  38  of  the  Act  of  May  i,  1876,  P.  L.  53,  soliciting 
agents  of  domestic  assessment  insurance  companies  must  procure 
annual  licenses  from  the  insurance  commissioner  and  pay  the  fees 
therefor  annually.      Insurance  Agents,  669. 

6.  Under  Sec.  11  of  the  Act  of  April  4,  1873,  P.  L.  21,  soliciting 
agents  of  foreign  assessment  insurance  companies  must  be  licensed 
by  the  insurance  commissioner  and  must  pay  for  such  licenses.      lb. 

7.  A  husband  took  by  assignment  from  his  wife  a  policy  of  life  in- 
surance on  the  wife's  life,  and  then  assigned  it  to  a  creditor  of  his  own 
to  pay  an  antecedent  debt.  After  the  death  of  the  wife  the  insurance 
company  paid  the  amount  of  the  policy  to  the  creditor,  the  husband 
claiming  no  interest.  Held,  that  an  attaching  creditor  of  the  husband 
had  no  standing  to  claim  that  the  policy  was  a  wagering  contract,  or 
to  attach  the  fund  in  the  hands  of  the  person  to  whom  it  had  been 
paid  by  the  insurance  company.      Wheeland  v.  At  wood,  367. 

INVOLUNTARY  MANSLAUGHTER. 

See  Criminal  Law,  2,  3.      Com.  v.  Greer,  535. 

ISSUE  DEVISAVIT  VEL  NON. 
See  Will,  i. 

JOINT  STOCK  COMPANY. 

See  Partnership,  2,  3.    Cronkrite  v.  Trexler,  469. 

JUDGMENT  NOTE. 

Jurisdiction  of  equity  to  compel  surrender  of.  See  Equity,  I. 
Ginsburg  v.  Rubinowitz,  231. 

JUDGMENT. 

See  Married  Women,  2. 

For  want  of  an  appearance.  See  Mechanic's  Lien,  i.  Conley  v. 
Zweighaft,  449- 

I.  After  judgment  has  been  recovered  before  a  justice  of  the  peace 
on  a  judgment  note,  the  warrant  of  attorney  therein  is  functus  officio, 
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and  no  judgement  can  be  entered  thereon  in  the  common  pleas,  the 
debt  being  merged  in  the  higher  security.      Dixon  v.  Miller,  335. 

2.  In  such  a  case  where  judgment  has  been  so  entered  on  the 
warrant  of  attorney  in  the  common  pleas,  and  execution  thereon,  the 
proper  practice  is  to  vacate  the  judgment  and  set  aside  the  execution, 
lb. 

3.  A  judgment  was  entered  in  1886  upon  a  note  containing  no  col- 
lection clause.  In  1891  it  was  revived  by  agreement  with  all  the 
waivers  and  conditions  contained  in  the  original  judgment.  In  1896 
it  was  again  revived  by  agreement  when  for  the  first  time  appeared 
a  collection  clause.  Held,  that  the  collection  clause  could  not  affect 
the  rights  of  a  judgement  entered  in  1893.      Young  v.  Young,  45. 

4.  A  judgment  entered  in  1886  contained  a  collection  clause.  In 
1891  it  was  revived  amicably  but  omitted  the  collection  clause.  In 
1896  it  was  again  revived  and  with  all  the  waivers  and  conditions  con- 
tained in  the  original  judgment.  Held,  that  the  collection  clause 
could  not  aflfect  the  rights  of  a  judgment  entered  in  1893;  the  con- 
ditions of  the  record  at  that  time  must  determine  the  relative  rights 
of  the  two  judgments.        lb. 

5.  A  judgment  entered  in  1886  contained  a  collection  clause.  In 
1891  it  was  revived  with  all  the  waivers  and  conditions  contained  in 
the  original  judgment.  (In  1896  it  was  revived  by  an  agreement  con- 
taining a  collection  clause.)  In  the  revival  of  1891  neither  the  appear- 
ance docket  nor  the  judgment  docket  contained  any  reference  to  a  col- 
lection fee.  Held,  that  the  agreement  of  1891 — that  a  judgment  of 
revival  be  entered  "with  all  the  waivers  and  conditions  contained  in 
the  original  judgment" — did  not  carry  into  the  revival  the  collection 
clause  of  the  original.      lb. 

6.  It  is  the  duty  of  a  plaintiff  to  see  that  his  judgment  is  properly 
entered.  The  judgment  docket  and  the  appearance  docket  should 
contain  a  reference  to  a  collection  clause,  and  the  plaintiff  should  also 
examine  the  agreement  of  revival.      lb. 

7.  A  provision  in  a  promissory  note  for  attorney's  commissions 
upon  entry  of  judgment  on  the  note  in  a  court  of  record,  is  not  a 
promise  to  pay  attorney's  commissions  upon  which  an  action  will  lie 
before  a  justice  of  the  peace,  after  the  face  of  the  note  and  interest 
has  been  paid.      Swanson  v.  Hickman,  235. 

8.  Although  in  the  case  of  judgment  by  confession  or  default  there 
is  no  limit  of  time  to  the  exercise  of  the  power  of  the  court  to  open 
the  judgment  in  order  to  give  the  parties  a  hearing  or  trial,  in  case 
of  judgments  entered  adversely,  after  hearing  or  trial,  it  must  be  done 
before  the  end  of  the  term  at  which  they  were  entered.  Dean  v. 
Munhall,  533. 

9.  Judgment  was  regularly  entered  on  a  verdict,  after  which,  during 
the  same  term,  a  rule  was  granted  to  show  cause  "why  the  judgment 
entered  should  not  be  opened  or  set  aside  and  defendant  let  into  a 
defence."  There  was  no  motion  for  a  new  trial.  The  rule  was  dis- 
charged at  the  next  term  for  want  of  authority  to  so  open  the  judg- 
ment,     lb. 

10.  Where  the  ground  of  an  application  to  open  a  judgment  is  the 
lunacy  of  the  defendant  at  the  time  of  signing  the  note,  where  the 
evidence  leaves  the  fact  of  lunacy  in  doubt,  and  there  is  no  evidence 
of  fraud  or  knowledge  of  lunacy  on  the  part  of  the  payee,  and  with  a 
full  and  valuable  consideration  for  the  note,  the  court  will  refuse  to 
open  the  judgment.      Weaver  v.  Weaver,  392. 

11.  A  judgment  cannot  be  entered  upon  a  case-stated  where  there 
is  no  pending  suit  instituted  either  adversely  or  by  amicable  action. 
Hancox  v.  Venango  Co.,  509. 
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JURISDICTION. 

See  Equity.  Baker  v.  Baker,  350;  Partition,  2,  3.  Hanbest's 
Est.,  382. 

JURY  COMMISSIONERS. 
See  Jury. 

JURY. 

Personation  of  juror  as  grounds  for  new  trial.  See  Practice 
(C.  P.),  3.      Hieter  v.  Kaufman,  ipa 

1.  It  is  the  duty  of  retiring  jury  commissioners  to  fill  the  jury  wheel 
for  the  ensuing  year.      Bucks  County  Jurors,  36. 

2.  Jurymen  should  not  be  selected  for  political  reasons.      lb. 

3.  Attorneys-at-law  should  not  act  as  clerks  or  assistants  in  the 
work  of  selecting  persons  to  serve  as  jurors.      lb. 

4.  The  fact  that  each  jury  commissioner  has  a  list  of  names  which 
he  may  have  to  some  extent  prepared  before  the  actual  alternate 
selecting  and  filling  the  wheel,  does  not  affect  the  validity  of  the  fill- 
ing.     Com.  V.  Rentz,  568. 

5.  Where  a  juror  answers  to  the  name  of  another  and  is  drawn  on 
a  jury,  the  names  of  both  being  similarly  pronounced,  though  spelled 
differently,  and  both  plaintiff  and  defendant  are  mistaken  as  to  the 
juror,  it  is  ground  for  a  new  trial.      Bank  v.  Ablers,  505. 

6.  Where  the  juror's  mother  was  a  sister  of  plaintiff's  grandmother, 
and  the  fact  was  not  discovered  until  after  the  trial,  a  new  trial  will 
be  granted  as  a  matter  of  right.      Caldwell  v.  Kumerant,  608. 

JUSTICE  OF  THE  PEACE. 
See  Judgment. 

Suit  for  attorney's  commissions  in  judgment  note  cannot  be  brought 
before.    See  Judgment,  7.      Swanson  v.  Hickman,  235. 

1.  A  summons  issued  by  a  justice  of  the  peace  is  fatally  defective 
which  does  not  inform  the  defendant  where  he  is  to  appear.  Williams 
V.  Shultz,  301. 

2.  A  summons  to  appear  before  a  justice  "at  his  office.  No.  902  E. 
Market  street,"  without  mentioning  the  town,  or  giving  any  further 
information  as  to  the  location  of  the  office,  is  fatally  defective.      lb. 

3.  It  is  not  a  compliance  with  the  Act  of  Assembly  authorizing  serv- 
ice of  a  summons  by  leaving  a  copy  with  a  member  of  defendant's 
family,  for  a  constable  to  serve  a  summons  on  a  child  not  of  sufficient 
age  for  understanding.      Kimbel  v.  Villella,  18. 

4.  The  court  in  the  exercise  of  its  equitable  powers  will  grant  re- 
lief if  the  defendant  shows  a  prima  facie  good  defence  in  such  a  case, 
even  though  the  service  strictly  complies  with  the  Act  of  Assembly, 
lb. 

5.  No  justice  of  the  peace  shall  act  as  such  unless  he  resides  within 
the  limits  of  the  district  for  which  he  was  commissioned;  nor  shall 
he  keep  his  office  in  any  tavern  or  outside  of  the  ward,  borough  or 
township  for  which  he  has  been  elected.      Com.  v.  B rower,  405. 

6.  Where  a  commitment  is  without  cause,  or  the  process  is  void, 
the  party  imprisoned  under  it  is  entitled  to  his  discharge.       lb. 

7.  Relator  was  committed  by  a  justice  of  the  peace  elected  and  com- 
missioned for  Mahanoy  township;  he  had  a  "consulting  office"  in  the 
adjoining  borough  of  Mahanoy  city.  In  the  latter  office  the  informa- 
tion was  taken,  warrant  issued,  hearing  had  and  commitment  made 
out  there.  Held,  on  habeas  corpus,  that  the  proceeding,  having  been 
held  by  the  justice  outside  of  his  proper  district,  was  void,  and  that 
relator  should  be  discharged  from  custody.      lb. 

8.  Where  judgment  has  been  reserved  by  the  magistrate  more  than 
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ten  days  after  the  hearing,  the  judgment  then  so  entered  will  be  re- 
versed on  certiorari^     Gill  v.  Wagner,  333, 

g.  Under  the  Act  of  March  22,  1877,  P.  L.  13,  judgment  must  be 
entered  within  ten  days  after  the  hearing  of  the  evidence.      lb. 

10.  The  defendant  in  a  suit  before  a  justice  of  the  peace  cannot 
justly  complain  of  the  justice  having  given  her  an  opportunity  to  pay 
by  a  notice  previously  sent  to  her.      Sample  v.  Shidel,  357. 

11.  Where  it  is  alleged  that  a  justice  was  guilty  of  corruption  and 
unfairness,  the  fact  that  counsel  appeared  to  be  "after  him,"  and  that 
he  may  have  become  "flustered"  is  to  be  considered  in  arriving  at  his 
intention.      lb. 

12.  It  is  against  public  policy  for  a  justice  of  the  peace  to  try  a  case 
under  objection  of  one  of  the  parties  where  the  other  is  related  to 
him.      lb. 

13.  A  contract  to  put  letters  on  a  window  for  $6  is  an  entire  con- 
tract, not  divisible,  consisting  of  the  sale  of  the  letters  at  $5  and  the 
employment  of  the  plaintiff  to  put  them  up  for  $1,  and  the  measure 
of  damages  for  the  breach  is  $6.      lb. 

14.  Where  a  plaintiff  reduces  his  claim  from  $6  to  $5  to  prevent  an 
appeal  by  defendant,  and  the  justice  gives  judgment  for  plaintiff,  the 
judgment  will  be  reversed.      lb. 

15.  In  a  certiorari  to  a  justice  of  the  peace  the  twenty-day  limit  will 
not  apply  where  the  question  is  one  of  jurisdiction;  it  is  never  too 
late  to  take  advantage  of  the  want  of  jurisdiction.      Heaney  v.  Faust, 

73- 

16.  An  affidavit  that  an  appeal  from  a  justice  of  the  peace  is  not  for 
delay  as  required  by  the  Act  of  July  14,  1897,  will  be  permitted  to  be 
filed  nunc  pro  tunc  after  the  time  for  appeal  has  expired,  where  it 
appears  that  a  copy  of  the  Act  had  been  on  file  in  the  prothonotary's 
office  only  a  few  days  when  the  appeal  was  taken,  and  that  the  at- 
torney for  the  appellant  had  no  actual  knowledge  of  it.  Hunt  v. 
Reilly,  8a 

17.  The  Act  of  June  24,  1885,  makes  the  payment  of  costs  a  pre- 
requisite in  securing  an  appeal  or  making  the  same  effectual.  On  a 
rule  to  show  cause,  etc.,  the  appeal  will  be  stricken  from  the  record. 
Acor  V.  Acor,  244. 

18.  Where,  in  cases  of  appeal,  a  rule  of  court,  requiring  a  written 
notice  to  be  served  on  the  appellee  within  five  days,  is  not  complied 
with,  the  appeal  will  be  stricken  from  the  record  on  a  rule  to  show 
cause,  etc.      lb. 

19.  The  court  will  permit  an  appeal  from  a  justice  of  the  peace 
taken  in  due  time  to  be  perfected  by  filing  nunc  pro  tunc  the  affidavit 
required  by  the  Act  of  July  14,  1897,  where  it  appears  that  the  judg- 
ment was  rendered  shortly  after  the  passage  of  the  Act  of  July  14, 
1897,  and  that  neither  the  parties,  their  counsel,  nor  the  justice  knew 
of  the  passage  of  the  Act.      Clements  v.  Miller,  270. 

20.  An  appeal  that  is  defective  because  of  the  bond  not  being 
sufficient  or  in  accordance  with  law  will  not  be  stricken  off.  Smith 
V.  Aid  Society,  332. 

21.  The  proper  practice  is  to  take  a  rule  to  show  cause  why  the 
appeal  should  not  be  perfected.      lb. 

LAND  LAW. 

1.  The  purpose  of  the  Act  of  July  15.  1897,  P.  L.  301,  are:  (i)  to 
provide  a  method  for  taking  up  lands  which  formerly  could  not  be 
taken  for  the  reason  that  such  lands  were  covered  by  navigable 
streams,  and  (2)  provide  for  the  granting  of  warrants  for  such  lands 
in  cities.      Patent  Land  Act,  13. 

2.  The  2d  section  of  the  Act  of  1897  means  that  the  adjoining  land* 
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owner  is  entitled  first  to  purchase  from  the  commonwealth  only 
where  the  land  applied  for  has  neither  been  settled,  fenced  or  other- 
wise improved.      lb. 

3.  The  word  **unpatented"  in  Sec.  i  of  the  Act  of  1897  must  be 
used  as  synonymous  with  "vacant'  or  ''unappropriated/'      lb. 

LANDLORD  AND  TENANT. 

1.  Where  a  lessor  stipulates  in  his  lease  that  he  will  keep  up  all 
necessary  repsiis  during  the  term,  and  the  lessee  has  notified  him 
to  make  certain  repairs  that  he  fails  or  refuses  to  make,  and  the  lessee 
then  makes  the  repairs,  the  costs  of  such  repairs  may  be  recovered  by 
the  lessee  as  damages  or  deducted  from  rent  due.      Block  v.  Dowling. 

489. 

2.  Where  a  lease  contained  a  clause  allowing  either  party  to  end 
the  term  on  three  months'  notice,  or  else  to  continue  from  year  to 
year  on  the  same  covenants,  and  the  lease  was  binding  on  the  heirs, 
executors,  etc.,  of  the  parties,  and  a  surety  signed  as  security  for  the 
rent,  and  died  during  the  third  year  of  the  lease,  the  continuance  of 
the  lessee  in  possession  after  the  expiration  of  the  three  years,  and 
the  action  of  the  widow  (who  was  also  the  administratrix)  of  the 
surety  in  living  on  the  premises  during  such  continuance,  amount 
to  an  affirmance  of  the  contract  of  suretyship,  and  the  estate  of  surety 
is  liable  for  the  rent  during  the  extended  term.  DeMorat  v.  Howard, 
491. 

LAW  OF  THE  ROAD. 
See  Bicycles,  1-4- 

LEASE. 

Of  municipal  gas  works.  See  Municipalities,  4.  Baily  v.  Phila- 
delphia, 173. 

LETTER  OF  CREDIT. 

Gift  of,  in  Will.    See  Will,  la      Parry's  Est,  182. 

LICENSE  TAX. 

See  Taxation. 

LICENSE. 

See  Liquor  Law. 

On  bicycles.    See  Bicycles,  s,  6.    Densmore  v.  Erie,  513. 

LIFE  INSURANCE. 
See  Insurance. 

LIEN. 

See  Judgment. 

Divesting  of.  See  Decedents'  Estates,  9,  10.  Nowry's  Est., 
76. 

LIQUOR  LAW. 

1.  The  Act  of  1891,  P.  L.  257,  permits  a  bottler  to  sell  by  the  keg. 
Johnson's  Application,  464. 

2.  A  corporation  chartered  to  establish  and  maintain  a  hotel  may 
be  granted  a  retail  liquor  license;  but  such  a  corporation  will  not  be 
granted  a  license  if  it  appears  that  all  of  its  property  is  in  the  hands 
of  a  receiver.      Cambridge  Springs  Co.'s  License,  564. 

3.  The  term  "the  year  preceding"  in  the  first  section  of  the  Act 
of  1897,  P.  L.  464,  regulating  the  sale  of  liquors,  means  the  year 
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preceding  the  date  of  the  application.      Liquor   License  Affidavit, 
624. 

4.  Under  the  Acts  of  May  13,  1887,  P.  L.  no,  and  May  25,  1897,  P. 
L.  93,  a  retail  liquor  dealer's  license  will  be  revoked  where  he  so 
negligently  conducts  his  business  that  a  boy  having  charge  of  a  lunch 
room  has  free  access  to  the  bar  from  which  he  obtains  liquor,  and 
sells  it  in  the  lunch  room  in  bottles  to  minors,  and  receives  the  pay 
therefor.      Moyer's  License,  663. 

5.  A  corporation  selling  malt  liquors  manufactured  by  it  at  its 
licensed  places  in  the  city  of  Pittsburg  has  no  authority  under  its 
charter  to  sell  malt  liquors  not  of  its  own  manufacture,  nor  to  sell 
spirituous  or  vinous  liquors  anywhere,  and  the  court  of  Dauphin 
county  cannot  transfer  a  wholesale  liquor  license  to  it.  Pittsburg 
Pure  Beer  Brewing  Co.'s  Application,  639. 

6.  There  is  no  warrant  in  the  Act  of  1891,  P.  L.  257,  for  the  grant- 
ing of  a  license  to  the  same  person,  natural  or  artificial,  in  more  than 
one  county.  The  spirit  and  intention  of  the  law  require  the  license 
to  be  within  the  jurisdiction  of  the  court  granting  the  license,  and 
without  residence  the  court  cannot  exercise  the  discretion  required 
by  the  Act  of  May  13,  1887,  P.  L.  108.      lb. 

7.  On  an  indictment  against  a  proprietor  of  a  saloon  for  selling 
liquors  to  a  minor,  if  it  appears  that  the  liquors  were  sold  by  the 
proprietor,  the  commonwealth  need  only  further  prove  that  the  per- 
son to  whom  they  were  sold  was  a  minor.  Evidence  that  the  pro- 
prietor took  every  precaution  to  prevent  sales  to  minors  is  immaterial. 
Com.  v.  Baumler,  273. 

8.  Keepers  of  hotels  or  restaurants  have  no  lawful  right  to  dis- 
criminate against  any  decent,  well-behaved  person  on  account  of  his 
race  or  color.      Russ's  Application.  510. 

9.  Discrimination  on  account  of  race  or  color  is  expressly  forbid- 
den by  a  statute  of  the  commonwealth,  and  the  court  will  refuse  to  re- 
new the  license  of  any  hotel  or  restaurant  keeper  who  willfully 
violates  its  provisions.      lb. 

10.  A  licensed  house  may  refuse  entertainment  to  persons  of  any 
color  who  are  objectionable  by  reason  of  unpleasant  habits  or  offen- 
sive conduct.      lb. 

11.  The  Act  of  May  13,  1887,  P.  L.  108,  relating  to  the  granting  of 
liquor  licenses,  applies  to  Mercer  county,  and  the  share  of  the  fees 
due  to  a  borough  may  be  recovered  in  an  action  for  the  same. 
Sharon  Borough  v.  Mercer  Co.,  507. 

12.  Not  decided  whether  said  Act  repealed  the  local  Act  for  Mer- 
cer county  of  May  24,  1871,  P.  L.  1108,  providing  for  the  payment  of 
a  certain  fee  "for  the  use  of  the  poor,"  "in  addition  to  the  amount 
now  required  by  law."      lb. 

13.  The  license  fees  provided  in  the  first  section  of  the  Act  of  1897, 
P.  L.  464,  relating  to  liquor  licenses,  are  entirely  distinct  and  in- 
dependent of  the  license  fees  provided  in  the  second  section. 
Bottler's  License,  421. 

14.  Under  the  second  section  of  the  Act  the  additional  license  fee 
applies  only  to  such  persons  as  sell  by  retail.  It  should  be  added  to 
the  license  fee  provided  by  pre-existing  laws  for  retailers,  and  the 
section  has  no  other  purpose.      lb. 

15.  The  license  fee  provided  in  the  first  section  of  the  Act  is  all  the 
law  requires  a  bottler  or  storekeeper  to  pay.      lb. 

16.  Bottlers  and  storekeepers  are  contradistinguished  from  retailers 
by  the  Act  of  1897.      lb. 

17.  Under  the  Act  of  June  9,  1891,  requiring  that  "all  wholesale 
dealers,  brewers,  distillers,  rectifiers,  compounders,  storekeepers  and 
agents  having  stores  or  offices  within  this  commonwealth,  dealing  in 
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intoxicating  liquors,  either  spirituous,  vinous,  malt  or  brewed,  shall 
pay  for  each  separate  store,  brewery,  distillery,  rectifying  or  com- 
pounding establishment  or  agency,  an  annual  license/*  and  the  Act 
of  June  21,  1897,  which  provides  that  any  brewer  of  malt  or  brewed 
liquors  within  this  commonwealth,  upon  paying  into  the  state  treas- 
ury for  the  use  of  the  commonwealth,  the  sum  of  $1,000  annually,  shall 
sell  and  deliver,  etc. — provided,  however,  that  any  individual,  firm  or 
corporation  operating  *'more  than  one"  brewery  shall  pay  for  each 
separate  brewery  so  operated,  the  sum  of  $1,000;  and  the  Act  of  July 
30,  1897,  which  grades  the  license  fee  to  be  paid  by  wholesale  dealers 
for  each  separate  store,  brewery,  distillery,  rectifying,  compounding 
or  bottling  establishment  or  agency,  according  to  the  number  of 
barrels  produced  during  the  preceding  year;  provided,  however,  that 
any  individual,  firm  or  corporation  operating  more  than  one  brewery, 
shall  pay  for  each  separate  brewery  so  operated  the  sum  of  $1,000 
annually;  and  also  provided,  that  the  amount  to  be  paid  to  the  state 
treasurer  shall  not  be  less  than  the  amount  required  to  be  paid  under 
the  brewers'  classification,  according  to  the  amount  (quantity)  of 
product  as  provided  by  said  Act,  a  brewing  company  has  a  lawful 
right  to  own  and  operate  more  than  one  brewery  and  to  have  a 
license  for  each  separate  brewery  so  operated.  Consumers'  Brewing 
Co.'s  License,  597. 

18.  A  liquor  license  petition  defective  by  reason  of  blanks  left  which 
have  not  been  filled,  may  be  amended  by  filling  the  blanks.      lb. 

19.  Liquor  licenses  are  granted  under  a  system  composed  of  many 
statutes,  and  neither  the  mention  nor  the  omission  of  any  one  of  them 
in  the  form  of  the  petition  militates  against  the  application.      lb. 

20.  By  the  Act  of  June  9,  1891,  which  provides  that  *'the  ownership 
of  stock  in  an  incorporated  company,  distilling  or  brewing  said 
liquors,  shall  not  debar  the  owner  thereof  from  obtaining  a  license 
under  this  Act,"  the  privilege  is  given  to  wholesale  dealers  only,  and 
by  necessary  implication  it  is  withheld  from  retail  dealers.  In  this 
case,  as  the  question  was  new,  time  was  given  to  retail  dealers  to 
dispose  of  their  stock  and  file  an  affidavit  to  that  effect.      lb. 

21.  A  transfer  of  a  liquor  license  from  one  house  to  another  in  the 
same  ward,  upon  the  petition  of  a  vendee  of  the  sheriflf,  who  sold  the 
license  at  sheriffs  sale,  is  not  authorized  by  the  Act  of  July  15,  1897; 
nor  can  the  license  be  transferred  to  the  vendee  of  the  purchaser  at 
the  sheriffs  sale.      Hotel  Cambridge  License,  229. 

22.  The  Act  applies  only  to  cases  where  the  licensed  premises  have 
been  destroyed  or  unfitted  for  license  purposes,  and  where  the  land- 
lord, before  expiration  of  the  license,  refuses  to  renew  the  lease  to 
the  holder  of  the  license.      lb. 

LOCAL  LEGISLATION. 
See  Taxation. 

LUNACY. 

See  Road  Law.      Abbotsford  Avenue,  506. 
See  Judgment. 

1.  Lunacy  alone  is  not  a  suflfkient  defence  to  a  note  given  for  an 
actual  antecedent  indebtedness.      Weaver  v.  Weaver,  392. 

2.  Under  the  Acts  of  June  13.  1836,  Feb.  28,  1873,  and  March  11, 
1873,  the  fee  of  every  member  of  the  sheriflF's  jury  in  lunacy  proceed- 
ings is  one  dollar  for  each  day,  when  the  inquest  is  not  completed  at 
one  sitting.      Orr's  Case,  460. 

MANDAMUS. 

See  Corporations,  ii,  12.      Com.  v.  Masonic  Home,  465, 


Digitized  by  VjOOQ IC 


INDEX.  701 

MANSLAUGHTER. 

See  Criminal  Law,  2.      Com.  v.  Greer,  535. 

MANUFACTURING  CORPORATION. 
See  Taxation. 

MARRIAGE. 

1.  An  engagement  to  marry,  made  on  Sunday,  in  not  such  "worldly 
employment  or  business"  as  is  prohibited  by  the  Act  of  April  22,  1794, 
Fleischman  v.  Rosenblatt,  512. 

2.  A  statement  by  a  man  to  a  woman,  "I  will  take  you  for  my  wife," 
to  which  she  answers  that  she  is  satisfied,  after  which  the  parties 
live  together  as  man  and  wife  until  the  death  of  the  man,  constitutes 
a  valid  marriage.      Hines*s  Est,  445. 

3.  In  Pennsylvania  a  marriage  invalid  at  its  inception  will  be  pre- 
sumed to  continue  so  until  proof  of  change,  and  cohabitation  and 
reputation  alone  will  not  constitute  such  proof.  Yet  where  there  is  a 
marriage  ceremony  (although  performed  at  a  time  when  a  legal  im- 
pediment to  its  validity  existed),  which  is  followed  by  continuous 
cohabitation,  the  children  of  the  union  are  recognized  and  brought  up 
by  both  parties  as  their  own,  the  parties  are  recognized  as  husband 
and  wife  in  every  circle,  they  join  together  in  every  deed  of  convey- 
ance, the  man  writes  of  the  woman  as  his  wife  to  her  kinsfolk,  and 
gives  her  by  his  will  a  wife's  portion  of  his  estate,  it  will  be  held  that 
the  union  became  a  valid  marriage  upon  the  removal  of  the  legal  im- 
pediment.     BergdolFs  Est.,  577. 

MARRIED  WOMEN. 
See  Seduction. 

1.  Since  the  Act  of  June  3,  1887,  P.  L.  332,  a  married  woman  cannot 
set  up  coverture  as  a  bar  to  the  running  of  the  statute  of  limitations. 
Hicks's  Est,  386. 

2.  The  record  of  judgment  against  a  married  woman  need  not  set 
forth  facts  to  establish  her  liability,  notwithstanding  coverture.  Since 
the  Act  of  June  3,  1887,  a  judgment  against  a  married  woman  is  pre- 
sumably valid.      Susquehanna,  etc.,  Ins.  Co.  v.  Charles,  151. 

MASTER  AND  SERVANT. 
See  Seduction. 

MECHANICS  LIEN. 

1.  In  a  sci.  fa.  on  a  mechanic's  lien  where  the  contractor  was  served 
personally  and  the  posting  took  place  more  than  ten  days  before  the 
return-day,  judgment  for  want  of  an  appearance  may  be  entered  four 
days  after  the  return-day.      Conley  v.  Zweighaft,  449. 

2.  An  apportioned  lien,  filed  against  one  of  three  blocks  of  houses 
for  materials  furnished  to  all  three  blocks  in  common,  is  defective  and 
will  be  stricken  off.      Bradley  Co.  v.  Anderson,  236.^ 

3.  In  the  absence  of  any  allegation  in  a  mechanic's  claim  that  the 
contract  was  made  with  the  owner,  it  is  conclusive  that  it  was  made 
with  the  contractor,  and  that  the  claimant  is  a  sub-contractor.  Dunn 
V.  Cutter,  24. 

4.  A  mechanic's  claim  by  a  sub-contractor  containing  merely  a 
lumping  charge  is  fatally  defective.      lb. 

5.  The  Act  of  June  26,  1895,  relating  to  the  filing  of  building  con- 
tracts in  the  prothonotary's  office  applies  only  to  sub-contractors  and 
materialmen,  and  not  to  the  main  contractor.      Kime  v.  Crider,  20. 

6.  Where  a  question  of  fact  has  been  raised  which  is  essential  to  the 
determination  of  the  legal  question  as  to  the  right  to  file  a  mechanic's 
lien  the  court  will  not  strike  oflf  the  lien  pending  a  decision  of  the 
question  of  fact.      Johnson  v.  Patton,  623. 
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MILEAGE. 

See  Constables;  Costs;  Assessors.  Young  v.  Huntingdon  Co., 
374. 

MILITIA. 

The  state  militia  being  under  control  of  the  governor  as  com- 
mander-in-chief is  in  actual  service  within  the  meaning  of  the  fifty- 
second  section  of  the  Act  of  1887,  P.  L.  23,  when  the  president  of  the 
United  States  calls  for  troops  which  renders  necessary  a  mobilization 
of  the  state  militia;  and  said  section  of  the  statute  gives  the  authority 
to  pay  the  necessary  expenses  of  transportation,  etc.,  until  they  are 
mustered  into  the  service  of  the  government  of  the  United  States. 
Suggested,  that  the  state  may  have  a  claim  against  the  United  States 
for  reimbursement  of  said  expenses.      National  Guard  Expenses,  558. 

MINES  AND  MINING. 
See  Coroners.  4. 

The  Act  of  July  15,  1897,  relating  to  the  weighing  of  bituminous 
coal  is  unconstitutional.      Com.  v.  Brown,  250. 

MINORS. 

Sale  of  liquors  to.    See  Liquor  Laws,  7.      Com.  V.  Baumler,  273. 

MISTAKE. 

In  account     See  Assignment  for  Creditors,  i.      Machen*s  Est, 
29a 
In  name  of  juror.    See  Jury,  5.      Bank  v.  Ahlers,  505. 

MORTGAGE. 

See  Will.  12.      Pollock's  Est.,  333, 

To  pay  decedent's  debts.    See  Decedents*   Estates,   ii.      Wil- 
helm's  Est.,  413. 
Delivery  of  mortgage  for  benefit  of  creditors.      Lee's  Account,  274. 

1.  The  person  whose  duty  it  is  to  satisfy  a  mortgage  is  the 
mortgagee,  and  the  recorder  of  deeds  has  no  judicial  function  in  the 
matter.      Water  Co.  v.  Jenkyn,  102. 

2.  The  recorder  of  deeds  cannot  refuse  a  trustee  of  a  mortgage  the 
opportunity  to  enter  satisfaction  of  it,  on  the  ground  that  the  bene- 
ficiaries under  the  mortgage  have  not  been  properly  provided  for. 
lb. 

3.  Although  a  vagueness  may  exist  in  the  expressed  conditions  of 
a  mortgage,  resulting  from  the  inexperience  of  the  scrivener,  yet, 
when  the  intention  of  the  parties  can  be  gathered  from  a  reading  of 
the  whole  instrument,  such  intention  will  be  enforced  accordingly, 
Oaks  V.  Fisher,  74. 

4.  A  mortgagor  cannot  recover  from  a  mortgagee  the  penalty  of 
$100  provided  by  the  Act  of  May  9,  i88p,  for  failing  to  enter  partial 
payments  on  the  record  of  the  mortgage,  when  requested,  if  it  appears 
that  he  did  not  tender  for  each  payment  the  sum  of  thirty  cents  as 
provided  by  the  Act  of  1868.      Neefe  v.  Snyder,  6. 

5.  A  deed  absolute  on  its  face,  executed  and  delivered  prior  to  the 
Act  of  June  8,  1881,  P.  L.  84,  may  be  shown  by  parol  to  have  been 
intended  as  a  mortgage.      Selby's  Est,  634. 

6.  Such  a  deed  given  to  a  cestui  que  trust  just  of  age  may  be  shown 
by  parol  to  have  been  intended  as  a  mortgage,  although  the  cestui 
que  trust  upon  receiving  it  signed  a  receipt  in  which  she  stated  that 
she  received  the  deed  in  full  for  all  her  claims  and  demands  against 
the  trust  estate.      lb. 

MULTIFARIOUSNESS. 

See  Equity,  2,  3.      Graver  v.  Dodson  Coal  Co.,  529. 

MUNICIPAL  LIEN. 

Under  the  Act  of  April  16,  1845,  a  municipal  lien  for  paving  must  be 
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filed  within  six  months  from  the  doing  of  the  work  before  the  in- 
dividual properties.  Each  lot  stands  as  a  unit  with  reference  to  the 
work  which  relates  to  it  and  with  reference  ito  the  lien  which  can  be 
filed  against  it.      Philadelphia  v.  Beatty,  497. 

MUNICIPALITIES. 

See  Borough;  Taxation;  School  Law. 

License  tax  on  bicycles.      See  Bicycles,  5.      Densmore  v.  Erie, 

513. 

1.  Municipal  corporations  are  not  required  to  file  a  statement  in 
the  office  of  the  clerk  of  the  court  of  quarter  sessions  for  debts  that 
are  incurred  and  paid,  or  are  in  good  faith  to  be  paid,  out  of  the 
current  revenues  available  within  the  year  in  which  such  debts  are 
incurred,      Schuylkill  Co.  Commissioners,  649. 

2.  It  is  lawful  for  county  commissioners  to  make  temporary  loans 
as  the  necessities  of  the  county  may  require,  to  meet  the  usual  and 
ordinary  expenses  of  the  county,  provided  they  borrow  no  more 
than  they  can  repay  out  of  Ihe  current  revenue  of  the  county  avail- 
able within  the  year  in  which  such  money  is  borrowed.      lb. 

3.  Where  a  county  has  outstanding  promissory  notes,  renewals  or 
substitutes  for  temporary  loans  made  in  the  years  1894,  '95,  '96  and 
'97,  the  county  commissioners  cannot  legally  borrow  money  to  meet 
such  notes  without  complying  with  the  Act  of  1874,  P.  L.  65,  and  its 
supplements,  requiring  filing  of  statement  of  indebtedness,  etc.      lb. 

4.  The  wisdom  and  propriety  of  making  a  lease  of  the  gas  works  is 
a  matter  with  which  a  court  has  nothing  whatever  to  do.  Baily  v. 
Philadelphia,  I73- 

5.  Courts  cannot  restrain  the  execution  of  a  law  or  ordinance  sim- 
ply because  they  may  not  agree  with  the  legislative  body  in  the  wis- 
dom or  propriety  of  the  Act,  nor  because  it  was  hastily  or  improvi- 
dently  passed,  even  if  such  a  complaint  were  made.      lb. 

6.  As  the  officers  of  the  city  are  not  bound  to  award  a  contract 
for  city  work  or  supplies  to  the  lowest  bidder,  unless  they  are  satis- 
fied that  he  is  responsible  as  well  as  the  lowest,  so  they  are  not 
bound  to  select  the  highest  oflfer  for  a  lease  of  the  city's  gas  works 
and  franchises,  unless  they  are  equally  satisfied  as  to  the  responsibility 
of  the  bidder.      lb. 

7.  A  grant  of  power  to  a  city  to  furnish  light,  heat,  water,  fire  en- 
gines, ice  boats,  market  places,  sewers,  bridges  and  other  comforts  and 
conveniences  of  city  life,  invests  the  city  with  a  power  only,  and  does 
not  impose  a  duty  or  obligation  to  exercise  it      lb. 

8.  Furnishing  gas  is  the  private  business  of  the  city  of  Philadelphia, 
and  not  the  business  of  the  legislature  which  incorporated  the  city; 
hence  there  is  no  delegation  of  a  governmental  duty  imposed  by  the 
legislature  on  the  city,  but  merely  a  power  and  choice  of  the  means 
of  carrying  on  a  private  business,  and  the  true  rule  is  that,  having 
the  power,  it  has  the  right  to  select  the  means  of  exercising  the 
power,  and  may  do  so  either  by  manufacturing  and  furnishing  gas  by 
its  own  employes,  or  by  means  of  a  private  corporation  chartered  for 
that  purpose.      lb. 

9.  A  bondholder  whose  claim  rests  on  the  ordinance  to  create  a  loan 
for  the  further  extension  of  the  Philadelphia  Gas  Works,  approved 
December  26,  1868,  has  no  standing  to  enjoin  the  lease.  That  ordi- 
nance creates  a  sinking  fund  and  pledges  it  as  security  for  the  loan, 
but  it  does  not  pledge  the  gas  works  or  their  receipts.      lb. 

10.  Under  the  Act  of  May  23,  1889,  Clauses  8,  17,  36,  and  46,  P.  L. 
288,  a  city  of  the  third  class  has  the  power  to  construct  a  conduit  or 
subway  to  accommodate  all  the  electric  wires  suspended  in  a  street. 
O'Brien  v.  Erie,  :iZ7' 

11.  A  court  of  equity  will  not  grant  a  preliminary  injunction  to 
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restrain  the  carrying  out  of  a  municipal  contract  to  pave  a  street  with 
asphalt,  because  only  one  kind  of  asphalt  was  called  for  in  the  pro- 
posals, where  there  is  nothing  in  support  of  the  motion  but  an 
affidavit  by  a  person  who  does  not  state  his  means  of  knowledge,  and 
the  defendant  denies  under  oath  that  there  was  any  fraud  or  collusion 
between  himself  and  the  municipal  officers.  Schuck  v.  Reading 
City,  190. 

12.  Where  the  director  of  public  works  of  the  city  of  Pittsburg  has 
awarded  a  municipal  contract  to  a  person  who,  in  his  opinion,  is  the 
lowest  responsible  bidder,  councils  cannot  withhold  their  approval  of 
such  action,  except  after  proper  investigation,  and  for  good  and 
sufficient  reasons.  The  mere  objections  of  labor  leaders  to  the  con- 
tractor is  not  sufficient  ground  for  refusing  to  approve  the  contract. 
New  York,  etc.,  Coal  Co.  v.  Pittsburg,  146. 

13.  A  city  of  the  third  class,  under  Article  xi.  Sec.  i,  of  the  Act 
of  May  23,  1889,  P.  L.  277,  can  use  its  discretion  whether  to  accom- 
plish the  general  health  through  a  board  of  health,  or  by  a  committee 
of  council ;  and  accordingly  can  abolish  a  board  of  health  and  substi- 
tute therefor  a  committee  of  council.  McKeesport's  Board  of 
Health,  58. 

NEW  TRIAL. 

See  Practice  (C  P.). 

Mistake  in  name  of  juror  as  grounds  for.  See  Jury,  5.  Bank  Vt 
Ahlers,  505. 

Personation  of  juror  as  grounds  for.    Sec  Practice  (C.  P.),  3. 

Hieter  v.  Kaufman,  198. 
NEGLIGENCE. 

See  Bicycles. 

1.  Where  a  passenger  upon  the  rear  platform  of  a  street  railway  car 
tells  the  conductor  to  stop  at  a  street  which  the  car  is  approaching, 
and  the  car  reaches  the  street,  but  the  conductor  does  not  ring  the 
bell  to  stop,  and  the  motorman,  receiving,  no  signal,  keeps  on 
although  slackening  speed  in  crossing  the  street,  and  then  putting  on 
more  power  after  crossing,  avd  the  passenger  gets  down  to  the  lower 
step,  and,  by  reason  of  the  increasing  speed  of  the  car,  falls  off,  the 
proximate  cause  of  the  injury  is  the  act  of  the  passenger  in  assum- 
ing a  dangerous  position  before  the  car  is  stopped,  and  the  railway 
company  is  not  liable  in  damages  to  him  for  the  injury.  Shade  v. 
Union  Traction  Co.,  292. 

2.  A  motion  in  arrest  of  judgment  can  only  be  based  upon  some 
defect  apparent  on  the  face  of  the  record  which  does  not  include  the 
evidence  taken  at  the  trial.      Ward  v.  Lakeside  Ry.,  494. 

3.  Plaintiff's  driver,  when  seven  or  eight  feet  from  defendant's 
track  and  seventy-five  yards  from  the  approaching  car,  undertook  to 
drive  across  the  track;  the  headlight  caused  the  horse  to  balk;  the 
car  struck  the  horse  killing  him  and  damaging  the  wagon  and  its 
contents.  It  appeared  that  the  driver  shouted  to  the  motorman  when 
thirty  feet  away  to  stop;  that  the  car  was  running  recklessly  and 
very  rapidly;  that  the  motorman  was  intoxicated  and  threatened  to 
"run  through  something."  Held,  that  a  verdict  for  plaintiff  should 
stand.      lb. 

NOISE. 

See  Nuisance. 
NOMINATION. 

See  Election  Law. 

NUISANCE. 

I.  If  a  man  lives  in  town,  of  necessity  he  must  submit  himself  to 
the  consequences  and  obligations  of  the  trades  which  may  be  carried 
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on  in  his  immediate  neighborhood,  which  are  actually  necessary  for 
trade  and  commerce,  also  for  the  enjoyment  of  property  and  for  the 
benefit  of  the  inhabitants  of  the  town.  If  a  man  lives  in  a  street  where 
there  are  numerous  shops,  and  a  shop  is  opened  next  door  to  him, 
which  is  carried  on  in  a  fair  and  reasonable  way,  he  has  no  grounds 
for  complaint  because  to  himself  individually  there  may  arise  much 
discomfort  from  the  trade  carried  on  in  that  shop.  Hafer  v.  Guy- 
nan,  321. 

2.  Where  a  church  in  a  neighborhood  consisting  largely  of  mills 
and  manufactories,  and  of  dwellings  occupied  by  persons  employed 
therein,  and  adjacent  to  a  railroad  line  on  which  locomotives  are 
used  all  day  and  often  a  large  part  of  the  night,  is  sold  and  turned 
into  a  boiler  shop,  such  use  of  the  property  is  not  a  nuisance  which 
the  neighbors  on  either  side  are  entitled  to  have  stopped  by  in- 
junction,     lb. 

NUNCUPATIVE  WILL. 

See  Will,  7,  8.      Wiley's  Est,  389. 

ORPHANS'  COURT. 

See  Practice  (O.  C). 

PARENT  AND  CHILD. 

See  Husband  and  Wife;  Seduction. 

PARTIES. 

When  assignee  of  bond  may  sue  in  his  own  name.  See  Bond. 
Biddle  v.  Sheep,  548. 

When  parties  in  ejectment  are  competent  witnesses.  See  Eject- 
ment, I.      UmlauflF  v.  Bowers,  430. 

Joinder  of  defendants  in  bill  in  equity.  See  Equity,  2,  3.  Graver 
V.  Dodson  Coal  Co.,  529. 

Amendment  of  names  of.  Sec  Practice  (C.  P.),  10.  Boas  v. 
Christ,  196. 

PARTITION. 

Attachment  of  proceeds  of  sale.  See  Attachment  Under  Act  of 
1869,  5.      PJpcr  V.  Piper,  372. 

1.  One  owning  the  timber  on  an  undivided  part  of  a  tract  of  land, 
the  ownership  of  the  land  being  in  others,  cannot  maintain  a  partition 
in  equity  to  divide  the  timber  between  him  and  his  co-owners  thereof. 
Morris  v.  Morrison,  295. 

2.  The  Act  of  April  21,  1846,  gave  concurrent  jurisdiction  to  the 
courts  of  common  pleas  in  the  partition  of  real  estate  of  intestates, 
which  until  then  was  vested  in  the  orphans*  courts  exclusively,  and 
therefore  a  proceeding  in  equity  instituted  in  common  pleas  for  the 
partition  of  an  intestate's  realty  is  a  bar  to  a  subsequent  proceeding 
in  the  orphans*  court  for  the  same  purpose.      Hanbest*s  Est.,  382. 

3.  This  is  the  rule  also  as  to  lands  which  were  subject  to  annuities, 
but  which  prior  to  beginning  the  partition  proceeding  in  common 
pleas  have  been  exonerated  from  the  payment  of  the  annuities;  and 
such  exoneration  dates  from  the  filing  of  the  opinion,  in  pursuance  of 
which  the  decree  is  subsequently  entered.      lb. 

4.  A  testator  by  his  will  worked  an  equitable  conversion  of  his  real 
estate;  judgement  was  recovered  against  two  of  his  eight  legatees,  and 
their  interest  in  testator's  real  estate  sold  as  lands;  the  purchaser 
claiming  to  be  tenant  in  common  with  the  other  legatees  brought  a 
common-law  action  of  partition  against  them,  and,  no  defence  being 
made,  recovered  judgment  quod  partitio  fiat;  these  same  two  lega- 
tees had,  prior  to  the  recovery  of  judgment  and  sheriflF*s  sale  of  their 
interest,  conveyed  their  interests  by  deed  to  another.  Within  a  year 
after  judgment  by  default  in  partition  one  of  the  two  legatees  whose 

VOL.  XX.— 46 
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interest  was  sold,  who  was  also  executor  of  the  will,  applied  to  the 
court  to  set  aside  the  proceeding  in  partition,  alleging  the  equitable 
conversion,  and  that  the  sheriffs  sale  and  the  partition  had  crowded 
the  title.  Held,  first,  that  as  he  had  sold  his  interest  by  deed,  and  the 
sheriff  had  sold  it  adversely  to  the  plaintiff  in  partition,  as  he  was  not 
a  party  defendant  in  the  partition,  the  court  would  not  set  aside  the 
judgment  in  partition;  second,  that  no  reconversion  was  wrought, 
only  two  out  of  eight  legatees  having  treated  the  property  as  land. 
Singer  Mfg.  Co.  v.  Sproull,  378. 

PARTNERSHIP. 

1.  Partners  who  have  assumed  to  pay  the  debts  of  a  previous  firm 
of  which  they  were  members  may,  by  voluntary  assignment,  prefer 
the  creditors  of  the  last  of  the  series  of  firms.  Of  course,  if  they 
may  do  this  by  assignment,  they  may  also  do  it  by  judgment,  and  if 
they  may  prefer  the  creditors  of  the  last  firm  by  judgment,  so  mav 
they,  in  like  manner,  prefer  the  creditors  of  the  earlier  firm.  Powell 
&  Fox's  Est.,  309. 

2.  An  unincorporated  joint  stock  company  organized  to  trade  in 
land  is  essentially  a  partnership,  and  lands  held  by  such  an  associa- 
tion are  not  subject  to  judgment  or  levy  and  sale  at  the  suit  of  a 
separate  creditor  of  one  of  the  members.    Cronkrite  v.  Trexler,  469. 

3.  In  a  suit  against  members  of  a  joint  stock  company  as  partners 
the  rule  of  court  applies  which,  in  the  absence  of  an  affidavit  denying 
partnership,  declares  that  the  partnership  shall  be  taken  as  admitted, 
lb. 

PARTNERSHIP  POLICIES. 
See  Insurance. 

PATENTS. 

Sec  Land  Law. 

PAVING. 

See  MuNiaPAL  Lien.      Philadelphia  v.  Beatty,  497. 

PEDDLERS. 

See  Hawkers  and  Peddlers. 

PENALTY. 

For  failing  to  satisfy  mortgage.  See  Mortgage,  i.  Neefe  v. 
Snyder,  6. 

POLICEMEN. 

Compensation  of.  See  Constitutional  Law,  5.  McAllister  v. 
Armstrong  Co.,  201. 

Right  of,  to  use  fire-arms.  See  Criminal  Law,  2,  3.  Com.  v. 
Greer,  535. 

POLICE  POWER. 

Licensing  of  bicycles.    See  Bicycles,  5.      Densmore  v.  Erie,  513. 

POOR  LAW. 

Where  a  person  rents  a  house  and  garden  attached  to  a  farm  for 
one  year,  with  the  privilege  of  continuing  from  year  to  year,  and  the 
rent  is  to  be  paid  in  part  by  work  on  the  farm,  he  acquires  a  poor 
settlement  under  Clause  iii  of  Sec.  9  of  the  Act  of  June  13,  1836. 
Overseers  v.  Overseers,  547. 

PRACTICE  (C.  P.). 

See  Arbitration;  Attachment-Execution;  Attachment  Under 
Act  of  1869;  Habeas  Corpus;  Mechanic's  Lien.  Conley  v. 
Zweighaft,  449- 

When  assignee  of  bond  may  sue  in  his  own  name.  See  Bond. 
Biddle  v.  Sheep.  548. 
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Entry  of  security  for  costs.  See  Costs,  3.  Freeman  v.  Refowich, 
15. 

1.  Where  there  are  two  return-days  in  a  term,  and  a  summons  is 
made  returnable  *'to  next  term/*  the  summons  is  returnable  to  the 
first  return-day,  and  not  to  the  second,  and  if  less  than  ten  days  inter- 
vene between  the  date  of  issuing  the  summons  and  the  first  return- 
day,  the  summons  will  be  set  aside.      Misho  v.  McCleland,  302. 

2.  A  new  trial  will  not  be  granted  on  the  ground  of  after-discovered 
evidence  where  it  appears  that  such  evidence  is  merely  cumulative 
and  no  adequate  reason  is  given  for  its  non-production  at  the  trial. 
Wilson  V.  Talheimer,  203. 

3.  Where  one  of  a  panel  of  jurors  either  through  ignorance  or  will- 
fulness answers  to  the  name  of  another  juror  somewhat  similar  to 
his  own,  and  signs  the  verdict  in  the  name  of  the  other  juror,  the 
verdict  will  be  set  aside.       Hieter  v.  Kaufman,  198. 

4.  A  discontinuance  means  no  more  than  a  declaration  of  the 
plaintiff's  willingness  to  stop  the  pending  action;  it  is  neither  an  ad- 
judication of  his  cause  by  the  proper  tribunal,  nor  an  acknowledgment 
by  himself  that  his  claim  is  not  well  founded.      Engle  v.  Ins.  Co.,  90. 

5.  Under  the  Act  of  1889,  in  suit  against  a  domestic  insurance 
company,  the  circumstances  which  subject  it  to  such  suit  need  not 
be  set  forth  in  the  praecipe  or  summons.      lb. 

6.  The  court  cannot  consider  a  case-stated  filed  in  the  prothono- 
tary's  office  where  it  appears  that  no  suit  had  been  begun  or  was 
pending.      Bedford  Lodge  v.  Lentz,  269. 

7.  The  meaning  of  the  term  quantum  meruit  is  fixed  by  the  form 
of  the  old  pleadings,  wherein  the  plaintiff  averred  that  the  defendant 
promised  to  pay  him  so  much  money  as  he  therefor  reasonably  de- 
served to  have.      Johnson  v.  Wanamaker,  480. 

8.  The  jury  or  other  substituted  tribunal  inquiring  into  the  facts 
must  therefore  weigh  all  the  evidence  submitted  tending  to  throw 
light  upon  the  determination  of  the  question  of  reasonable  desert. 
The  usual  price  paid  to  persons  in  a  trade  is  one  kind  of  evidence 
bearing  on  such  subject;  the  cost  of  material  and  labor  is  another 
item  of  the  evidence  bearing  on  the  subject,  and  so  there  may  be 
others,  all  of  which  must  be  taken  into  consideration  by  the  jury  for 
the  purpose  of  determining  the  one  fact,  to  wit,  how  much  did  the 
plaintiflf  deserve?      lb. 

9.  In  an  action  of  assumpsit  on  a  book  account  for  goods  sold  and 
delivered,  defendant  in  his  affidavit  of  defence  averred  that  the  copy 
of  the  book  account  attached  to  plaintiflF's  statement,  required  under 
the  Procedure  Act  of  1887,  was  not  a  true  and  correct  one,  as  it  con- 

.  sisted  of  figures  only;  that  he  would  require  the  books  of  plaintiff  in 
court  for  examination,  that  the  copy  of  the  book  account  attached 
to  the  statement  was  not  signed  by  plaintiff  or  any  person  for  him. 
Held,  upon  rule  for  judgment,  that  the  afliidavit  of  defence  was 
sufficient.      Freeman  v.  Refowich,  17. 

10.  Upon  proper  application  and  payment  of  costs  the  court  will 
allow  the  record  of  an  ejectment  suit  to  be  amended  so  as  to  show 
that  the  plaintiffs  sued  not  as  individuals,  but  as  trustees  of  a  church. 
Boas  V.  Christ,  196. 

11.  Testator's  farm  was  sold  by  his  executors  as  directed  by  the 
will  and  was  purchased  by  defendants,  who  were  legatees  under  the 
will,  who  gave  a  mortgage  for  part  of  the  purchase  money.  After 
death  of  the  widow,  to  whom  interest  on  the  purchase-money  mort- 
gage was  payable  during  widowhood,  a  sci  fa.  issued  to  collect  the 
principal.  Defence  was  set  up  that  the  money  due  from  defendants 
on  the  mortgage  was  due  themselves  as  legatees;  no  averment  was 
made  that  the  estate  was  otherwise  settled  or  that  there  was  no  other 
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residuary  estate  in  executor's  hands.  Held,  that  the  defence  was 
insufficient  to  prevent  judgment,  and  that  in  this  action  the  court  will 
not  construe  the  will  and  make  distribution.  Nelson  v.  McLaughlin, 
385. 

PRACTICE  (O.  C). 

1.  As  a  general  rule  a  question  not  presented  at  the  hearing  before 
the  auditing  judge  cannot  be  raised  for  the  first  time  upon  an  ex- 
ception to  the  adjudication.  The  proper  practice  is  to  apply  for  a 
rehearing.    Clark's  Est.,  439. 

2.  Where  an  estate  appears  to  an  auditor  to  be  solvent,  but  is,  in 
fact,  insolvent,  the  court  may  lift  the  confirmation  of  the  auditor's 
report  and  allow  a  creditor  to  put  in  his  claim,  without  notice  to  the 
widow  and  heirs,  who  had  been  distributees  in  the  first  report. 
Booth's  Est.,  248. 

3.  The  appearance  of  the  widow  and  heirs,  by  their  attorney,  before 
the  auditor,  to  urge  their  objection  against  a  disturbance  of  their 
rights  under  the  auditor's  report  is  sufficient  to  destroy  the  objection 
of  want  of  notice.    lb. 

4.  A  bill  of  review  is  not  demandable  of  right  where  the  petition 
discloses  no  error  of  fact  or  law  on  the  face  of  the  record  and  sets  out 
no  matter  which  was  inaccessible  at  the  date  of  the  award.  Under 
such  circumstances  the  question  of  granting  or  refusing  the  review 
is  one  within  the  discretion  of  the  court,  and  depends  upon  whether 
the  petitioner  makes  out  a  case  which  equity  shoujd  relieve.  Berg- 
doll's  Est.,  577. 

PRINCIPAL  AND  AGENT. 

1.  When  one  of  two  innocent  persons  must  suffer  loss  through  the 
fraud  of  a  third,  the  loss  must  be  borne  by  the  one  whose  negligence 
enabled  the  third  person  to  commit  the  fraud.  Vanderslice  v.  Royal 
Ins.  Co.,  450. 

2.  In  an  action  against  an  insurance  company  to  recover  the  value 
of  canceled  policies,  where  it  appears  that  a  third  person  acted  as  a 
broker  for  the  plaintiflF,  and  was  paid  a  regular  commission  or 
brokerage  by  the  plaintiff,  and  volunteered  to  have  a  transfer  of  the 
policies  noted  upon  the  insurance  company's  books  and  to  return  the 
policies  to  the  plaintiff,  but  falsely  and  fraudulently  representing  him- 
self as  the  owner  of  the  policies  by  inserting  his  own  name  in  the 
transfer  blank,  has  the  policies  canceled  and  receives  the  cancellation 
value,  the  plaintiff,  and  not  the  insurance  company,  must  suffer  the 
loss.      lb. 

PRINCIPAL  AND  SURETY. 

See  Landlord  and  Tenant,  2.      DeMorat  v.  Howard,  491. 

PRISONERS. 

Boarding  of.  See  Sheriffs,  i.  McNees  v.  Armstrong  County, 
105. 

PRISONS. 

The  Pennsylvania  Industrial  Reformatory  falls  within  the  pro- 
visions of  the  Act  of  June  18,  1897,  P.  L.  170,  limiting  the  number 
of  inmates  in  state  prisons,  penitentiaries,  state  reformatories  and 
other  penal  institutions  within  the  state  of  Pennsylvania,  and  pro- 
hibiting the  use  of  machinery  in  manufacturing  said  goods;  but  the 
only  effect  thereof  is  the  limitation  upon  the  precentage  of  inmates 
to  be  employed  in  the  manufacture  of  the  kind  of  goods  specified  by 
the  Act,  and  it  is  expressly  provided  that  the  Act  shall  not  apply  to 
goods  manufactured  for  use  of  the  inmates  of  such  institutions. 
Manufacturing  Reformatories,  423. 
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PROCESS. 

Service  of.    See  Justice  of  the  Peace,  3.      Kimbel  v.  Villella,  18. 

PROMISSORY  NOTES. 

1.  A  husband's  negotiable  promissory  note  to  his  wife  may  be  en- 
dorsed over  by  her  for  valuable  consideration  to  a  third  person,  even 
after  maturity,  and  the  third  person  may  maintain  an  action  on  it 
against  the  husband,  subject  to  the  maker's  defences  as  against  the 
payee.      Hauner  v.  Trainer,  625. 

2.  While  the  Act  of  June  8,  1893,  prevents  a  wife  from  suing  her 
husband,  it  does  not  take  from  her  her  right  to  endorse  over  such  a 
note  to  a  third  person,  and,  as  the  third  person  can  sue  without  using 
the  wife's  name,  the  Act  of  1893  is  no  defence  to  the  suit.      lb. 

PUBLIC  OFFICERS. 

See  Assessors;  Supervisors;  Tax  Collector;  Criminal  Law,  i. 
Commonwealth  v.  Rentz,  568;  Township  Treasurer.  Com.  v. 
Doverspike,  109. 

Compensation  of.  Sec  Constitutional  Law,  5.  McAllister  v. 
Armstrong  County,  201. 

PUBLIC  POLICY. 

See  Road  Law,  i,  2.      Forty-ninth  Street,  492. 
Contract  as  to  home  labor.    See  Boroughs,  8-10.      McDonough 
V.  Washington  Borough,  345. 

PUBLIC  SALE. 
See  Sale. 

QUANTUM  MERUIT. 

See  Practice  (C.  P.),  7,  8.      Johnson  v.  Wanamaker,  480. 

QUO  WARRANTO. 

See  Corporations,  ii,  12.      Com.  v.  Masonic  Home,  465. 

RAILROADS. 

See  Boroughs,  2.      Riverton  Borough,  63. 

Agreement  to  pay  land  damages.  See  Equity,  4.  McQuaide  v. 
Pennsylvania  Railroad,  49. 

RAILWAY  COMPANIES. 
See  Negligence. 

RAPE. 

See  Criminal  Law,  6. 

RECEIVER. 

See  Building  and  Loan  Associations,  1-3.  Com  v.  B.  &  L. 
Association,  589. 

RENTS. 

See  Equitable  Assignment.      RadcliflFe  v.  Shannon,  52. 

REPLEVIN. 

See  Landlord  and  Tenant,  i.      Black  v.  Dowling,  489. 

1.  A  right  to  the  immediate  possession  of  a  chattel  constitutes  a 
sufficient  property  therein  to  support  an  action  of  replevin.  Nichol 
v.  Abram,  605. 

2.  If  a  plaintiff  as  attorney-in-fact  is  entitled  to  the  possession  of 
chattels  at  the  time  of  suit  brought,  it  is  enough  for  him  to  maintain 
the  action.      lb. 

RETURN-DAY. 

See  Practice  (C.  P.),  i. 

See  Attachment  Under  Act  of  1869,  8.  Snellenburg  v.  Mayer- 
nick,  135. 
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REVIVAL  OF  JUDGMENT. 
See  JuDGMENr,  3-6. 

REWARD. 

For  arresting  horse  stealer.  See  Constable,  8.  G>m.  v.  Harsh- 
man,  666. 

ROAD  LAW. 

See  Boroughs.      Municipalities. 

1.  The  matter  of  the  opening  and  widening  of  streets  when  urged 
upon  the  grounds  of  public  necessity  should  be  remitted  to  the  public 
authorities — ^that  is,  in  the  city  of  Philadelphia,  to  the  mayor  and  city 
councils.      Forty-ninth  Street,  462. 

2.  Although  the  court  of  quarter  sessions  has  the  right  to  appoint 
juries  of  view  to  determine  upon  the  necessity  of  the  opening  of 
streets  and  to  assess  the  damages  caused  thereby,  the  authority  is  not 
in  its  nature  judicial,  but  legislative,  and  its  survival  in  the  quarter 
sessions  is  a  remnant  of  the  colonial  days,  when  that  tribunal,  before 
the  accurate  definition  and  separation  of  constitutional  powers, 
exercised  a  general  and  very  miscellaneous  jurisdiction  over  the  great 
body  of  local  affairs.      lb. 

3.  Where  the  person  in  whose  favor  the  road  jury  has  reported  an 
award  is  afterward  adjudged  a  lunatic  the  report  of  the  jury  should 
remain  as  filed,  and  there  should  be  certified  in  the  court  of  quarter 
sessions  a  copy  of  the  adjudication  and  order  of  the  court  of  com- 
mon pleas  in  the  lunacy  proceeding,  and  after  due  notice  to  the  parties 
interested  an  application  should  be  made  to  the  court  of  quarter  ses- 
sions for  an  order,  upon  inspection  of  the  record,  that  the  moneys 
awarded  to  the  lunatic  be  paid  in  the  lunatic's  right  to  the  committee 
of  the  lunatic's  estate,  upon  security  being  entered  by  the  committee 
in  such  foi  m  and  amount  as  the  court  of  quarter  sessions  shall  direct 
Abbotsford  Ave.,  506. 

4.  A  final  order  of  confirmation  in  a  road  case  will  be  vacated 
and  the  proceedings  reinstated,  where  it  appears  that  the  order  was 
made  as  the  result  of  counsel  withdrawing  without  the  consent  of  his 
clients.      Schuylkill  River  Road,  559. 

RULE  IN  SHELLEY'S  CASE. 

See  Will,  17.      Jones  v.  Bower,  95. 

SALE. 

See  Decedents'  Estates,  9.      Nowry's  Estate,  76. 

See  Practice  (C.  P.).  11.      Nelson  v.  McLaughlin,  385. 

Where  the  conditions  of  a  public  sale  provide  that  the  down-money 
paid  by  the  purchaser  shall  be  retained  as  liquidated  damages,  and  the 
purchaser  after  paying  the  down-money  notifies  vendor  that  he  will 
not  take  the  property,  the  vendor  is  under  no  obligation  to  secure  a 
confirmation  of  the  sale  or  to  tender  a  deed,  and  the  purchaser  cannot 
recover  back  the  down-money  paid.      Schmidt  v.  Ramsey,  180. 

SATISFACTION. 

See  Mortgage,  i.      Neefe  v.  Snyder,  6. 

SCHOOL  LAW. 

1.  Where  an  Act  directing  that  viewers  in  proceedings  to  annex 
land  to  school  district  shall  report  at  the  next  court  of  quarter  ses- 
sions the  next  court  is  the  next  regular  term  of  the  quarter 
sessions,  and  it  is  the  duty  of  the  viewers  to  report  prior  to  the  final 
rising  of  the  court  at  such  term,  and  upon  a  failure  to  do  so  their 
powers  end  and  a  nunc  pro  tunc  order  cannot  be  made.  Mt. 
Pleasant  School  Dist.,  60. 

2.  The  vouchers  of  the  board  of  the  Harrisburg  school  district  need 
not  be  countersigned  by  the  city  controller.      Baker  v.  McKee,  10. 
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3.  Sees.  42  and  43  of  the  Act  of  1874,  P.  L.  256,  are  unconstitu- 
tional as  relating  to  the  subject  of  school  districts;  first,  because 
school  districts  is  a  subject  not  referred  to  in  the  title  of  the  Act,  and 
second,  because  it  would  not  be  constitutionally  embraced  in  the  Act 
(even  if  the  title  were  correct)  because  it  is  a  subject  not  necessarily 
connected  with  the  government  of  cities,  and  must  be  dealt  with  by 
legislation  that  affects  the  whole  state— cities,  boroughs  and  town- 
ships alike.      lb. 

SCIRE  FACAIS. 

Sec  Mechanic's  Lien,  i. 

SEATED  LANDS. 

Taxation  of.    See  Constitutional  Law,  2.      Roouey  v.  Perry, 
645. 
SECURITY. 

Of  guardians,  administrators  and  trustees.  See  Constitutional 
Law,  10.      Clark's  Est,  439. 

SEDUCTION. 

A  married  woman  deserted  by  her  husband  cannot  sue  to  recover 
damages  for  the  seduction  of  her  daughter  at  the  time  over  twenty- 
one  years  of  age,  unless  she  shows  an  express  contract  establishing 
the  relation  of  mistress  and  servant  between  herself  and  daughter. 
The  mere  performance  of  household  duties  by  the  daughter  is  not 
sufficient  to  establish  such  relation.      Matthews  v.  Koch,  363. 

SERVICE  OF  PROCESS. 

See  Equity,  5.      Baker  v.  Baker,  330;  Justice  of  the  Peace. 

SETTLEMENT. 

Sec  Poor  Law. 
SEWERS. 

Contract  for.  See  Boroughs.  McDonough  v.  Washington 
Borough,  345. 

SHELLEY'S  CASE. 

Sec  Will,  13,  17.  Jones  v.  Bower,  95;  Cashdollar  v.  Cashdollar, 
400. 

SHERIFFS. 

1.  Under  the  Act  of  April  11,  1856,  P.  L.  314,  the  sheriff  is  not  en- 
titled to  more  than  twenty-five  cents  per  day  for  boarding  each 
prisoner  under  his  charge,  and  this  rule  is  not  affected  by  the  fact 
that  at  the  time  the  sheriff  went  into  office  an  order  of  court  was  in 
existence  allowing  him  fifty  cents  per  day.  McNees  v.  Armstrong 
Co.,  105. 

2.  A  sheriff  is  not  entitled  to  any  fee  for  discharging  prisoners.    lb. 

SHERIFFS  JURY. 

See  Lunacy,  2.      Orr's  Case,  460. 

SHERIFFS  SALE. 

Conditions  of.  imposed  by  sheriff.  See  Decedents*  Estates,  9, 
10.     Nowry's  Est,  76. 

1.  Under  the  Act  of  June  16,  1836,  a  purchaser  at  sheriff's  sale  is  not 
bound  to  show  more  than  his  deed,  and  the  proceedings  under  which 
it  was  made  to  recover  possession  from  the  defendant  in  the  execution. 
Mut.  B.  &  L.  Ass'n  v.  McClelland,  526. 

2.  Under  Sec.  115  of  the  Act  of  June  16,  1836,  "the  person  in 
possession*'  which  the  section  authorizes  to  make  the  affidavit  of 
claim  under  another  person  named  does  not  apply  to  the  defendant 
in  the  execution.      lb. 
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'  3.  In  proceedings  by  a  purchaser  to  recover  possession  of  real 
estate  bought  at  a  sheriffs  sale  an  affidavit  by  one  of  the  defendants 
in  the  execution  that  he  did  not  hold  possession  under  the  other  de- 
fendant, but  under  a  lease  from  another  person  named,  is  insufficient, 
lb. 

SLANDER. 

1.  A  husband  is  liable  in  damages  for  slanderous  words  spoken  to 
his  wife.      Ridgway  v.  Speiman,  596. 

2.  In  an  action  of  trespass  in  slander,  the  words  proved  may  be 
more  or  fewer  than  the  words  laid,  but  if  the  slanderous  charge  is 
substantially  the  same  in  both,  it  is  an  outgrown  refinement  to  turn 
the  plaintiff  out  of  court  on  the  ground  of  a  variance.  Kerr  v.  At- 
ticks,  233. 

3.  The  form  of  words,  "You  are  a  liar  and  a  thief,"  and  the  form  of 
words,  "Anybody  that  would  do  a  trick  like  that  is  a  liar  and  a 
thief,  and  there  is  not  an  honest  drop  of  blood  in  you" — the  facts  being 
in  the  minds  of  both  parties  and  there  being  no  dispute  as  to  what 
had  been  done  by  the  plaintiff — ^are  both  slanderous.      lb. 

4.  Where  by  the  nature  of  the  case  accurate  measurement  is  im- 
possible, a  court  should  set  aside  a  finding  with  hesitation,  and  only 
when  it  seems  clear  that  the  sum  awarded  is  excessive.      lb. 

SPECIFIC  PERFORMANCE. 

See  Decedents'  Estates,  4.      Keepler's  Est.,  428. 

STATEMENT. 

Sec  Practice  (C.  P.). 

STATUTES. 

Repeal  of.    See  Boroughs,  i.      Black's  Election,  609. 
Where  a  proviso  is  repugnant  to  an  Act  of  Assembly  the  proviso 
is  a  nullity.      Shewell  Avenue,  278. 

STATUTE  OF  LIMITATIONS. 

See  County  Commissioners.  Com.  v.  Crawford  County  Com- 
missioners, 593. 

When  statute  begins  to  run  in  case  of  the  guaranty  of  the  signa- 
ture upon  a  power  of  attorney  to  transfer  stock.  See  Corporations, 
15,  16.      Lehigh  Coal  &  Nav.  Co.  v.  Blakeslee,  289. 

Since  the  Act  of  1887  a  married  woman  cannot  set  up  coverture  as  a 
bar  to  the  running  of  the  statute  of  limitations,      Hicks*s  Est.,  386. 

STOCK. 

See  Corporations. 

STORES. 

Violation  of  Act  relating  to  company  stores.  See  Corporations, 
13,  14. 

STREET  RAILWAYS. 

See  Negligence,  1-3. 

A  street  railway  company  which  has  been  properly  authorized  to 
occupy  a  public  highway,  may  lay  its  tracks  on  a  bridge  which  is  a 
part  of  the  highway  crossing  a  canal  owned  by  a  canal  company. 
Pennsylvania  Canal  Co.  v.  L.  M.  &  W.  Pass.  Ry.,  550. 

SUMMONS. 

See  Justice  of  the  Peace,  1-4.      Practice  (C.  P.). 

SUNDAY  LAW. 

See  Marriage,  i. 

The  first  section  of  the  Act  of  May  27,  1897,  which  prohibits  work 
in  bakeries  and  confectionery  establishments  "more  than  six  days  in 
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any  one  week,  said  week  to  commence  on  Sunday  not  before  6 
o'clock  post  meridian,  and  to  terminate  at  a  corresponding  time  on 
Saturday  of  the  same  week/'  is  meaningless  and  absurd,  and  no  in- 
dictment upon  it  can  be  sustained.      Com.  v.  Junker,  503. 

SUPERVISORS. 

1.  It  is  contrary  to  public  policy  for  a  township  supervisor  to  be 
allowed  compensation  for  services  rendered  by  his  own  teams  in  re- 
pairing the  township  roads.  He  cannot  be  employer  and  employe 
at  the  same  time.    Appeal  of  Harrison  Township,  54. 

2.  The  66th  section  of  the  Act  of  March  31,  i860,  applies  to  town- 
ship supervisors,  and  prohibits  them  from  employing  their  teams  in 
repairing  the  township  roads.  The  manifest  meaning  of  the  section 
is  that  the  officer  of  a  municipality,  including  a  township,  shall  not 
make  any  contract  for,  the  township  in  which  he  is  pecuniarily  in- 
terested,     lb. 

3.  The  fact  that  the  township  got  the  benefit  of  the  work  of  the 
supervisor's  teams  does  not  matter.  The  township  is  not  a  party 
to  the  contract,  and  had  no  notice  of  it.      lb. 

SUPPORT. 

Order  for.    See  Husband  and  Wife,  2.      Com.  v.  Perry,  245. 
Agreement  for  support  of  parent.    See  Trust  and  Trustees,  3. 
Filon's  Est,  193. 

TAXATION. 

See  Collateral  Inheritance  Tax;  Constitutional  Law,  2. 
Rooney  v.  Perry,  645. 

Sec  Contract,  i.    Boas  v.  Fort  Hunter  Road  Commission,  482. 

Of  aliens.  See  Constitutional  Law,  i.  Ade  v.  Commissioners, 
672. 

1.  The  Act  of  May  12,  1897,  imposing  a  direct  inheritance  tax  is 
unconstitutional.      Portuondo's  Est.,  209. 

2.  Under  the  Act  of  May  23,  1889,  P.  L.  277,  a  city  of  the  third 
class  may  impose  a  license  tax  of  $50  on  steam  heating  companies, 
and  provide  as  a  penalty  for  non-payment  a  fine  of  double  the  amount 
of  the  tax.      Reading  v.  Heat  &  Power  Co.,  411. 

3.  The  Act  of  April  20,  1897,  fixes  a  uniform  date  for  the  making  of 
the  triennial  assessments  of  property  in  all  the  counties  of  the  state, 
and  therefore  the  local  Act  for  Clinton  county  passed  in  1852  is  re- 
pealed.     Ginton  County  Triennial  Assessments,  85. 

4.  The  Maryland  receiver  of  a  Maryland  corporation,  who  has  paid 
a  tax  assessed  by  a  city  of  Maryland  upon  the  capital  stock  of  the 
assigned  corporation,  cannot  recover  in  this  state  from  a  stockholder 
who  is  a  non-resident  of  Maryland  the  amount  of  the  tax  assessed 
upon  the  stock  of  such  stockholder.  Mercantile  Trust,  etc.,  Co.  v. 
Mellon,  25. 

5.  Under  the  mercantile  tax  law  a  boiler  manufacturing  corporation 
located  at  Oil  City,  which  has  a  branch  office  in  Pittsburg  where 
orders  are  received  and  forwarded  to,  and  the  goods  shipped  from. 
Oil  City,  said  company  having  no  store  or  warehouse  in  Allegheny 
county,  is  not  liable  for  mercantile  tax  in  Allegheny  county.  Oil 
City  Boiler  Works,  16. 

6.  Whenever  a  tax  is  settled  or  assessed  against  a  building  associa- 
tion, either  domestic  or  foreign,  it  shall  be  for  four  mills  upon  the  re- 
turn as  made  or  certified  to  by  the  auditor-general.  The  question 
whether  the  Act  of  June  22,  1897,  P.  L.  178,  is  retroactive  cannot 
arise.      State  Taxation  of  B.  &  L.  Ass'ns,  545. 

7.  Such  tax  can  be  assessed  only  on  the  stock  outstanding  at  the 
time  of  the  report.      lb. 

8.  In  the  report  to  be  filed  by  foreign  associations  in  January,  1889, 


Digitized  by 


Google 


714  INDEX. 

TAXATION— a«/tmifd. 

such  associations  may  include  such  data  as  the  banking  department 
may  require,  but  their  reports  must  include  the  amount  of  stock  held 
by  residents  of  Pennsylvania  entitled  to  receive  cash  dividends  or 
interest.      lb. 

9.  The  local  Acts  of  April  3,  1867,  P.  L.  691,  and  March  20,  1868, 
P,  L.  403,  impose  an  annual  tax  upon  all  the  dogs  in  Westmoreland 
county  for  the  creation  of  a  fund  from  which  damages  for  sheep  killed 
by  dogs  shall  be  paid.  The  borough  of  Ligonier  therein,  by  virtue  of 
an  ordinance  passed  pursuant  to  the  Act  of  May  15,  1889,  P.  L.  222, 
annually  levies  and  collects  an  additional  tax  of  like  amount  on  all 
dogs  in  the  borough.  Held,  (i)  that  such  additional  tax  cannot  be 
levied  and  collected.  (2)  That  the  Act  of  May  15,  1889,  shows  no  pur- 
pose to  levy  a  double  tax.  (3)  That  the' general  Act  of  1889  does  not 
repeal  the  local  Acts.      Crawford  v.  Ligonier,  369. 

10.  Quaere:  Is  it  competent  for  the  boroughs  and  townships  of 
any  county  having  similar  local  legislation  to  levy  a  dog-tax  under  the 
general  Act  of  May  15,  1889? 

11.  It  is  the  duty  of  treasurers  of  domestic  corporations  to  deduct 
the  state  tax  of  four  mills  on  the  dollar  of  the  value  of  their  obliga- 
tions held  by  banks  or  saving  institutions  having  capital  stock  made 
taxable  by  the  Act  of  June  22,  1897,  P.  L.  178.  Corporation  Sute 
Taxes,  408. 

12.  In  the  event  of  any  such  bank  or  savings  institution  electing  to 
make  payment  on  or  before  March  i  in  any  year,  such  bank  or  savings 
institution  shall  be  required  to  file  in  the  auditor-general's  department 
a  return  under  oath,  showing  the  number  of  shares  and  the  actual 
value  of  its  capital  stock,  subscribed  for  or  issued,  in  which  the  actual 
value  shall  be  ascertained  in  the  method  pointed  out  by  said  Act    lb. 

13.  Should  the  bank  or  savings  institution  elect  to  pay  at  the  rate 
of  ten  mills  on  the  par  value  of  such  capital  stock  it  must,  in  that 
event,  make  a  return  under  oath,  showing  the  number  and  par  value 
of  all  shares  that  h^ve  been  subscribed  for  or  issued.      lb. 

14.  In  either  case  a  return  must  be  filed,  and  such  return  must  also 
be  accompanied  by  an  election  on  the  part  of  the  bank  or  the  savings 
institution  to  avail  itself  of  the  privileges  named  in  the  Act  for  paying 
the  taxes  on  or  before  March  i.      lb. 

TAX  COLLECTOR. 

1.  Whilst  the  Act  of  June  25,  1885,  requires  the  election  of  a  per- 
son to  be  styled  "tax  collector^*  of  each  borough  or  township,  and 
whilst  but  one  affidavit  of  office  and  one  bond  are  required  as  security 
for  the  faithful  collection  of  county,  township  and  local  taxes,  the 
amount  of  such  collections,  so  far  as  the  townships  or  boroughs  are 
concerned,  must  be  settled  by  the  township  or  borough  authorities, 
and  the  county  and  state  tax  must  be  settled  for  with  the  county  com- 
missioners.     Com.  v.  Miller,  183. 

2.  An  indictment  against  a  tax  collector  elected  under  the  Act  of 
June  25,  1885,  cannot  be  sustained,  where  there  is  joined  in  one  count 
a  charge  of  embezzlement  of  the  funds  of  the  state,  county  and  school 
board.    Such  an  indictment  is  void  for  duplicity.      lb. 

TELEGRAPH  COMPANIES. 

In  an  action  against  a  telegraph  company  to  recover  damages  for 
delay  in  delivering  a  message  plaintiff  averred  in  his  statement  that 
by  reason  of  the  delay  in  delivering  the  message,  which  contained  an 
announcement  of  his  father's  serious  illness,  he  had  been  "hindered 
and  prevented  from  seeing  his  father  alive  and  ministering  to  his 
wants  and  comfort."  There  was  no  averment  of  mental  anguish  or 
sufTering.  Held,  that  a  demurrer  to  the  statement  should  be  sus- 
tained.    Kightlinger  v.  Telegraph  Co.,  630. 
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TESTAMENTARY  CAPACITY. 
See  Will. 

TITLE  OF  ACT. 

See  Constitutional  Law. 

TOWNSHIPS. 

See  Supervisors. 

TOWNSHIP  TREASURER. 

Under  the  Act  of  Feb.  27,  1868,  township  treasurers  in  Red  Bank 
township,  Armstrong  county,  can  be  elected 'every  two  years  and  not 
oftener.  If  there  is  a  failure  to  elect  at  any  particular  election  and  the 
court  fills  the  vacancy,  the  appointee  of  the  court  holds  for  the  two 
years,  and  not  until  the  next  annual  election.  Com.  v.  Doverspike, 
109. 

TRADE-MARK. 

There  may  be  circumstances  under  which  a  corporation  may 
acquire  a  trade-name  in  connection  with  the  identification  of  its  goods 
and  their  origin,  but  ordinarily  a  corporation  has  no  right  to  any 
name  except  its  corporate  name.  New  York,  etc,  Packing  Co.  v. 
Goodyear,  etc.,  Co.,  493. 

TRANSFER  OF  STOCK.    Sec  Corporations,  15,  16.      Lehigh  Coal 
&  Nav.  Co.  V.  Blakeslee,  289. 

TRIENNIAL  ASSESSMENT. 
Sec  Taxation,  3. 

TRUST  AND  TRUSTEES. 

See  Executors  and  Administrators. 

Security  of  trustees.  See  Constitutional  Law,  10.  Clark's  Est, 
4J9. 

1.  Settlements  between  a  trustee  and  a  cestui  que  trust  just  of  age 
are  always  to  be  closely  scrutinized  and  every  doubt  is  to  be  con- 
strued against  the  trustee.      Selby's  Est.,  634. 

2.  When  a  mortgage  for  the  benefit  of  creditors  is  delivered  to  the 
trustee  the  jurisdiction  of  the  common  pleas  over  the  trustee  becomes 
fixed,  and  is  not  affected  by  the  choice  of  a  new  trustee,  residing  in 
another  county,  by  all  parties  in  interest  and  the  execution  and  de- 
livery of  a  new  mortgage  to  such  trustee  for  the  same  creditors. 
Lee's  Account,  274. 

3.  Where  a  son  purchases  the  interest  of  his  father  in  his  mother^s 
estate  and  places  the  purchase  price  in  trust  for  the  benefit  of  his 
father,  and  subsequently  purchases  an  outstanding  judgment  existing 
against  the  father  at  a  discount,  and  attaches  the  fund  in  the  hands  of 
the  trustee,  at  the  same  time  stating  that  the  whole  transaction  under 
the  judgment  was  done  for  the  benefit  of  the  father,  though  in  the 
name  of  the  son ;  upon  the  death  of  the  son  his  estate  will  be  liable 
for  the  amount  procured  from  the  trustee  under  the  attachment  less 
the  sum  paid  by  the  son  for  the  judgment.      Filon's  Est.,  193. 

4.  Where  upon  proceedings  in  quarter  sessions  instituted  by  a  father 
against  a  son  for  support,  the  parties  reach  an  agreement,  and  the 
court  enters  the  following  order,  viz.:  "The  defendant  agrees  to  pay 
the  sum  of  $5  per  week  for  the  support  of  his  father,  Michael  Filon," 
the  estate  of  his  son  is  not  liable  for  weekly  payments  after  his  death. 
lb. 

5.  Where  the  testator  has  declared  in  express  terms  that  the  dis- 
cretion of  a  trustee  as  to  distribution  of  income  to  children  of  a  de- 
ceased daughter  shall  not  be  interfered  with,  the  court  will  not,  upon 
petition  by  one  of  such  children  who  has  just  reached  her  majority, 
direct  the  trustees  to  pay  accumulations  of  income  over  to  her  where 
the  trust  still  remains  active.      Lafferty's  Est,  632. 
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6.  An  investment  of  trust  funds  in  third  and  fourth  mortgages  is 
unwarranted,  and  the  trustee  so  investing  will  be  surcharged  with  the 
principal,  as  well  as  with  due  and  unpaid  interest.  Makin's  Est., 
587. 

7.  The  rule  that  compensation  will  not  be  allowed  to  a  trustee  out 
of  the  corpus  of  an  estate  until  the  termination  of  the  trust,  does  not 
necessarily  apply  to  a  trustee  upon  retiring  from  the  trust.  In  such 
case  reasonable  compensation  may  be  allowed  the  trustee  if  he  has 
been  honest  and  faithful  in  the  discharge  of  his  duties,  even  though 
he  may  have  exercised  mistaken  judgment.      lb. 

TURNPIKE  COMPANIES. 

Application  of,  for  change  of  venue.  Sec  Change  op  Venue, 
Limerick,  etc..  Turnpike  v.  Berks  County,  199. 

UNSEATED  LANDS. 

Taxation  of.  See  Constitutional  Law,  2.  Rooney  v.  Perry, 
645. 

VINEGAR. 

Adulteration  of.    Sec  Food  Law.      Com.  v.  Brown,  139. 

WAGES. 

When  attachment-execution  will  not  lie  against  defendant's  wages. 
See  Attachment-Execution,  4.    Walker  v.  Kennedy,  433. 

1.  The  Act  of  May  8,  1876,  P.  L.  139,  making  wages  attachable  for 
boarding  does  not  enable  the  plaintiff  to  begin  an  action  by  attach- 
ment, but  merely  gives  him  a  writ  of  attachment-execution  after  he 
has  obtained  judgment.      Serena  v.  Guilfry,  549. 

2.  A  claim  for  wages  is  not  entitled  to  a  preference  under  the  Act 
of  April  9, 1872,  P.  L.  47,  and  its  supplements,  when  the  fund  for  distri- 
bution did  not  arise  from  the  sale  of  property  used  in  and  about  the 
business  in  which  the  assignor  was  engaged;  nor  is  the  claim  helped 
by  the  inclusion  of  a  book  account  of  such  business,  collected  by  the 
assignee  after  the  assignment      Decker's  Assigned  Est.,  318. 

3.  An  employe  in  and  about  a  pool-room  employed  in  selling  cigars, 
cleaning  tables  and  sweeping  the  room,  is  not  within  the  Act  of  As- 
sembly protecting  wages  of  labor.      Holt  v.  Mullahey,  426. 

4.  A  person  so  employed  is  not  within  the  term  "clerk"  as  em- 
ployed in  Acts  of  Assembly.      lb. 

5.  A  farmer,  manager,  overseer  and  laborer,  in  and  about  the 
business  of  "operating  and  conducting  a  farm,  and  the  purchase, 
raising  and  selling  and  training  of  live  stock,"  is  within  the  Wages 
Acts,  and  entitled  to  claim  as  a  preferred  creditor.  Booth  v.  Mc- 
Cance,  92. 

6.  Under  the  Acts  giving  wages  claims  a  preference,  if  the  claim  is 
not  filed  within  three  months  after  the  wages  become  due  and  owing, 
no  lien  is  created  against  real  estate.      lb. 

7.  A  wages  claim  has  no  priority  of  lien  against  real  estate  over 
judgment  previously  entered.       lb. 

8.  Where  labor  was  performed  in  December,  1895,  a  levy  was  made 
March  14,  1896,  and  a  sale  was  made  October  14,  1896,  and  a  notice 
of  wages  given  on  eve  of  sale,  the  labor  claimant  is  not  entitled  to 
preference.      Bell  v.  Faust,  394. 

9.  The  wages  that  are  entitled  to  be  preferred  are  the  six  months' 
wages  that  precede  the  actual  sale  and  transfer  of  the  property.      lb. 

10.  It  is  not  sufficient  that  the  wages  be  earned  within  six  months 
of  the  levy;  the  word  levy  cannot  be  used  in  the  sense  of  the  sale 
and  transfer  used  in  the  Acts  of  1872  and  1883.      lb. 

11.  Wage  claimants  have  no  control  of  an  execution  issued  by 
a  judgment  creditor  against  an  employer;  the  plaintiff  may  settle  his 
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claim  in  good  faith,  and  stay  his  writ  without  consulting  labor  claim- 
ants,     lb. 

12.  Under  the  Act  of  May  12,  1891,  P.  L.  54,  wages  for  hand  labor 
and  farm  labor  are  entitled  to  preference  in  the  distribution  of  a  fund 
raised  by  sheriff's  sale.      Torpy  v.  Webster,  475. 

13.  The  enumeration  of  different  classes  of  employes  in  the  Act 
of  May  12,  1891,  carries  with  it  the  implication  of  the  corresponding 
kinds  of  business  in  which  such  employes  are  usually  engaged  in  the 
performance  of  labor  or  services.      lb. 

14.  Under  the  Act  of  May  12,  1891,  where  the  property  of  an  in- 
solvent employer  is  sold  under  execution,  the  notice  of  a  wages  claim 
to  the  sheriff  need  not  state  that  the  claim  is  a  lien  upon  any  particu- 
lar property.  The  law  itself  is  a  standing  notice  to  all  parties  of  the 
extent  and  application  of  the  lien.      lb. 

15.  The  facts  that  the  debts  of  an  execution  debtor  largely  exceed 
the  proceeds  of  the  sheriff's  sale  is  evidence  of  insolvency  under  the 
wages  Acts  of  1872  and  1891.      lb. 

16.  Where  the  property  of  an  insolvent  employer  is  sold  by  the 
sheriff  reference  in  the  notice  of  a  wages  claimant  to  writs  in  the 
hands  of  a  sheriff  is  sufficient      lb. 

WATERS. 

1.  Riparian  owners  on  navigable  streams,  whether  private  or  cor- 
porate nave  the  right  to  erect  and  maintain  wharves  and  dc^ks  on 
their  land,  provided  they  do  not  interfere  with  the  rights  of  the  public 
in  the  stream  itself.  Such  wharves  are  private  property;  but  public 
wharves  are  entirely  different.  The  state  holds  them  in  trust  for  the 
public  at  large,  and  while  it  may  delegate  the  supervision  and  main- 
tenance of  them  to  a  city  within  whose  limits  they  may  be  located, 
neither  the  state  nor  the  municipality  can  convert  the  trust  to  private 
use,  or  surrender  to  an  individual  the  duty  it  owes  the  public  in  the 
maintenance  and  operation  of  the  wharf.      Reichard  v.  Flinn,  129. 

2.  Under  the  Act  of  March  31,  1836,  the  city  of  Pittsburg  has  no 
power  to  lease  the  exclusive  use  of  a  public  wharf  in  the  Allegheny 
river  to  a  private  individual.      lb. 

WHARVES. 

See  Waters.      Reichard  v.  Flinn,  129. 

WHOLESALE  LICENSE. 
See  Liquor  Law. 

WIDOWS  EXEMPTION. 

See  Decedents'  Estates. 

WILL. 

Equitable  conversion  by  will.  See  Partition,  4.  Singer  Mfg. 
Co.  v.  Sproull,  378. 

1.  In  a  will  contest  where  the  contestants  call  the  subscribing  wit- 
ness to  the  alleged  will  they  make  him  their  witness  and  cannot  im- 
peach his  credibility.      Dickson's  Est.,  152. 

2.  Proof  of  the  handwriting  of  a  deceased  subscribing  witness  to  a 
will  is  not  merely  evidence  that  he  attested  the  will,  but  it  is  also 
proof  of  the  sanity  of  the  testator.      lb. 

3.  In  order  that  declarations  of  a  testator  that  are  not  made  at  the 
very  time  of  the  execution  of  the  will,  may  be  considered  at  all  upon 
an  issue  of  undue  influence,  there  must  be  proof  of  other  facts  and 
circumstances  indicating  circumventions  or  fraud  in  the  procurement 
of  the  will.      lb. 

4.  The  evidence  in  this  case  was  held  to  be  insufficient  to  justify 
the  court  in  awarding  an  issue  devisavit  vel  non  either  upon  the 
question  of  testamentary  capacity  or  undue  influence.      lb. 
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5.  The  credibility  of  witnesses  for  and  against  a  will  is  a  question 
for  the  jury,  and  if  upon  the  whole  testimony  the  jury  might  find  that 
the  signing  of  the  will  was  secured  by  imposition  upon  the  testatrix, 
a  verdict  against  it,  no  matter  what  might  be  the  opinion  of  the 
court  upon  the  question  of  fact,  would  not  be  set  aside.  It  follows, 
therefore,  that  upon  testimony  of  this  character  an  issue  will  be 
awarded.      Cummin's  Est.,  575. 

6.  Witnesses  to  an  alleged  will  may,  without  impeaching  the  honesty 
of  their  own  acts,  testify  that  at  the  time  the  instrument  was  signed 
the  same  was  not  read  and  that  both  they  and  the  alleged  testatrix 
were  told  that  its  purpose  was  other  than  that  of  a  testamentary  act 
lb. 

7.  To  be  valid  a  nuncupative  will  must  in  all  respects  comply  with 
the  requirements  of  the  statute.      Wiley's  Est,  389. 

8.  Where  not  made  in  the  extremity  of  the  last  sickness,  or  where 
the  alleged  testatrix  fails  to  bid  persons  present  to  bear  witness  that 
such  is  her  will,  an  alleged  nuncupative  will  should  not  be  admitted 
to  probate.      lb. 

9.  Where  a  residuary  devise  is  partly  revoked,  without  a  substitu- 
tionary clause,  the  result  is  intestacy  as  to  the  interest  invoked. 
Riley's  Est,  376. 

10.  Conversion  of  realty  directed  by  a  testator  may  be  prevented  if 
all  the  parties  in  interest  agree  that  the  property  shall  retain  its 
original  form,  and  it  is  manifest,  therefore,  that  by  a  similar  agree- 
ment the  time  for  conversion  specified  by  the  testator  may  be  ex- 
tended.     Harrah's  Est,  606. 

11.  When  such  an  agreement  for  extension  of  the  time  is  made  and 
one  of  the  parties  subsequently  assigns  his  interest,  the  court  will  not 
direct  the  immediate  sale  of  the  property  upon  petition  of  the 
assignees,  especially  where  there  is  evidence  that  such  a  sale  would 
result  in  sacrificing  the  property.      lb. 

12.  A  testator  by  his  will  worked  a  conversion  of  his  real  estate  into 
money  and  distributed  same  after  death  of  his  widow,  to  whom  he 
gave  a  life  estate  in  the  ]an4,  equally  to  his  children.  One  of  them 
borrowed  from  the  executor  a  sum  of  money,  and  secured  the  loan 
by  a  mortgage  of  her  interest  in  her  father's  real  estate.  After 
widow's  death  the  land  was  sold  by  direction  of  will.  At  the  time 
of  distribution  of  proceeds  of  sale  the  mortgagor  assigned  her  interest 
as  personalty  to  another;  the  mortgagee  claimed  to  retain  her  share 
in  repayment  of  the  debt  secured  by  the  mortgage;  the  subsequent 
assignee,  contending  that  the  mortgage  was  a  nullity  by  reason  of  the 
conversion  by  the  will,  claimed  the  money  under  his  assignment 
Held,  that  the  mortgage  was  an  equitable  assignment  of  her  interest, 
and  the  subsequent  assignee,  having  notice  of  the  mortgage  prior  to 
the  assignment  to  him,  took  nothing  by  his  assignment  until  the 
mortgage  was  paid.      Pollock's  Est,  333. 

13.  Devise:  "My  real  estate,  at  the  death  of  my  wife,  I  give,  devise 
and  bequeath  to  my  three  sons,  to  them  during  their  natural  life,  and  at 
their  death  the  same  is  to  descend  to  their  issue,  or  the  strrvivors  of 
them,  their  heirs  and  assigns  forever."  Held,  that  the  devise  vested 
an  estate  in  fee  simple  in  the  first  taker.  Cashdollar  v.  Cashdollar, 
400. 

14.  A  will  in  the  words,  "I  bequest  to  my  brother,  George  H. 
Metz,  all  the  money  I  have  in  the  Philadelphia  Fund  Society  or  else- 
where," does  not  pass  real  estate.      Metz  v.  Metz,  601. 

15.  The  term  "money"  and  the  connection  in  which  it  was  used  by 
the  testatrix  meant  cash.      lb. 

16.  In  this  case  there  was  held  to  be  no  room  for  the  application 
of  the  rule  that  it  will  not  be  presumed  that  a  testator  intended  to 
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die  intestate  as  to  any  portion  of  his  estate  if  a  contrary  intent  can  be 
fairly  deduced  from  the  language  of  the  will.      lb. 

17.  Where  the  words  *'nearest  male  heirs"  are  used  by  the  testator, 
and  it  is  evident  that  the  word  "heirs"  is  not  used  in  its  technical 
sense,  the  "rule  in  Shelley's  Case"  will  not  apply.      Jones  v.  Bower, 

95. 

18.  A  joint  letter  of  credit  in  favor  of  a  husband  and  wife,  pro- 
cured by  funds  of  the  husband,  does  not  operate  as  a  gift  of  the  entire 
fund  or  the  entire  unused  balance  thereof  to  the  wife  in  case  of  the 
death  of  the  husband.  She  is  only  entitled  to  so  much  thereof  as  she 
may  apply  to  the  expenses  and  incidents  of  travel  in  completing  the 
trip  for  which  the  letter  of  credit  was  intended  to  provide.  Parry's 
Est,  182. 

19.  A  bequest  of  all  testator's  "clothing,  household  and  kitchen 
furniture,  linen,  china,  plate,  plated  ware,  jewelry,  pictures,  engravings, 
books,  bric-a-brac,  and  articles  of  personal  use  and  ornament"  does 
not  include  a  steam  yacht.      lb. 

20.  A  legacy  given  in  consideration  of  the  legatee's  releasing  an 
interest  in  land  which  he  owns  in  common  with  his  brother  is  a  legacy 
given  for  a  valuable  consideration,  and  will  not  abate  with  general 
legacies  in  case  of  deficiency  of  assets;  and  it  is  immaterial  that  the 
release  by  the  legatee  was  not  executed  until  after  the  death  of  his 
brother.      Henry's  Est,  415. 

WITNESS. 

See  Costs. 

Self-criminating  testimony  in  proceedings  under  fraudulent  debtors' 
Act  See  Constitutional  Law,  i,  4.  Hamburger  v.  Freedman,  i; 
Krug  V.  Behringer,  81;  Samler  v.  Meyers,  521. 
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